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PREFACE. 


Thesb-  volumes  contain  the  principal  decisions  of  Lord  Chan- 
cellor Northington  from  the  year  1757  to  1766 ;  a  period  diOing 
whichy  it  has  been  observed^  that  an  unusual  proportion  of  cases 
of  difficulty  and  importance  were  brought  under  the  coAsideration 
of  the  court. 

The  character  and  authority  of  the  eminent  person  who  deter- 
mined them,  has  long  stood  so  high  in  the  estimation  of  the  pro« 
fession,  that  a  full  account  of  his  decisions  seemed  a  desideratum. 
The  modem  cases,  in  which  the  authority  of  Lord  Northington 
has  come  under  consideration,  evince  the  marked  respect  with 
which  Lord  Thurlow,Lord  Alvanley,  the  present  Lord  Chancellor, 
and  other  great  judges,  have  treated  his  determinations,  4  Bro. 
C.  C.  469;  2  Ves.  jun.  579;  3  Ves.  25S^;  3  Bos.  &  Pul.  816; 
6  Yes.  640 :  11  Yes.  661 ;  14  Yes.  26.  It  happened^  indeed,  that 
in  consequence  of  the  singular  situation  in  which  he  stood,  a  con- 
siderable number  of  his  decrees  were  appealed  from,  and  some 
few  were  afterwards  reversed  in  the  House  of  Lords  (a).  Whether 
the  concclusions  to  which  that  illustrious  assembly  arrived  were, 
in  all  those  instances,  in  unison  with  the  received  opinions  of  the 
profession ;  whether  some  of  them  have  not,  with  justice,  encoun- 
tered the  disapprobation  of  succeeding  iudges,  is  no  part  of  the 
f)resent  consideration :  suffice  it  to  say,  that  they  have  not  in  the 
east  impaired  the  great  authority  of  the  name  of  Lord  Northing- 
ton. It  is  observable  too,  that  the  number  of  his  decisions  which 
have  been  overruled  or  shaken  by  subsequent  determinations  has 
been  extremely  small ;  and  that  in  some  instances  where  later 
decisions  had  gone  in  contradiction  of  his  declared  opinions, 
maturer  deliberation,  and  more  extensive  enquiry  into  principles 
and  cases  have  re-established  the  authority  of  the  original  deter- 
mination. 

The  following  pages  display  that  clear,  simple  and  manly  man- 
ner for  which  ne  was  so  eminently  conspicuous.  "  He  was  a 
great  lawyer  (as  has  been  observed  by  a  nigh  living  authority,) 
and  very  firm  in  delivering  his  opinion,"  6  Yes.  640.  He  brought 
with  him  to  the  bench  a  profound  and  extensive  knowledge  of 

(a)  The  decreM  of  his  lordthip  which  wer«  rovened  either  entiiely,  or  in  pert, 
«re  the  foHowing:  Attoraey-QenerBl  v.  Wall,  4  Feb.  1760,  4  Toml.  P.  C.  665. 
RIehardton  ▼.  Chapman,  S6th  Feb.  1760,  7  TomL  P.  C.  81 8.  Pelham  ▼.  Gregory, 
L8lh  Mareh,  1760,  8  Toml.  P.  C.  204.  Barl  of  Buckingfaamahire  ▼.  Bnny,  S6th 
May,  1762,  po9i.  Vol.  II.  60,  3  P.  C.492.  Herbert  ▼.  Earl  Powia,  14th  April.  1766, 
1  Toml.  P.  C.  146.  Lord  Beaulieu  ▼.  Earl  of  Cardigan,  13th  May,  1767, 3  Toml. 
P.C.«77. 
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the  law,  an  enlarged  and  vigorous  understanding,  a  firm  and 
decisive  mind.  These  are  conspicuous  in  the  streiigth  and  clear- 
ness of  his  judgments ;  and  their  effects  were  feh  in  the  regular 
and  steady  despatch  of  the  business  of  his  court 

It  is,  however,  remarkable,  that  the  only  published  collection 
of  the  cases  determined  in  the  Cou^t  of  Chancery  during  this 

Criod,  is  that  of  the  reports  of  Mr.  Ambler.  It  has  consequently 
en  a  frequent  subject  of  regret,  that  a  gentleman,  who  by  a 
constant  practice  in  that  court  of  upwards  of  forty  years,  was 
apparently  so  well  qualified  to  publish  the  result  of  his  industry, 
should  have  failed  so  remarkably  in  the  task  which  he  undertook. 
His  reports  are  well  known  to  be  an  extremely  careless  and 
imperfect  production.  The  facts  of  most  of  the  cases  are  stated 
shortly  and  defectively ;  in  many  the  dicta  of  the  judges,  in  some 
even  the  points  themselves  have  been  erroneously  reported.  The 
only  notice  which  some  of  the  most  important  cases  in  the  book 
have  received,  is  a  short  memorandum  of  the  point  determined. 
The  notes  taken  in  the  earlier  part  of  his  life  evidently  bear  few 
marks  of  subsequent  revision ;  and  as  no  editor  of  his  reports  has 
yet  come  forward  to  verify  his  statements  by  reference  to  the 
Kegister's  Books,  the  frequent  discovery  of  errors  has  given  a 
reputation  for  inaccuracy  to  the  publication,  which  has  deprived 
it  of  the  weight  to  which  it  would  have  been  entitled  from  the 
respectable  name  which  is  prefixed  to  it. 

The  number  of  cases  which  have,  appeared  in  other  publica- 
tions also  is  extremely  small.  The  important  case  of  Burgess 
V.  Wheate  (in  which  Lord  Keeper  Henley  and  Sir  Thomas 
Clarke  differed  in  opinion  from  Lord  Mansfield),  had,  with  some 
few  inaccuracies,  been  published  in  the  Reports  of  Mr.  Justice 
Blackstone,  from  the  relation  of  Mr.  Fazakerley.  That  great 
lawyer  wrote  a  very  elaborate  comment  upon  the  case,  in  which 
he  espoused  the  doctrine  of  Lord  Mansfield ;  a  copy  of  it,  to 
which  the  Editor  has  occasionally  found  it  necessary  to  refer,  is 

{reserved  among  Mr.  Coxe's  MSS.,Jin  the  library  of  Lincoln's 
nn.  Reports  of  some  few  of  his  Lordship's  judgments  have  also 
appeared  scattered  among  various  modern  puflications,  Bum's 
Eccl.  Law ;  Collect  Jurid ;  Term  Rep ;  Harg.  Co.  Lit.,  &c. ;  and 
three  short  cases  are  introduced  in  the  collection  which  has 
recently  been  published  by  Mr.  Cox. 

The  Editor,  who  happened,  in  consequence  of  a  near  relation- 
ship to  Lord  Northington,  to  be  in  jpossession  of  his  law  MSS.,  a 
great  portion  of  which  consisted  of  notes  taken  by  himself  while 
he  presided  in  the  Court  of  Chancery,  has  therefore  been  induced 
to  supply  this  singular  deficiency  in  the  reports  of  that  period : 
and  has  collected  mto  one  publication  all  the  cases  of  importance 
which  were  determined  by  his  Lordship.  In  reporting  those 
which   have  previously  appeared  in  print,  where  deficiencies 
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existed  they  have  been  supplied ;  where  errors  were  discovered 
they  have  been  corrected :  and  the  authenticity  of  those  parts 
which  have  been  found  accurate,  has  been  ascertained  and  fixed 
from  the  most  unquestionable  authority.  The  present  collection 
also  contains  a  number  of  cases  which  have  frequentlv  been 
referred  to  as  existing  in  public  or  private  collections,  and  handed 
about  and  cited  in  MS. :  and  it  comprises  reports  of  many  deter- 
minations of  considerable  importance,  which  are  not  contained  in 
any  collection  to  which  the  Editor  has  had  access,  and  which 
appear  never  to  have  been  referred  to. 

The  great  source  from  whence  the  materials  for  the  present 
publicationhave  been  drawn,  are  Lord  Northington's  MSS.,  con- 
sisting of  six  volumes  of  note  books,  and  a  large  quantity  of  loose 
papers.  The  note  books  contain  the  statements  of  the  facts,  and 
the  arc^ents  of  counsel,  as  taken  down  by  his  Lordship  with 
great  diligence  iemd  minuteness.  In  cases  reserved  for  consid- 
eration, the  reasons  of  his  determination  are  generally  inserted  at 
the  conclusion  of  the  argument  In  others  of  still  greater  difficulty, 
and  such  as  appear  to  have  occupied  the  fullest  share  of  ma 
attention,  the  judgments  are  found  written  out  at  length  on  separate 
papers ;  and  they  were  probably  read  in  court  in  the  same  state 
in  which  they  now  appear.  Where  less  deliberation  was  neces- 
sary, and  his  opinion  was  given  at  the  time  of  the  argument,  a 
short  note  is  often  added  of  the  grounds  upon  which  it  was  founded, 
and  the  reasons  which  he  adduced  in  support  of  it 

These  unusual  precautions,  which  his  Lordship  more  parti- 
cularly adopted  in  the  earlier  part  of  his  judicial  career,  were 
probably  called  forth  by  the  singular  situation  in  which  he  found 
nimself  placed.  His  illustrious  predecessor,  Lord  Hardwicke, 
had  recently  resigned  the  Great  Seal,  which  he  had  held  for  nearly 
twenty  years  wim  extraordinary  reputation ;  he  continued,  how- 
ever, m  conjunction  with  Lord  Mansfield  to  attend  the  House  of 
Lords ;  and  bb  Sir  Robert  Henley  presided  in  that  assembly  for 
several  years  as  a  commoner,  tKe  task  of  directing;  the  house, 
when  sitting  in  its  judicial  capacity,  devolved  exclusively  upon 
those  noble  and  learned  lords.  As  they  were  neither  of  them 
united  with  the  new  I^rd  Keeper  either  by  personal  or  political 
connexions,  and  were  supposed  to  regard  his  elevation  with  no 
very  favourable  aspect,  appeals  from  the  Court  of  Chancery 
became  as  frequent,  as  the  exclusion  of  all  law  lords  from  tlie 
house  during  the  period  that  Lord  Hardwicke  held  the  seals,  had 
rendered  tibem  uncommon.  It  is  probably  owing  to  these  causes, 
that  so  large  a  collection  of  materials  for  the  present  work  has 
descended  in  the  minuteness  and  accuracy  of  his  Lordship's 
note-books. 

The  Editor  has  also  made  the  most  careful  research  into  the 
very  valuable  collection  of  MS.  Reports  in  the  library  of  the 


6  PREFACE. 

Society  of  Lincoln's  Inn.  A  large  portion  of  these  Reports  were, 
as  it  is  well  known,  the  property  of  the  learned  Serjeant  Hill ; 
and  the  notes  of  the  cases  determined  in  Courts  of  Equity^  many  of 
which  are  very  valuable,  were  psesented  to  him  by  the  several 
eminent  persons  whose  names  they  bear.  This  library  likewise 
contains  the  MSS.  of  Mr.  Coxe,  who  was  in  considerable  practice 
in  the  Court  of  Chancery,  during  the  time  of  Lord  Nortnington» 
and  appears  to  have  taken  very  correct  and  copious  notes  oif 
many  of  the  cases  in  which  he  was  engaged.  The  collections  of 
both  these  learned  persons  have  siven  the  editor  many  opportunities 
of  supplying  the  deficiencies  which  existed  in  his  own  materials. 

Extensive  assistance  has  also  been^derived  from  the  voluminous 
MSS.  of  Mr.  Hargrave,  which  have  been  lately  purchased  by 
Parliament,  and  are  now  deposited  in  the  British  Museum.  This 
valuable  and  extensive  collection  contains,  as  immediately  appli- 
cable to  the  present  subject,  copies  of  all  the  MSS,  of  the  learned 
and  laborious  Sir  Thomas  Sewell.  Among  these  is  a  volume  of 
cases  determined  by  Lord  Northington,  reported  by  Mr.  (after- 
wards Baron)  Perryn,  and  two  considerable  volumes  of  notes  of 
his  Lordship's  judgments,  taken  by  Sir  Thomas  Sewell  on  the 
backs  of  his  briefs,  during  the  latter  years  of  his  practice,  which 
was  almost  exclusively  confined  to  the  Court  of  Chancery. 

To  private  communication  the  editor  has  been  indebted  for  the 
inspection  of  the  MSS.  of  Mr.  Ambler,  and  the  late  Mr.  Justice 
Aston.  The  former,  which  are  in  the  possession  of  Sir  John 
Simeon,  contain  reports  of  several  cases  which  were  omitted  in 
the  printed  collection*  It  does  not  appear,  that  this  omission 
originated  from  any  other  cause  than  carelessness  or  mistake,  as 
some  of  them  are  upon  very  important  points,  and  determined 
upon  principles  as  sound,  and  reported  with  as  much  copiousness 
and  accuracy,  as  any  which  he  has  thoiu^ht  proper  to  publish. 
The  latter  were  sold  with  the  library  of  the  late  Lord  C.  B. 
Thompson.  They  contained  reports  of  several  cases  determined 
by  Lord  Northington,  with  a  sight  of  which  the  Editor  has  been 
favoured. 

The  Editor  has  considered  it  an  indispensable  duty  to  collate 
every  case  with  the  note  of  it  in  the  Register's  Book ;  from  which 
he  has  found  it  expedient,  in  many  instances,  to  extract  the  state- 
ment of  facts.  Where  no  note  appeared  in  the  Register's  Book 
(as  it  frequently  happened,)  he  has  always  had  recourse,  for  the 
decree,  to  the  entry  in  the  Minute  Book.  In  the  same  manner, 
in  the  few  instances  where  it  was  requisite,  he  has  referred  to  the 
book  of  the  Secretary  of  Bankrupts.  This  mode  of  insuring 
accuracy  was  Srst  adopted  by  Mr.  Cox  in  his  excellent  edition 
of  Peere  Williams,  and  the  Editor  has,  in  imitation  of  another 
plan  which  is  pursued  in  that  work,  added  to  every  case  notes  of 
subsequent  decisions,  which  have  been  brought  down  to  the  latest 
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Cried.  He  has  also,  iii  many  cases  where  he  found  that  it  might 
useful,  subjoined  a  short  digest  of  the  doctrine  as  established 
or  varied  by  subsequent  cases,  and  the  extent  to  which  it  has 
been  carried  by  them.  He  has  made  it  his  endeavour  to  foUoW 
the  example  of  Mr.  Cox,  both  in  method,  arrangement,  and  brevity, 
and  trusts  that  he  may  have  succeeded  in  resembling  him  m 
fidelity  and  accuracy. 

In  an  Appendix  are  inserted  two  articles  of  considerable  curi- 
osity and  importance.  The  one  is  the  opinion  returned  by  the 
judges,  who  were  consulted  (previous  to  the  court  martial,  held 
upon  Lord  George  SackviUe)  as  to  the  jurisdiction  of  a  court 
martial  over  an  officer  who  had  been  dismissed  from  the  service 
for  an  offence  committed  by  him  while  in  actual  pay.  The  other 
is  an  extremely  elaborate  argument,  written  by  I^ord  C.  B.  Par- 
ker upon  the  eroct  of  Lord  Ferrers's  attainder  for  felony  ope- 
rating as  a  forfeiture  of  his  dignities.  It  is  inserted  more  in  con- 
sequence of  the  great  depth  of  research  which  it  displays,  and 
out  of  respect  to  the  profound  learning  of  its  author,  than  from 
any  doubts  which  it  can  now  be  found  necessary  to  remove. 

It  may  not  be  an  improper  conclusion  to  these  observations  to 
subjoin  the  following  short  account  of  the  eminent  person  to 
whom  they  relate. 

Robert  Henley  (afterwards  first  Earl  of  Northington)  was  the 
second  son  of  Anthony  Henley,  of  the  Grange,  in  Hampshire, 
and  descended  firom  the  Henleys,  of  Henley  in  Somersetshire, 
who  had  been  advanced  to  the  dignity  of  the  baronetage  in  1 660.(a) 
He  entered  at  St  John's  College,  Oxford,  on  the  I9th  of  Novem- 
ber, 1724,  being  then  only  sixteen  years  of  age.  On  the  3d  of 
November,  1727,  he  was  elected  a  fellow  of  AH  Soul's  Colle^ ; 
but  not  being  of  founder's  kin,  was  not  admitted  till  the  followmg 
year.  He  took  his  deigree  of  Master  of  Arts  on  the  5th  of  July, 
1783. 

He  commenced  bis  professional  career  by  entering  at  the  Inner 
Temple  on  the  1st  of  February,  1728,  and  was  called  to  the  Bar 
by  that  society  on  the  23d  of  June,  1732.(a)  His  family  connex- 
ions induced  him  to  make  choice  of  the  western  circuit  of  which 

(a)  Tbe  name  of  A&thony  Henligr  fieqneatly  oecun  in  the  memoin  and  com» 
poadanea  of  tlia  reign  of  Queen  Anne,  aa  one  of  the  principal  wita  and  politidana  of 
the  day.  He  waa  ^  friend  of  the  Earia  of  Doraet  and  Sunderland,  an  occaaional 
eontiibator  to  aome  of  the  heat  periodical  pablicationa,  and  the  companion  and  cor- 
leapondent  of  Swift,  Pope,  Hoadley,  and  Qarth.  He  eerred  in  aereral  parliamenta 
dnnng  the  reign  of  King  William,  and  the  greater  part  of  that  of  Qneen  Anne,  for 
Andorer,  Meleomb  Begu,  and  Weymouth;  but  thoug^  a  firm  adherent  to  the 
Whiga,  who  were  then  in  power,  he  never  held  any  ritnation  under  goremment 
He  married  Mary,  aecond  and  youngeet  daughter  and  oo-heireaa  of  the  honourable 
Peregrine  Bertie,  aecond  eon  of  Montague,  Earl  of  Lindeay,  the  aneeator  of  the  late 
Duke  of  Ancaatar ;  and  died  in  Auguat,  171 1,  leaving  three  aona,  Anthony,  Robert, 
and  Bertie. 

(a)  He  waa  admitted  to  the  Society  of  Lincohi'i  Inn  on  the  22d  of  April,  1746 ; 
but  ma  admianoQ  waa  only  for  the  purpoae  of  holding  chambeia,  aa  he  continued  of 
the  Inner  Tampte,  of  which  he  waa  mad«  a  Benchte  in  Mich.  Term,  1761. 
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he  became  in  due  progress,  and  continued  to  the  last,  the  acknow- 
ledged leader.  He  was  also  Recorder  of  Bath,  and  represented 
that  place  in  parliament  from  the  year  1747  until  his  subsequent 
elevation  to  tne  seals  in  1757. 

In  parliament  he  was  a  regular  supporter  of  the  politics  of 
Leicester  House,  and  was  consequently  honoured  with  the  coun- 
tenance and  friendship  of  Frederick,  Prince  of  Wales.  When 
the  untimely  death  of  that  prince  deprived  the  party  of  their  head, 
several  of  tne  members  seceded  from  it,  and  made  overtures  of 
submission  to  the  ministers : — ^Dodington's  Diary.  Mr.  Henley, 
however,  continuing  firmly  attached  to  the  family  of  his  royal 
patron,  acquired  the  esteem  and  confidence  of  the  Irincess  Dowa- 
ffer,  and  laid  the  foundations  of  that  favour  with  his  present  Ma- 
jesty, to  which  he  was  indebted  for  great  part  of  his  luture  eleva- 
tion. In  Michaelmas  term,  1751,  he, was  accordingly  honoured 
with  the  situation  of  Solicitor,  and  soon  afterwards  with  that  of 
Attorney-General  lo  the  new  Prince  of  Wales,  and  in  conse- 
quence of  that  appointment,  was  made  king's  counsel. 

In  November  1756,  Lord  Mansfield  was  called  from  the  situa- 
tion of  Attorney-General  to  supply  the  vacancy  occasioned  by 
the  death  of  Lord  C.  J.  Ryder.  Several  other  important  legal 
changes  took  place  in  consequence  of  the  resignation  of  the  ex-* 
isting  administration,  and  the  establishment  of  what  is  usually 
termed  Mr.  Pitt's  first  ministry.  Lord  Hardwicke  resigned  the 
Great  Seal,  which  was  put  into  commission ;  Mr.  Henley,  having 
been  knighted,  was  appomted  to  the  situation  of  Attorney-General; 
and  the  honourable  Charles  Yorke  was  made  Solicitor-General,  in 
the  room  of  Sir  Richard  Lloyd,  who  was  displaced.  During  this 
short  administration,  and  the  unsettled  period  which  succeeded  it. 
Sir  Robert  Henley  continued  as  Attomey-G^eral.  In  this  situa- 
tion, conformably  to  what  had  been  usual  upon  promotion  to  the 
post  of  Attorney  or  Solicitor  General,  he  left  the  court  of  K.  R 
where  he  had  been  for  several  years  in  full  practice,  and  removed 
to  the  Court  of  Chancery.  He  was,  however,  not  long  to  remain 
in  that  court  in  a  subordinate  situation. 

The  extraordinary  state  of  parties  which  had  been  produced 
by  the  dismissal  of  Mr.  Pitt  and  Mr.  Legge,  in  April,  1757,  and 
the  active  but  ineffectual  attempts  of  the  King  to  form  new  ar- 
rangements, were  terminated  in  June  by  the  celebrated  coalition 
which  took  place  between  Leicester-House,  the  Duke  of  New- 
castle, Mr.  Pitt,  and  the  Tories ;  and  the  sovereign  was  reluc- 
tantly compelled  to  accept  an  administration  composed  of  a  union 
of  these  discordant  materials. 

In  the  discussions  previous  to  the  final  arrangement  of  the 
ministry,  considerable  diflSculty  is  said  to  have  been  experienced 
as  to  the  manner  in  which  the  Great  Seal  was  to  be  disposed  of. 
Lord  Mansfield,  for  whose  acceptance  it  was  at  first  intended, 
was  known  to  be  unwilling  to  quit  his  less  elevated,  but  more 
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Ermanent  situation.  It  was  therefore  offered  to  Lord  C.  J.  Wil- 
ly with  the  title  of  Lord  Keeper,  but  without  a  peerage,  or  a 
retiring  pension.  His  Lordship,  however,  declinea  accepting  it 
on  these  terms,  in  the  hopes,  as  it  has  been  said,  of  soon  receiving 
a  more  honourable  and  more  advantageous  proposal.  The* ar- 
rangements, in  the  meantime,  drew  to  a  close  without  even  a 
repetition  of  the  offer.  The  Duke  of  Newcastle,  who  conducted 
the  negociation  with  Mr.  Pitt,  earnestly  pressed,  as  the  king's 
particular  request,  that  Lord  Hardwicke  might  have  a  seat  in  the 
cabinet.  Mr.  Pitt  consented  upon  certain  conditions,  one  of 
which  was,  that  Sir  Robert  Henley  should  have  the  Great  Seal ; 
a  stipulation  which  had  been  made  on  the  part  of  Leicester- 
House,  as  the  reward  of  his  long  and  faithful  adherence  to  its 
politics. — Dodington's  Diarv.  Cox's  Mem.  of  Horatio  Lord 
Walpole.  Life  of  Lord  Chatham.  He  was  accordingly  elevated 
to  that  high  station  upon  the  terms  on  which  the  Chief  Justice  of 
the  Common  Pleas  had  refused  it,  and  was  on  the  30th  of  June, 
1757,  sworn  into  the  office  of  Lord  Keeper. 

Lord  Hardwicke's  strong  personal  influence  over  George  the 
Second,  and  that  monarch's  natural  jealousy  of  the  new  Lord 
Keeper's  connection  with  Leicester-House,  would  probably  have 
excluded  him  from  the  honour  of  the  peera^  dunns  that  reign. 
It  was  Jto  the  accident  of  Lord  Ferrers's  trial  that  his  lordsmp 
owed  his  immediate  elevation  to  it  It  was  thought  proper  that 
the  first  law  officer  should,  on  that  occasion,  as  usual,  preside  as 
Lord  High  Steward.  He  was  accordingly,  by  letters  patent, 
bearing  date  the  27th  of  March,  1760,  created  Baron  Henley  of 
the  Grange,  in  the  county  of  Southampton :  but  he  still  continued 
to  hold  the  Great  Seal,  with  the  title  only  of  Lord  Keeper. 

The  accession  of  his  present  Majesty  made  a  material  altera- 
tion in  his  Lordship's  fortunes  and  prospects.  The  situation  to 
which  he  had  been  raised  by  the  force  of  unforseen  political  com- 
binations, and  which  be  had  retained  in  opposition  to  the  wishes 
of  the  late  monarch,  he  now  enjoyed  in  the  full  confidence  and 
fietvour  of  the  present  His  new  master  conferred  upon  him  an 
early  and  flattering  mark  of  his  regard,  which  was  soon  followed 
by  a  liberal  extension  of  honours  and  patronage.  On  the  16th  of 
January,  1761,  having  delivered  the  Great  l^al  to  his  Majesty, 
he  received  it  back  with  the  title  of  Lord  Chancellor.  By  letters 
patent,  bearing  date  the  19th  of  May,  1764,  he  was  created  an 
fearl  by  the  title  of  Earl  of  Northington,  in  the  county  of  South- 
ampton ;  and  on  the  21st  of  the  following  Au^st,  on  the  death  of 
the  Marquis  of  Caernarvon,  was  made  Lord  Lieutenant  of  Hamp- 
shire. 

The  station  of  Lord  ChanceUor  was  occupied  by  his  Lordship 
under  the  tturee  successive  administrations  of  the  Earl  of  Bute, 
the  Duke  of  Bedford,  and  the  Marquis  of  Rockingham.    His 
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healthy  however,  had  latterly  become  extremely  uncertain :  his 
constitution  was  so  impaired  by  severe  and  repeated  attacks  of 
the  gouty  that  he  had  frequently,  and  for  considerable  intervals, 
been  incapacitated  from  performing  the  laborious  duties  of  his 
office.  He  had  therefore  for  some  time  desired  an  honourable  and 
quiet  retreat.  The  feeble  state  also  of  the  Rockingham  adminis- 
tration, to  which  he  had  never  been  cordially  attached,  induced 
him,  possibly,  to  contribute  his  endeavours  to  effectuate  a  change 
by  which  this  retreat  might  be  secured.  It  is  certain,  at  least, 
that  the  immediate  and  apparent  cause  of  their  dismissal  pro- 
ceeded from  his  Lordship.  A  report,  drawn  up  by  the  Attorney 
and  Solicitor  General  for  the  civil  government  of  Quebec,  having 
been  submitted  to  the  cabinet,  the  Lord  Chancellor  condemned 
the  measure  with  unusual  acrimony  and  indignation.  "He  went 
to  the  King,  and  told  him  in  terms  of  the  utmost  plainness,  that 
his  present  ministers  could  not  go  on,  and  that  his  Majesty  must 
send  for  Mr.  Pitt"— Life  of  Lord  Chatham.  This  advice 
having  been  favourably  received,  the  royal  commands  were 
^ven  to  his  Lordship  to  confer  with  that  statesman  on  the  sub- 
ject of  a  new  arrai^ement. — Jbid,   Adolphus's  History  of  Geo.  3. 

The  result  of  this  negotiation,  as  it  related  to  the  public,  is  too 
well  known  to  require  repetition.  As  it  affected  Lord  Northing- 
ton  personally,  his  desired  retirement  was  provided  for  in  the  most 
honourable  and  gratifying  terms.  He  was  appointed  to  the  easy 
station  of  Presiifent  of  me  Council,  with  an  aaditional  pension  of 
SOOOiL  per  annvm^  and  a  stipulation  for  an  increase  of  that  pension 
to  4000/.  per  annum  on  his  resignation  of  the  office :  the  rever- 
sion of  the  hanaper  for  two  Uves,  after  the  demise  of  the  Duke  of 
Chandos,  was  also  secured  to  him.  Accordingly  on  the  30th  of 
July,  1766,  he  took  his  seat  as  President  of  the  Council,  and  the 
Great  Seal  was  delivered  to  Lord  Camden. 

The  gout,  which  had  become  more  frequent  and  violent  in  its 
attacks,  soon  rendered  it  impossible  for  him  to  retain  his  new 
situation.  In  the  end  of  June  in  the  following  year,  he  declared 
to  his  Majesty  his  resolution  to  resign,  in  consequence  of  his  iU 
state  of  health,  and  his  inability  to  attend  the  duties  of  his  post* 
From  this  time  to  his  death,  which  happened  on  the  14th  of  Jan- 
uary, 1772,  he  took  no  further  part  in  public  business. 

His  Lordship  married,  in  December,  1743,  Jane,  daughter  and 
coheiress  of  Sir  John  Huband  of  Ipsley  in  the  county  of  Warwick, 
Bart  by  whom  he  had  one  son,  Robert,  second  Earl  of  North- 
ington  (who  was  afterwards  lord  lieutenant  of  Ireland  during 
Lord  North's  coalition  administration,  and  died  without  issue  in 
1767),  and  several  daughters. 

lAncohCi  Inn^  April  14,  161& 
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LORD   KEEPER.— Sir  Robert  Heicley,  created  March 
27th,  1760,  Lord  Heitley. 

MASTER  OF  THE  ROLLS.— Sir  Thomas  Clarkb. 

ATTORNEY-GENERAL.— Sir  Charles  Pratt. 

SOLICITOR.GENERAL.--THB  Honourable  Charles 

YoRJSjB. 


On  Thursday  the  30th  of  June,  1757,  the  Lords  Commissioners 
resigned  the  Great  Seal  to  his  Majesty,  who  immediately  deli- 
vered it  to  Sur  Robert  Henley,  Attorney-General,  with  the  title 
of  Lord  Keeper. 


•Merry  v.  Ryres. 

(Reg.  Ub.  Min.  Trin.  1767.) 


[1767.  14th  &,  16th  hAj.  8.  C.  Odxe,  M88.] 

M ankge  held  to  hare  been  with  consent,  where  A,  wfaooe  consent  wee  neeeeesfy, 
•greed  to  the  memige,  pfrovided  e  proper  settlement  coald  be  made,  and  referred 
to  B  to  prepare  one,  which  wee  aeooidingly  done;  end  though  there  wee  alter- 
weide  eoeae  elteitaiion  between  A  and  the  proposed  hnsband,  who  signified  hie 
intention  of  xelinqniidiing  his  addreasee,  yet  the  consent  having  been  obtained 
widiout  misrepresentation,  could  not  be  retracted:  otherwise  if  it  hed  been 
^btahied  by  deceit  or  fraud. 

InterBst  reCoeed  upon  a  stale  demend. 

(GEORGE  RIVES,  by  indenture  bearing  date  the  Slst  of 
November,  1708  (a),  pursuant  to  a  solemn  promise  made  to  his 

(a)  8ee  Beifceley  ▼.  Ryder,  t  Vee.  583,  (should  be  Berkeley  t.  Ryres,  Reg.  Lib. 
A.  1768,  M.  aSl,)  the  pkwtiff  in  that  ceuae  hed  manriad  another  of  the  sisteie,  end 
the  probebility  of  this  boll  being  ^ed  is  thew  alluded  to. 
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[Merry  ▼  Ryveg.] 
r      M       1    father  to  provide  for  his  sisters,  charged  ^certain 
L  J    estates  with  a  term  of  1000  years,  the  trusts  whereof 

were  declared  to  be  to  raise  by  sale  or  mortgage  IQOOL  each  for 
the  sisters  of  the  said  George  Ryves  (of  whom  the  plaintiff's 
mother  was  one),  to  be  paid  them  respectively,  at  and  upon  their 
respective  days  of  marnage,  so  as  they  respectively  married  with 
the  consent  of  the  said  George  Ryves,  Ann  Ryves,  their  mother, 
and  Thomas  Heysham,  and  the  survivors  or  survivor  of  them ; 
but  in  case  any  or  either  of  them  should  marry  without  such  con- 
sent, it  was  declared  that  she  or  they  so  marrying,  should  not 
receive  such  lOOOZ,  neither  should  any  money  be  raised  for  or 
paid  to  her  or  them  so  marrying  without  consent 

The  bill  in  the  former  of  these  causes,  was  to  have  the  sum  of 
lOOOZ.  raised  and  paid  to  the  plaintiff  for  the  marriage  portion  of 
his  mother,  with  interest  for  the  same  from  the  time  of  her  mar- 
riage with  his  father  in  1721,  which  was  charged  in  the  bill  to 
have  been  with  such  consent  as  required  in  the  deed.  The  cross 
bill  was  for  a  discovenr*  and  to  be  quieted  in  possession. 

It  appeared  in  evidence  that  Anthony  Merry,  the  plaintifi  's 
father,  was  a  man  of  very  considerable  fortune,  and  had  paid  his 
addresses  to  Miss  Ryves.  In  June,  1721,  he  vnrote  to  George 
Ryves,  her  brother,  stating  that  he  had  been  in  his  sister's  com- 
pany, and  supposed  he  had  engaged  her  affections,  and  desires 
nis  consent  as  a  father.  George  Kyves, in  answer,  stated,  "That 
the  proposal  he  made,  though  late,  he  should  not  oppose ;  that  his 
character  and  circumstances  were  extraordinarily  good  :  that  he 
should  leave  the  management  of  the  settlement  to  Mr.  Brucer, 
and  that  he  would  abide  by  Mr.  Brucer's  agreement  on  the  settle- 
ment" 

Brucer  accordingly  prepared  the  articles;  the  mother  and 
trustee  consented ;  the  mother  being  a  witness  to  the  articles, 
r  «Q  1  whereby  3000Z.  was  settled.  Before  the  *marriage 
•-  J    some  differences  arising  between  Mr.  Merry  and 

the  brother,  the  latter  absolutely  forbad  the  marriage;  and  it 
appeared  that  Mr.  Merry,  in  a  letter  to  the  brother,  gave  up  his 
addresses,  and  wished  the  lady  a  better  husband.  Some  time 
after,  however,  without  any  further  application  to  the  brother, 
the  marriage  was  had,  and  now,  the  plaintiff's  father  and  mother 
being  dead,  and  the  plaintiff  the  only  child  of  the  marriage,  the 
question  was,  whether  he  is  entitled  to  have  the  lOOOZ.  raised 
and  paid  to  him. 

The  Attorney-General,  Wilbraham,  and  De  Grey,  for  the 
plaintiff 

The  case  divides  itself  into  two  questions :  first,  whether  it 
appears  upon  the  evidence  that  any  consent  was  ffiven  to  the 
marriage  by  George  Ryves,  the  plaintifi 's  uncle ;  and  if  so,  then, 
secondly,  whether  such  consent  could  afterwards  be  revoked. 
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Tho  court,  in  all  cases  of  this  kind,  favours  marriage  as  much 
as  possible,  ajid  does  not  consider  the  consent  to  be  like  an  interest, 
but  as  a  trust  to  guard  against  improvident  marriages,  and  who- 
ever has  to  execute  it  must  use  a  parental  discretion  and  tender- 
ness. The  court,  therefore,  will  compel  a  consent  in  a  reasonable 
case,  and  consider,  in  support  of  a  portion  so  fettered,  the  grounds 
and  reasons  iqx>n  which  me  consent  is  refused.  In  many  cases 
constructive  consents  have  been  held  sufiicient,  and  the  court  has 
said,  where  there  was  a  privity  to  the  engagement  of  the  parties, 
that  no  dissent  was  a  tacit  consent,  Mesgrett  v.  Meavrett, 
3  Vem.  580 ;  Farmer  v.  Compton,  1  Ch.  Ca.  1 ;  Peyton  v.  Bury, 
2  P.  Wms.  626 ;  Daley  v.  Desbouverie,  1  Atk.  261,  and  in  a  case 
cited  in  1  Mod.  810,  verbal  consent  was  held  good,  though  a 
consent  in  writing  was  required.  In  the  "present  r  *a  -t 
case  there  was  a  plain  constructive  consent  bjr  the    I-  J 

brother  in  referring  the  plaintiff's  father  to  Mr.  Brucer ;  and  the 
marriage  articles  being  made  with  Mr.  Brucer's  approbation. 
The  consent  was  given  upon  condition  of  Mr.  Merry's  making  a 
settlement ;  and  bv  Mr.  Merry's  siU)sequent  proceedmg^  that  con- 
sent became  absolute. 

Secondly,  It  is  a  rule,  that  if  the  parties  who  are  to  consent, 
permit  the  courtship  to  go  on,  and  the  young  persons  to  meet  on 
the  foot  of  a  marriage,  that  this  is  a  constructive  consent ;  and 
having  been  instrumental  in  engaging  their  affections,  they  shall 
not  afterwards  be  permitted  to  revoke  it,  or  by  a  subsequent  dis- 
sent to  deprive  the  parties  manving  of  the  portiooi  In  the  late 
case  of  Lord  Strange  v.  Smith,  Amb.  263,  Lord  Hardwicke  hdd, 
that  the  mother  having  so  encouraged  the  marriage,  it  amounted 
to  a  consent  which  she  could  not  afterwards  revoke.  In  the 
case  of  Campbell  v.  Lord  NetterviUe,  Cit.  2  Yes.  684,  in  Dom. 
Proc.  1787,  encouragement  had  been  given  by  the  father,  who 
afterwards  openly  withdrew  his  consent ;  but  still  continued  privy 
to  the  courtship,  and  never  opposed.  The  Court  of  Chancery 
in  Ireland  thought  it  a  good  consent,  and  the  House  of  Lords 
affirmed  the  decree. 

As  to  interest,  it  is  the  invariable  rule  of  this  court  to  give 
mterett  from  the  time  the  ri^t  has  vested*  A  legacy  is  always 
paid  with  interest  from  the  end  of  the  year  after  the  testator's 
death,  otherwise  the  court  would  be  always  inquiring  whether 
the  executors  made  interest. 

The  Solicitor-General,  Pechell,  and  Sir  Anthony  Abdy  for 
'  the  defendants. 

This  is  a  case  of  great  hardship.  The  portion,  if  ever  due,  is  not 
claimed  till  thirty-six  years  after  it  has  become  so:  no  notice  is 
given  to  the  remainder-man  of  the  claim,  but  he  is  suffered  to 
spend  the  rents  and  profits.  It  *is  admitted,  that  r  95  i 
the  plaintiff  must  shew  a  final  conclusive  consent.    ^.  ^ 

Vol.  I.  3 
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In  the  case  of  the  legacy,  if  there  be  no  fimitation  over,  it  is 
only  in  tenvrem;  but  where  it  is  money  to  be  laid  out  in  land, 
it  is  a  condition  precedent,  a  qualification  or  description  which 
must  be  complied  with.  Whether  the  consent  in  the  present  ease 
was  ever  given  or  not,  there  is  at  least  no  doubt  but  that  it  was 
revoked.  Mr.  Ryves  consents,  but  demands  a  settlement  Mr. 
Merry  upon  that  relinquishes  the  union.  The  plaintiff,  therefore, 
claiming  under  Mr.  Merry,  must  shew  a  consent  subsequent  to 
that  refinquishment,  for  he  does  not  proceed  upon  the  faith  of 
the  first  treaty.  It  is  said,  that  the  consent  being  given,  it  is 
not  revocable.  It  would  be  very  impolitic  to  make  it  irrevo- 
cable.  A  thousand  new  views,  in  which  the  intended  husband^s 
character  might  appear,  would  justify  such  a  revocation.  Mr. 
Merry,  in  refusing  to  make  a  settlement,  evinced  such  a  per- 
verseness  of  disposition,  as  fully  justified  Mr.  Ryves  in  withdraw- 
ing  his  consent. 

The  Lord  Kbepbr. — In  order  to  decree  according  to  the  prayer 
of  this  bill,  Mrs.  Merrv  must  be  brought  within  the  condition  for 
raising  the  portion,  and  I  am  of  opinion  that  she,  is  so.  The  court 
has  always  in  cases  of  this  nature,  considered  the  question  of  con- 
sent with  great  latitude,  adhering  to  the  spirit  and  not  the  letter. 
The  maxim,  qui  tacet  satis  loquitur^  has  therefore  been  respected, 
and  constructive  consents  have  been  looked  upon  as  entitled  to 
as  much  regard  as  if  conveyed  in  express  terms.    Even  upon 

Cnal  statutes,  where  consent  to  an  act  constitutes  the  crime,  it 
a  been  held  not  to  be  necessary  to  prove  that  it  was  actually 
given ;  but  what  amounts  to  it  has  always  been  considered  suffi- 
r  •6  1  ^'®°^'  ^^^  ^^^^  reason,  and  upon  *the  authority  of 
L  ^    the  cases  of  Mesgrett  v.  Mesgrett,  and  the  others 

which  have  been  cited  at  the  bar,  I  must  consider  what  appears 
to  have  been  done  by  Mr.  George  Ryves,  as  a  consent  given  by 
him  to  Mr.  Merry's  marriage. 

The  question  then  will  be,  whether  such  consent  could  be  af- 
terwards retracted ;  and  I  am  of  opinion  that  it  could  not,  though 
I  think  that  it  might  have  been  if  it  had  been  obtained  through 
any  deceit  or  fraud ;  but  nothing  of  that  kind  appears,  or  is  even 
imputed  in  the  present  case.  Here  is  no  suppressio  verh  or  sug* 
gestio  fahii  or  any  misrepresentation  whatsoever.  A  plain  con- 
structive consent  is  given  on  a  settlement  being  made,  and  this  is 
referred  to  Mr.  Brucer;  and  though  there  was  afterwards  some 
altercation  about  the  settlement,  yet  a  reasonable  one  is  made. 
Here  is  3000/.  settled  for  her  lOOOil,  and  the  whole  is  done  with 
the  approbation  of  Mr.  Brucer,  which  makes  the  consent  pure  ab 
initio.  Besides,  a  wise  man,  or  at  least  one  whose  wisdom  I  can 
measure,  might  in  such  a  case  as  this,  where  there  appears  to 
have  been  a  great  superiority  of  fortune  on  the  side  of  the  pro-* 
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[Webb  t.  Lord  LymiDgton.    Webb  ▼.  Webb.] 

posed  husband,  see  reason  not  to  require  any  settlement  at  aD,  or 
to  accept  of  such  as  might  be  offered. 

It  must  be  taken  therefore  that  here  there  was  a  consent ;  and 
this  consent  being  pure  ab  initio^  not  obtained*  by  any  fraud  or 
misrepresentation^  I  am  of  opinion  that  it  could  not  be  retracted. 
It  would  otherwise  be  a  most  cruel  thing  to  suffer  young  persons 
to  contract  and  entertain  affection,  and  men  ad  KbUum  withdraw 
the  consent.  The  present  case  is  in  this  respect  like  the  case  of 
Lord  Strange,  who  made  his  addresses  to  Miss  Smith,  in  which 
he  was  encouraged  by  her  mother,  but  her  consent  not  being 
made  necessary  m  writing,  this  encouragement  of  the  courtship 
was  held  by  Lord  Hardwicke  as  sufficient  *to  dis-  r  #7  i 
pense  with  the  condition,  and  amounted  to  a  con-    '-  -' 

sent  which  she  could  not  revoke,  (a) 

I  must  therefore  declare  that  the  plaintiff  is  entitled  to  have  this 
1000/.  raised  with  interest  I  shall  however  decree  interest  no 
further  back  than  from  the  time  of  filing  the  bill,  which  is  the  0th 
of  August,  1754.    It  has  been  argued,  that  interest  ought  to  be 

Kid  as  for  the  detention  of  a  debt  from  the  time  the  right  accrued 
^  the  marriage  of  Mrs.  Merry,  in  1721.  But  I  know  of  no  rule 
that  interest  is  to  be  paid  pro  aetentiane  debitU  but  under  circum- 
stances which  are  under  the  sound  discretion  of  the  court  to  jud^ 
of:  and  if  persons  having  rights,  especially  in  such  a  case  as  this, 
will  lie  by  for  such  a  length  of  time  without  making  any  demand^ 
they  ought  to  suffer  for  it.  To  decree  otherwise  might  undo 
families^  who  by  such  long  acauiescence  have  reason  to  think 
themselves  discharged  from  sucn  stale  demands,  (b) 


•Webb  V.  Lord  Lymington.      t      *8     ] 
Webb  V.  Webb. 

Mt  e  conlni. 

(Reg.  Lib.  Min.  Trin.  1767.) 

n767.  8d  Augaet,  Cit  8  Vee.  8S8.] 

Tld»4eede  delhrerad  eat  of  coort  to  tenant  for  life,  except  when  bronght  into  eoort 
under  an  order  for  eafo  eoatodj. 

LIEUTENANT-GENERAL  WEBB  by  his  will,  bearing  date 
the  13th  of  December,  1728,  devised  his  real  estates  to  his  son 

(a)  Tbe  aame  prindplee  ae  to  coofent  to  marriage,  and  the  right  of  retracting  it, 
have  been  reeogniied  and  adopted,  in  Daahwood  T.Lord  Bulkele^,  10  Vee.  S80. 
IVAgiiilar  ▼.  Drinkvrater,  8  Yea.  db  fie.  8S6.  Clarke  ▼.  Parker,  dt.  ib.  Pdloek  v. 
Croft,  1  MeiiT.  181. 

(6)  Intereat  npon  a  portion  leftiaad  on  aimilar  gtoonda.  Barrington  ▼.  O'Biiai, 
P  Ba.  db  Be.  178. 
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[WabbT.LordLymington.    WebbT.Wdbb.] 

Borlase  Richmond  Webb  for  life,  remainder  to  his  first  and  other 
sons,  remainder  to  his  son  John  Richmond  Webb  for  life,  remain- 
der to  his  first  and  other  sons,  remainder  to  his  daughters  as 
tenants  in  common:  and,  he  gave  2000/L  to  each  of  his  younger 
children  as  portions. 

The  younger  children  brought  bills  for  an  account  of  the  per- 
sonal estate  and  sale  of  a  sufficient  part  of  the  real  estates  for 
payment  of  their  portions,  which  had  been  directed  by  several 
decrees  made  in  these  causes.  Borlase  Richmond  Webb,  the 
tenant  for  life,  had  for  this  purpose  left  all  the  title-deeds  and 
writings  belonging  to  the  estate  with  the  Master.  The  accounts 
having  been  taken,  and  a  sufficient  part  of  the  real  estate  sold, 
the  portions  of  the  younger  children  were  paid  off.  Borlase  Rich- 
mond Webb  being  dead,  John  Richmond  Webb,  the  present 
tenant  for  life,  Reg.  lib.  b.  1756.  f.  502.,  on  the  16th  of  June  last, 
obtained  an  order  that  the  said  deeds  and  writings,  belonmng  to 
the  estates  that  remained  unsold,  in  the  custody  of  the  Master, 
should  be  delivered  to  the  plaintiff  John  Richmond  Webb, 
r  *9  1  Wilbraham,  on  behalf  of  the  sisters,  now  moved 
^  ^    to  ^discharge  that  order,  and  that  the  deeds  might 

be  kept  in  court  for  safe  custody. 

The  Attorney-General  and  Jones  for  the  plaintiff 

The  Load  Kbkper — Refused  die  motion;  observing  that  it 
was  his  opinion,  that  the  tenant  for  life  should  have  the  possession 
of  the  deeds,  except  when  brought  into  Court,  under  an  order  of 
Court,  for  safe  custody  (a). 

(a)  Applicatioiii  by  tanant  for  Kfe  to  have  tkle^eeda  doliTered  out  of  court 
granted.  Duneombe  ▼.  Mayer,  8  Vea.  330.  ChurchiU  t.  Small,  and  Knott  ▼.  Wim, 
taL  iK — ^fn  Hicki  ▼.  Hicka,  2  Dick.  650,  Lord  Kei^on  ia  reported  to  have  refuaed  a 
dmilar  application,  but  the  account  of  that  caae  ia  probably  incorrect,  ai  no  order  if 
to  be  found  in  the  regiatei^a  book,  and  it  la  laid,  1  Yea.  jua.  77,  that  it  atood  over  to 
look  into  the  caaee. 

PrimA  facie,  a  penon  in  poonidon  of  an  eatate  under  a  title  that  givet  a  freehold 
intereatat  the  leaat,  baa  a  right  to  the  onatody  of  title^eeda.  FoidT.  Peering,  1  Vea. 
jun.  7S.  Strode  ▼.  Blackbume,  3  Vml  286.  Bowlei  ▼.  Stewart,  1  Sch.  dc  Let  209. 

But  there  are  many  caaee  in  which  the  court  haa  directed  deeda  to  be  depoaited 
for  the  benefit  of  a  remainder-man,  whoee  intenet  waa  expectant  on  a  mere  eetate 
for  life.  Joy  ▼.  Joy,  2  Eq.  Ah.  2S4.  Ivie  ▼.  Ivle,  1  ML  481.  Smith  ▼.  Oooke, 
8  Atk.  882.  Lord  Lempator  ▼.  Lord  Porafret,  Amb.  Ifii.  Southby  ▼.  Stonehouae, 
2  Vea.  612.    Ford  ▼.  Peering,  nf^.— So  alio  in  the  caae  of  a  jointreei,  provided  the 

n  confirm  her  jointure.    Senhouee  ▼.  Earl,  %  Yea.  430.    JLeach  ?.  TioUope, 
(2.    Petie  V.  Pette,  3  Atk.  611. 
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♦The  Attorney-General  v.  Tancred.     [  •!©  ] 

(Reg.  Lib.  A.  1767,  fol.  78.) 

[1767.  ISth  4b  18th  July.  8th  Nor.  '8.  C.  1  Bl.  Rep.  90.  Amb.  854.] 
OonTejtnce  to  eharitable  usee,  defeetiTe  on  soeonat  of  the  uies  being  limited  to 

certain  offioen  of  e  oorporetion,  and  not  to  the  eoiporate  body,  aided  under  48 

CUz.  c4. 
DeTiae  of  lands  to  •*  the  thirteen  fellows  of  Christ's,  and  the  fellows  of  OonTifle  and 

Cains,  living  at  the  testator's  death,"  is  a  devise  for  the  benefit  of  the  whole  body 

corporate,  not  of  the  particnlar  fellows  in  their  natural  capacitiea,  and  valid  under 

the  exception  in  the  statute  of  mortmain. 
The  legislature  intended  by  the  exception  in  the  statute  of  roortmam,  to  save  devisee 

for  the  benefit  of  particular  members  as  well  as  of  the  whole  body. 
The  legislature  intended  to  except  such  devises  as  were  really  and  hwndfide  tat  the 

benefit  of  colleges,  not  those  where  the  legal  interest  only  passes  to  the  coHege  in 

trust  for  other  charitable  uses. 
The  exception  only  extends  to  colleges  established  at  the  time  when  the  statute  of 

mortmain  was  enacted. 

CHRISTOPHER  TANCRED^Esq.  byindentures  of  lease  and 

release,  bearing  date  the  Ist  and  2A  of  June  1721,  in  consideration 

of  natural  love  to  his  mansion,  and  to  preserve  his  estate  at 

Wixley  entire,  conveyed  the  same  to  himself  for  life,  remainder 

to  his  first  and  other  sons  in  tail  male,  remainder  to  the  use  of  the 

masters  of  Christ  and  Caius  Colleges,  the  president  of  the  CoUese 

of  Physicians,  the  teeasurer  of  Lincoln's  Inn,  the  master  of  the 

Charter-House,  and  the  governors  of  Chelsea  and  Greenwich 

Hospitals,  and  their  successors,  upon  trust  only,  to  pay,  half 

vearly,  50/.  each  to  twelve  persons  of  sixteen  or  more,  natural 

bom  subjects  of  Great  Britain,  of  the  religion  of  the  church  of 

England,  of  such  low  abilities  as  were  not  able  to  educate  them* 

selves,  four  of  which  to  be  educated  in  the  study  of  divinity  at 

Christ's,  four  in  physic  at  Gronville  and  Caius,  and  four  in  the 

study  of  the  common  law,  at  Lincoln's  Inn :  to  be  paid  them  until 

they  shall  have  attained  their  respective  deffrees  of  Bachelor  of 

Arts,  Bachelor  of  Physic,  and  Barrister  at  Law,  and  three  years 

after  such  degrees,  and  no  longer,  aud  to  be  called  Tancred's 

students.     He  then  directed  his  trustees,  out  of  the  rents  and 

profits  of  the  estate,  to  pay  20/.  each,  half  yearly,  to  twelve 

decayed  and  necessitated  gentlemen  clergymen,  commissioned 

officers  of  the  land  or  sea  service,  of  fifty  years  or  more,  when 

admitted  natural  bom  subjects  of  Great  Britain,  who  are  to  reside 

in  the  mansion-house  at  Wixley :  to  be  called  ^an-    r   ei  |    -i 

cred's  Hospital,  and  Tancred^s  Pensioners.    He  like-    ^  -I 

wise  gave  \0l  to  the  master,  and  5/.  fer  annum  to  each  of  the 

thirteen  fellows  of  Christ's,  as  an  augmentation  of  their  present 

revenues. 

By  his  wiU,  bearing  date  the  20th  of  May  1746,  he  gave  to  his 
sisters  one  shilling  each  out  of  all  hid  real  and  personal  estate,  and 
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then  devised  all  his  estate  at  Green  Hamerton,  Minskip,  and 
Aldboroughy  and  elsewhere,  in  Great  Britain,  except  his  house  at 
Newmarket,  to  the  same  trustees,  to  pay  annually,  in  equal  pro* 
portions,  to  the  twelve  students  and  twelve  pensioners,  all  the 
yearly  rents  and  profits  of  the  premises :  provided  that,  in  case 
the  act  of  mortmain  should  prevent  this  disposition,  then  to  the 
thirteen  fellows  of  Christ's,  and  the  fellows  of  Gonville  and  C&ius, 
and  the  scholars  of  both  the  said  CoUeges,  livinff  at  his  death, 
each  fellow  to  have  a  double  proportion  to  each  scholar.  He 
then  devised  the  house  at  Newmarket  to  the  master  and  fellows 
of  Christ's,  in  trust,  that  they  and  their  successors  should  apply 
theyearly  rents  for  some  under  graduate  student. 

llhis  was  an  information  and  bill  to  establish  and  carry  into 
execution  the  deed  and  will. 

The  Attorney-General,  the  Solicitor-General,  Wilbraham,  and 
Comyn,  in  support  of  the  information:  De  Grey  and  Wilson  for 
the  college. 

All  the  estates  must  go  to  the  charities  appointed  to,  which  are 
humane  and  prudent,  with  moderate  and  reasonable  stipends  for 
the  purposes  of  education  and  refuge  to  those  who  had  been  in 
the  service  of  their  country.  There  is,  however,  one  legal  objec- 
tion to  the  deed.  It  is  said  that  the  deed  cannot  operate,  the 
persons  not  being  capaces^  not  being  incorporated,  and  without 
successors,  it  being  limited  to  them  in  their  natural  capacity. 
But  though  such  a  deed  may  be  invalid  at  law,  yet  it  is  ouite 
r  *12  1  *^^^^  ^^^^  many  cases  that  it  may  be  made  good  by 
^  -I    the  statute  of  Elizabeth.  The  cases  are  very  numerous 

to  shew  that  any  informality  in  the  description  of  the  persons 
intended  to  take,  will  be  aided  by  this  Court,  Plowd.  523,  2  Vent 
849 ;  Hob.  188 ;  Co.  Lit  9  b :  Duke's  Charitable  Uses,  77,  80, 81, 
88,  141 ;  Tothil  93 ;  4  Lev.  190.  So  in  Dr.  Bentley's  case,  the 
words  Visiiator  sit  Episcopus  Eliensis  were  held  sufficient  to  con- 
stitute the  bishop  ana  his  successors  visitors.    Str.  912. 

As  to  the  will,  the  limitation  to  the  law  students  and  the  twelve 
pensioners  is  void,  but  the  limitation  over,  which  was  inserted,  in 
order  to  secure  the  disinherison  of  his  heirs,  must  take  eflect  It 
is  contended,  on  the  other  side,  that  this  devise  over  is  void,  as 
being  to  them  in  their  natural  capacity.  The  intention  speaks 
against  that  The  testator  had  no  knowledge  of  or  kindness 
for  them  in  their  natural  capacity.  He  merely  wanted  to  estab- 
lish a  perpetuity  of  his  name  and  estate.  In  the  deed  he  has 
noticed  the  master  and  fellows  with  donations  in  succession:  the 
will  still  calls  them  by  the  name  of  fellows.  A  devise  to  a  dean 
and  chapter,  and  theur  heirs,  is  good,  and  will  carry  it  to  their 
successors,  because  the  intention  is  apparent  that  the  gift  was  to 
them  in  their  corporate  capacity ;  as  in  the  case  of  a  gift  of  frankal- 
moigne^  a  fee  simple  passeth,  though  it  be  the  case  of  a  sofo  corpo- 
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ration,  without  this  word  (successors).  Co.  Lit.  94  b.  It  is  the  intent 
to  give  a  perpetuity  which  carries  the  fee.  These  words  would  be 
a  good  limitation  of  a  fee  in  a  grant.  Besides,  this  is  in  the  nature 
of  substitution ;  it  is  a  limitation  over,  by  way  of  substitution  of 
what  be  had  before  given  in  fee. 

The  objection  that  the  exception  in  the  statute  of  mortmain, 
only  extends  to  devises  to  the  general  use  of  the  universities  and 
colleges,  but  not  to  the  particiuar  ^members  of  either  ^  4^, «  ^ 
the  universities,  or  the  colleges,  is  unfounded.    Such    ^  ^ 

a  construction  would  take  away  from  the  efficacy  of  the  clause, 
and  be  repugnant  to  the  intention  of  the  legislature,  which  was 
to  favour  the  universities  and  principal  schools.  The  clause  is 
very  general  in  its  terms,  and  indeed  so  much  so  as  to  be  very  inac- 
curately penned,  for,  if  you  take  it  literallv,  it  may  be  entirely 
evaded ;  you  may  devise  to  a  college,  and  declare  the  trust  to 
uses  prohibited. 

Sewell  and  Capper  for  the  master  and  fellows,  as  executors 
diuming  in  their  natural  capacity,  contended  that  the  exception 
in  the  statute  of  mortmain  mcluded  particular  members  as  well 
as  colleges. 

Willes  and  Perrot  for  the  heirs-at-Iaw. 

The  statute  of  Elizabeth  was  not  intended  to  supply  defective 
conveyances,  and  therefore  cannot  be  of  any  service  in  the  pre- 
sent case.  Montague's  case,  Duke  78.  Tothil  96.  From  the 
revolution  to  the  present  case  there  has  been  none  so  strong  as 
this;  but  the  instances  are  very  numerous  where  the  court  has 
refused  to  make  that  good  for  a  charity  which  would  be  void  in 
the  case  of  an  individual.  Attorney- General  v.  Bains,  Prec.  Case, 
270.  Jenner  v.  Harper,  1  P.  Wms.  247.  Prec.  Case,  389. 
1  Salk.  168.  Gilb.  Chan.  840.  Attorney-General  v.  Gill,  2  P. 
Wms.  869.  As  to  the  question  upon  the  will,  Lord  Hardwicke. 
in  the  late  cases  upon  the  mortmain  act,  declared,  that  he  would 
not  construe  it  witn  the  same  chicane  as  had  been  used  in  re- 
spect of  the  old  statutes,  Attorney-General  v.  Greaves,  Ajnb. 
155,  Attorney-General  v.  Lord  Gower,  9  Mod.  224.  226.  When 
an  act  of  parliament  restrains  a  natural  right,  it  should  indeed  be 
construed  as  strictly  as  possible ;  but  these  wills  are  in  violation 
of  common  utility,  and  tiie  private  happiness  of  families^  Every 
(Usposition  ought  to  be  restrained,  but  those  which  are  actually 
excepted.  *Is  the  present  an  excepted  case  7  The  p  ^^.  ^ 
woras  of  the  proviso  are  "  to,  or  in  trust  for,  either    *■  J 

of  the  two  umversities,  or  any  of  the  colleges,  or  houses  of  learn- 
ing within  either  of  the  said  two  universities."  The  devise  to 
the  thirteen  fellows  cannot  come  within  these  words,  which  are 
peculiarly  general  in  their  extent:  it  is  a  devise  to  them  in  their 
natursJ  capacity,,  and  cannot  have  the  benefit  of  the  proviso^ 
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The  Lord  Kbbpkr.^ — ^The  conveyance  of  the  8d  of  June,  172 1, 
18  admitted  to  be  defective,  the  use  being  limited  to  certain  offi- 
cers of  the  corporation,  and  not  to  the  corporate  body,  and  there- 
fore there  is  a  want  of  persons  to  take  in  perpetual  succession. 
The  only  doubt  is,  whetner  the  court  should  supply  this  defect 
for  the  benefit  of  the  charity  under  the  statute  of  JBlizabeth.  And 
I  take  the  uniform  rule  of  this  court  before,  at,  and  after  the 
statute  of  Elizabeth,  to  have  been  that  where  the  uses  are  chari- 
table, and  the  person  has  in  himself  full  power  to  convey,  the 
court  will  aid  a  defective  conveyance  to  such  uses.  Thus,  though 
devises  to  corporations  were  void  under  the  statute  of  Hen.  8,, 
yet  they  were  always  considered  as  good  in  equity,  if  given  to 
charitable  uses«  There  is  here  no  doubt  of  Mr.  Tancred's  power 
to  convey,  and  the  uses  are  truly  charitable,  and  very  proper  in 
themselves;  the  education  of  poor  scholars  in  the  university,  of 
students  at  the  inns  of  court,  and  the  maintenance  of  poor 

Knsioners  in  his  own  house.  However  unbecomingly,  therefore, 
r.  Tancred  may  have  expressed  himself  in  his  will  with  respect 
to  his  relations,  (and  indeed  he  seems  to  have  cast  off  all  natural 
affection,)  and  however  reluctant  I  may  be  to  establish  a  dispo- 
sition made  under  this  turn  of  mind,  }^  sitting  here  judicially,  I 
am  obliged,  by  the  uniform  course  of  precedents,  to  assist  this 
r  *15  1  conveyance,  *and,  more  especially,  because  it  is 
"•  •■    the  peculiar  province  of  a  court  of  equity  to  pro* 

tect  men  in  the  freedom  of  disposing  of  theur  property,  whicii  is 
a  point  of  the  utmost  importance  in  a  trading  country. 

This  conveyance,  therefore,  bein^  established  under  the  statute 
of  Elizabeth,  we. are  next  to  consider  how  it  is  affected  by  stat 
9  Geo.  2.  Mr.  Tancred,  by  his  will,  makes  a  disposition  by  way 
of  substitution :  in  case  the  dispositions  are  within  the  statutes  of 
mortmain,  then  to  the  fellows,  &c.,  of  the  two  colleges.  The  re- 
lators admit  that  part  of  the  disposition  is  void  with  regard  to  the 
pensioners  and  law  students,  but  then  they  contend  that  the  sub- 
stitution must  take  place  b^  reason  of  the  exception  of  the  uni- 
versities and  their  colleges  m  the  statute.  The  defendants  contend 
that  all  is  void,  as  well  the  substitution  as  the  original  uses,  be- 
cause the  devise  is  not  to  the  body  corporate,  but  only  to  the 
Crticular  fellows  in  their  personal  capacity.  No  cases  have 
sn  cited  on  either  side :  we  must  therefore  form  an  original 
construction  of  this  clause  in  the  statute  of  mortmain :  and  my 
opinion  is,  first,  that  this  is  a  devise  for  the  benefit  of  the  whole 
body  corporate ;  secondly,  had  it  not  been  so,  I  should  still  have 
thought  that  the  legislature  intended,  by  the  exception  in  the 
statute,  to  save  a  devise  for  the  benefit  of  particular  members,  as 
well  as  of  the  whole  body. 

The  legislature  meant  to  except  such  devises  as  were  really 
and  bond  fide  for  the  benefit  of  colleges,  not  those  in  which  thie 
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l^al  interest  only  passes  to  the  college  in  trust  for  other  charita- 
ble uses,  for  then  the  statutes  of  mortmain  might  be  defeated 
every  day.  Vid.  Attomey^General  v.  Munby,  1  Meriv.  827. 
And  this  devise  is  for  the  lieneiit  of  the  whole  society,  even  of  the 
^master  himself,  who  must  pass  through  a  fellow-  ^  ^^^  ^ 
ship,  and  partake  of  Mr.  Tancred's  bounty  in  his    '-  -' 

progress  towards  the  headship.  Besides,  we  all  know,  that  in 
these  houses  of  education,  any  encouragement  for  youth  to  enter 
into  a  particular  college,  is  a  general  benefit  and  profit  to  the  whole 
society.  The  legislature  has  thrown  no  restraint  on  these  gifts 
when  made  to  the  body  corporate  of  either  university,  or  to  col- 
leges already  established  there(a).  They  judged  that  leavmg  this 
path  open  would  not,  for  some  time,  be  liable  to  much  inconve* 
nience;  but  when  they  saw  an  inconvenience,  thev  restrained 
even  gifts  to  colleges.  Thixs  livings  are  only  grantaole  to  these 
bodies  until  they  amount  in  number  to  a  moiety  of  the  fellows, 
lest,  if  the  succession  be  rendered  too  rapid,  there  should  not  be 
persons  left  of  sufficient  age,  temper,  and  discretion,  to  govern  the 
society,  and  answer  the  great  purposes  of  the  foundation. 

This  devise  to  the  fellows  and  scholars  contains  no  circum- 
stances that  intimate  any  intent  to  give  them  the  estate  in  their 
personal  capacities.  It  is  clearly  to  them  as  members  of  the  body 
corporate,  for  a  perpetual  augmentation  of  the  revenue  of  them- 
selves and  successors. 


♦Cowper  V.  Scott  [      M7      ] 

Cowper  V.  Elphinstone. 
Cowper  V.  TufhelL 

(Hag.  Lib.  a.  1757,  foL  87.) 

[1757.  Norember  19.  8.  C.  Sew.  M88.  1  B.  C.  C.  141.] 
An  afqpeal  or  ro-beaiing  for  costs,  only  allowed  vnder  paciticubrr  eifcomstaiiees. 
An  m^pjMl  and  two  supplemental  bills  considered  but  as  one  cause,  and  therefore 
but  one  deposit  i 


THIS  was  a  petition  presented  by  Fawcett,  a  defendant  in  the 
three  suits,  for  a  rdiearing,  after  a  decree  made  in  these  causes 
be^ng  date  the  30th  of  October,  1753 ;  and  costs  beine  the  only 
matter  in  dispute,  it  was  objected  by  Wilbraham  and  De  Grey, 
for  the  plaintiff,  that  there  could  not  be  a  rehearing  for  costs  only. 

(a)  This  diskinetion  was  doubted  by  Lord  Ro«lyn  in  the  Attomey-Geaenl  ▼. 
Bowjer,  3  Ves.  73S. 

Vol.  I.  4 


25  CASES  IN  CHANCERY. 

[MttMlaii  ▼.  MoImivwA.    Worttoy  ▼.  MuimwuHk] 

The  Attorney-Geiieral,  Wifles,  and  Capper,  in  support  of  the 
petition. 

There  is  a  difference  where  there  is  a  decree  for  costs  chained 
on  the  person,  (for  there  the  genera]  role  is  that  there  can  be  no 
re-hearing  for  costs  only,)  and  where  the  costs  are  directed  to 
come  out  of  the  estate.  In  1  Ves.  250,  Amb.  520,  Owen  v. 
Griffith,  the  only  ground  of  appeal  was  that  the  defendant  was 
ordered  to  pay  costs;  and  two  questions  were  made  on  the  hear- 
ing, first,  whether  the  rule  is  so  general  that  a  party  can  in  no 
case  appeal  for  costs ;  and  secondly,  whether  as  the  defendant 
was  an  incumbrancer,  the  estate  was  not  as  much  liable  to  pay 
the  costs  as  the  debt  The  Lord  ChanceUor  declared,  that  the 
rule  was  not  so  general  with  respect  to  parties  appealing  for  costs 
only.  That  in  particular  cases  such  rule  might  and  had  been 
dispensed  with ;  and  his  Lordship,  thinking  that  it  might  be  dis- 
pensed with  in  that  case,  reversed  so  much  of  the  decree  as 
related  to  costs. 

r  *18  1  *The  Lord  KsBPER.— An  appeal  or  rehearing  for 
*-  ^    costs  only,  is  not  to  be  encouraged,  because  costs 

are  merely  discretionary,  and  depending  upon  particular  circum- 
stances; and  when  a  judge  has  once  determined  the  matter,  a 
re-hearing  for  costs  should  be  admitted  with  great  caution.  But 
upon  the  authority  of  the  case  of  Owen  v.  Griffith,  I  think  it  may 
be  done  under  particular  circumstances.  A  similar  application 
was  refused  in  Wirdman  v.  Kent,  1  R  C.  C.  140,  Dick.  594,  and  in 
Williams  v.  Begnon,  in  Scac.  27  Jan.  1792.  cit  Dick.  595. 

Upon  the  merits  The  Lord  Keeper  affirm^  the  fprmer  decree. 

.  A  question  arose  in  these  causes,  there  being  an  original,  and 
two  supplemental  bills,  whether  there  should  be  only  one  or  more 
deposits. 

The  Lord  Kkeper. — I  can  only  consider  the  three  causes  as 
one  cause,  consisting  of  different  branches,  and  that  there  ought 
to  be  but  one  deposit 


Manaton  v.  Molesworth. 
Wortley  v.  Molesworth. 

(Reg.  Lib.  B.  1767,  fol.  ISS.) 
[1767.  Sdi,  7tli,  Ml,  4b  10th  Dec] 

Ode  decbieii  to  be  made  anbjeet  to  the  tnistr  of  tertator's  wiD,  when  under  eaecrae 
that  hb  ml  eetato  (whidi  was  defieed  in  atrid  aetUement,  aaljacl  to  debta). 
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'  ilioQld  be  told,  the  sale  hed  been  effected  by  colloaien,  between  the  craditon  and 
tenant!  for  life. 

Allowance  of  a  debt  in  the  Master's  report,  which  had  been  obtained  by  fraud,  recti- 
fied, the  proper  mode  of  proceeding  being  by  original  bill,  not  hy  bill  of  review ; 
and  held  that  it  was  not  necessary  to  pray  specifically  that  the  act  of  the  court 
should  be  set  aside,  plaintiff  having  made  a  sufficient  case  to  obtain  that  relief 
under  the  prayer  for  general  relief. 

A  bin  of  review,  with  matter  come  to  the  party's  knowledge  since  the  hearing,  lies 
where  the  plaintiff  in  the  bill  has  since  the  hearing  discovered  matter  which  would 
▼aiy  the  decree ;  and  where,  if  such  matter  was  known  to  the  other  party,  he  was 
not  in  oonsdence  obliged  to  have  discovered  it  to  the  court  For  if  ^e  matter 
was  known  to  the  other  party,  and  such  as  in  conscience  he  ought  to  have  disco- 
vered, he  obtains  the  decree  by  fraud,  and  it  ought  to  be  set  aside  by  original  bill. 

HENRY  MANATON  bv  his  will,  bearing  date  the  18th  of  Jan- 
iiary»  1713,  devised  his  lands  in  Cornwall,  Devonshire,  and  Som- 
erset, to  his  cousin  Francis  Manaton  for  *Iife;  re-  ^  ^.^  . 
mainder  to  Ambrose  Manaton,  his  eldest  son  for  life,    I- «  J 

with  remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
Samson  Manaton,  his  second  son  in  like  manner ;  remainder  to 
Robert  Manaton  (the  father  of  the  plaintifi*)  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male ;  remainder  to 
testator's  right  heirs.  He  then  subjected  his  estate  to  the  pay- 
ment of  his  debts,  and  appointed  Francis  Manaton  his  executor 
and  residuary  legatee. 

The  testator  having  died  in  1716  considerably  indebted,  a  bill 
was  filed  by  Sir  Nicholas  Morrice  and  other  creditors  for  a  sale ; 
and  a  decree  was  made  by  consent,  on  the  14th  of  July,  1720, 
that  the  personal  estate  should  be  ajpplied  to  the  simple  contract 
debts  only,  and  that  the  real  estate  should  be  sold  to  pay  specialty 
debts,  ana  the  residue  settled  according  to  the  trusts  of  the  vriU. 

The  Master  made  his  report,  bearing  date  the  21st  of  July, 
1729.  All  the  claims  upon  the  estate  of  the  testator  had  been 
satisfied,  except  those  of  Francis,  who  claimed  to  be  entitled  to 
4100/.,  as  due  to  him  from  the  testator's  estate.  Part  of  this  sum 
consisted  of  simple  contract  debts  of  the  testator's,  which  had 
been  paid  off  by  him  as  executor,  and  the  other  part  of  the  sum 
of  IB19L  lis.  Id.  being  the  amount  of  two  bonds  (with  inter- 
est upon  them),  which  had  been  formerly  mven  by  the  testator. 
These  two  bonds  had  in  fact  been  paid  off  oy  the  testator  dming 
his  lifetime,  and  had  been  returned  to  him,  but  hRvivg  been 
omitted  to  be  cancelled,  they  were  found  by  Francis  a^o^g  the 
testator's  papers  at  his  deatK,  and  set  up  fraudulently  by  him  in 
the  master's  ofilce,  and  allowed. 

Francis  being  indebted  to  the  defendant  Wort>dy»  executed  an 
assignment  to  him  of  the  debts  due  to  him  fron?  the  estate  of  the 
testator.  Fnmeis  and  Sampson  were  also  indebted  to  Sir  Wil- 
liam Bforrice  upon  their  ^oint  bond,  wl^o  was  ^  ^^  . 
fikewise  a  creditor  upon  the^estai^  of  the  testator    «-  J 

to  the  amotmt  of  1998/. 
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Before  any  account  had  been  taken  in  the  master's  office*  upon 
the  representations  of  Francis  of  the  extreme  inadequacy  of  the 
personal  estate  to  pay  the  debts  of  the  testator,  the  real  estate 
^as  set  up  to  sale.  William  Mohun  was  the  highest  bidder,  at 
the  sum  of  65O0L  He  was,  however,  afterwards  discharffed  from 
his  purchase  upon  consent,  and  Sir  William  Morrice  declared  the 
highest  bidder,  nominally  at  the  same  sum,  but  it  was  agreed  be- 
tween the  parties,  that  he  should  purchase  at  an  under  value,  and 
thereby  satisfy  himself  for  what  was  due  to  him,  both  from  the 
estate  of  the  testator,  and  from  Francis  and  Sampson ;  and  that 
with  tl^ie  remainder  he  should  pay  Mr.  Wortley.  In  pursuance 
of  this  agreement,  he  executed  a  declaration  of  trust,  bearing 
date  the  9th  of  June,  1732,  that  his  name  was  used  in  trust  for 
Francis  and  Sampson,  in  order  the  better  to  sell,  and  with  thQ 
money  in  the  first  place  to  pay  himself,  and  then  to  pay  the  over- 
plus to  Mr.  Wortley,  in  discharge  of  the  debts  to  him.  A  con- 
vejrance  of  the  estate,  bearing  date  the  2d  of  September,  I782» 
was  accordingly  made,  in  wmch  Robert,  the  son,  who  was  first 
tenant  in  tail  under  the  will  joined. 

In  1748,  all  the  intermediate  remainder-men  beine  dead*  the 
plaintiff  became  entitled  as  tenant  in  tail,  under  the  wifi.  He  now 
filed  the  bill  in  the  former  suit  aminst  Sir  John  Molesworth,  and 
the  other  representatives  of  Sir  WiUiam  Morrice,  and  also  against 
Mr.  Wortley,  for  an  account,  and  that  the  surplus  of  the  money 
arising  by  sale  of  the  real  estate,  after  payment  of  the  testator's 
debts,  might  be  laid  out  in  land,  and  settled  according  to  the  trusts 
of  the  will,  and  to  have  the  misallowance  in  the  master's  report 
rectified.  The  other  bill  was  brought  by  Mr.  WorUey ,  and  prayed 
r  «2i  1  ^^^  ^^^  declaration  *of  trust  of  the  9th  of  June, 
'-  -*    1733,  might  be  carried  into  execution. 

The  Attorney-General,  Perrott,  Jones,  and  Simpson,  for  the 
plaintiff,  Henry  Manaton. 

There  are  two  questions,  first,  who  is  entitled  to  the  surplus  of 
the  money  raised  by  the  sale  of  the  real  estate ;  for  it  is  quite 
clear,  that  Sir  William  is  in  the  nature  of  a  trustee  for  some  one» 
and  not  a  purchaser  bond  fide.  The  sale  was  a  contrivance  to 
chaige  the  plaintiff's  estate  with  Francis  Manatoa's  debts.  The 
tenant  in  tail  being  a  party  to  the  conveyance,  does  not  make  it 
the  less  i  fraud,  nor  coidd  the  intervention  of  the  court  purge  it : 
the  intent  to  sell  it  at  an  undervalue  to  pay  off  Francis's  and 
Sampson's  debts,  was  concealed  and  suppressed  Nor  is  it  any 
sufficient  answer,  that  the  sale  was  before  the  master,  and  that 
bidders  might  ha>e  come  in,  for  they  must  have  applied  to  the 
tenants  in  possessiui  for  an  account  of  the  nature  and  condition 
of  the  estate. 

The  second  question  is,  whetbe*  the  plaintiff  can  in  this  suit 
have  the  sum  of  13132.,  unduly  allowed  in  the  master's  report, 
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rectified :  that  allowance  k  charged  to  have  been  fraudolently 
procured.  The  court  may  more  easily  set  that  aidde  on  an  ori- 
ginal bill,  than  on  a  bill  of  renew :  which  only  lies  for  matters 
unknown  to  the  parties  at  the  time  of  the  hearing ;  but  this  was 
a  subject  which  Francis  Manaton  was  aware  of.  Lloyd  v.  Man- 
sel,  2  P.  Williams,  73 ;  Richmond  v.  Tayleur,  1  P.  Williams,  784. 
The  plaintiff  has  made  out  a  sufficient  case,  to  have  the  veiief 
granted  under  the  prayer  for  general  relief:  it  is  suitable  to  his 
case,  and  not  inconsistent  with  the  particular  relief  prayed. 

The  Solicitor-General,  Wilbranam,  and  Capper,  for  Mn 
Wortley ;  Willes  and  Comyn  for  the  representatives  of  Sir  Wil- 
liam Morrice. 

The  sale  itself  was  entirely  bond  fide.  There  ^  ^^  - 
were  *large  debts,  and  many  creditors,  and  a  sale    ^  J 

ordered.  There  is  no  pretence  to  affect  the  first  purchaser,  and 
indeed  if  he  had  colluded  with  the  parties,  it  would  not  have  been 
for  their  interest  that  he  should  have  been  discharged;  however, 
he  is  so,  and  Sir  William  stands  in  his  place.  As  to  the  agree^ 
ment  between  the  parties,  a  creditor  has  a  right  to  purchase,  for 
his  own  benefit,  and  dispose  of  his  purchase  as  he  pleases.  The 
agreement  must  be  taken  liberally,  not  literally ;  it  was  subse- 
quent to  the  allowance  of  the  sale ;  it  was  a  trust  for  Sir  William 
and  Mr.  Wortley,  not  for  Francis  and  Sampson.  As  to  the 
second  question,  there  are  two  objections  to  the  mode  in  which 
the  relief  is  prayed.  It  ought  to  have  been  by  bill  of  review. 
This  is  new  matter  since  discovered,  and  therefore  comes  under 
Lord  Bacon's  rules.  If  an  original  bill  be  brought,  it  must  be  in 
a  case  of  fraud,  where  aU  the  parties  collude :  here  it  was  a  firaud 
of  one  of  the  creditors  only.  The  other  objection  is,  that  even  if 
the  relief  could  be  obtained  by  original  bill,  it  is  not  prayed.  The 
court  is  very  tender  of  setting  aside  its  own  judgments,  and  can- 
not do  so  umess  it  be  specificdly  prayed 

The  Loan  Kkbpsr.— This  bill  is  brought  by  Henry  Manaton, 
a  remainder-man,  under  the  will  of  Henry  Manaton  the  testator, 
to  have  an  account  of  money  raised  by  sale  of  part  of  the  tes- 
tator's real  estate,  and  the  residue  to  be  settied  according  to  the 
will  of  the  testator,  and  to  have  a  misallowance  in  the  master's 
account  rectified*  The  relief  prayed  is  clear  by  intuition :  it  is 
written  in  capitals  $  and  the  weakest  eyes  may  discern  it  The 
onty  laboured  objection  to  it  is,  that  the  plaintiff  is  barred  of 
justice  by  the  acts  of  a  court  of  equity ;  an  objection  that  ought 
to  be  well  examined  before  it  is  allowed. 

The  case,  in  short,  seems  to  be  this.  In  the  year  1724  a  decree 
was  obtained  by  Sir  William  Morrice,  on  behalf  p  ^q  -« 
*of  himself  and  other  creditors  of  Henry  Manaton,    *-  -I 

for  a  sale  of  a  sufficient  part  of  this  estate.     At  that  time  the 
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interest  in  the  estate  stood  thus.  Francis  had  the  first  estate  for 
life ;  Sampsoni  his  son,  the  second  estate  for  life ;  and  Robert,  the 
son  of  Sampson,  an  estate  tail  vested :  the  plaintiff  had  a  remote 
contingent  remainder,  and  was  an  infant.  What  was  the  justice 
to  be  done  the  several  remainders  ?  To  have  had  an  account 
taken  of  the  testator's  personal  estate  and  of  the  debts,  and  an 
appropriation  of  the  personal  estate  accordingly,  and  only  so  much 
of  the  real  estate  sold  as  would  make  good  the  deficiency  of  the 
personal  estate.  What  was  done  ?  Before  any  account  is  taken, 
part  of  the  real  estate  is  put  up  to  sale,  on  the  importunity  and 
representation  of  Francis  Manaton'  that  the  debts  were  greater 
than  they  really  were.  One  purchaser  bids  6500Z. ;  he  is  dis- 
charged on  the  application  of  Sir  William  Morrice,  who  becomes 
the  next  purchaser,  with  the  consent  of  the  tenant  for  life  in  pos* 
lession ;  and  Sir  William,  at  the  next  bidding,  is  reported  the 
best  purchaser  for  the  same  sum. 

Upon  this  transaction  the  question  arises,  and  the  present  bill 
is  founded. 

The  questions  are  by  the  counsel  properly  made  two :  First,  Is 
Sir  William  Morrice  a  purchaser  band  fide,  or  a  trustee,  and  for 
whom  ?  Secondly,  Can  relief  be  had  on  the  misallowance  in  this 
bill?  First,  Both  the  bills  charge  Sir  William  as  a  trustee :  it  is 
admitted  by  the  answer  and  the  agreement,  and  the  only  question 
is  for  whom?  that  must  depend  upon  the  circumstances  and 
proofs  attending  the  transaction,  oir  William  Morrice  was  a 
creditor  on  Henry  Manaton's  estate,  and  on  Francis  and  Samp- 
son. Mr.  Wortley  was  a  creditor  of  Francis  and  Sampson,  and 
giy  assi^^mient  of  Francis's  claims)  on  Henry  Manaton's  estate, 
ir  Wilham  Morrice  had  no  inclination  to  become  a  purchaser  of 
this  estate  for  his  own  benefit  or  advantage.  Neither  he  nor  Mr. 
r  ^24  1  W^^^^y  ^^  *^y  *occasion  to  buy  it  to  secure 
^  J    their  debts  either  from  Henry  Manaton  or  Francis, 

as  fiir  as  Francis  was  a  creditor  on  Henry's  estate ;  for  Henry's 
estate  was  an  ample  fund  for  his  debts.  Whence  then  arises 
this  transaction  of  the  purchase,  which  Sir  William  had  neither 
inclination  nor  occasion  to  make  ?  From  a  desire  to  get  out  of 
Henry  Manaton's  estate  a  fund  to  pay  the  debts  of  Francis  and 
Sampson. 

Sir  William  Morrice,  who  was  to  prosecute  the  decree ;  Mr. 
Wortley,  who  was  a  creditor  of  Francis>  the  tenant  for  life; 
Francis  and  Sampson^  (debtors  to  them  botfi;  and  who,  if  they 
had  been  disinterested,  were  to  have  seen  the  most  made  of  the 
estate ; )  all  agre^  that  the  estate  shall  be  sold  at  an  undervalue, 
and  that  Sir  William  shall  purchase  it  for  6500/.  Out  of  the 
produce  of  an  agreed  second  sale,  Sir  William  is  to  pay  himself 
whatever  was  due  from  Henry,  Francis,  and  Sampson  to  him ; 
and  thm  he  is  to  pay  Mr.  Wortley  what  is  due  to  him  from 
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Francis;  so  that  by  this  agreement  a  combined  purchase 


made  under  the  decree,  to  defeat  the  justice  of  the  decree,  and  to 
pay  Francis  and  Sampson's  debts  out  of  the  settled  estate,  not 
onW  contrary  to  the  decree,  but  to  obvious  justice. 

But  it  is  said  Sir  William  was  a  trustee  for  Mr.  Wortley,  and 
not  accountable  to  the  estate  of  Henry 'Manaton;  that  his  pur- 
chase was  fair,  according  to  the  usual  course  of  the  court,  and 
that  he  might  declare  himself  a  trustee  for  whom  he  pleased. 

That  is,  the  party  prosecuting  a  decree  for  sale,  the  tenant  for 
life,  and  the  principal  creditor,  may  agree  to  sell  the  estate  at  a 
sum  certain,  acknowledged  by  them  to  be  under  the  value,  and 
that  the  real  produce  shall  be  applied,  as  far  as  it  exceeds  the 
sum  agreed  for,  in  payment  of  the  debts  of  the  tenant  for  life. 
And,  secondly,  that  the  purchaser  shall  by  his  act  and  deed, 
knowing  the  decree  to  be  for  a  sale  to  pay  the  debts  of  the  tes- 
tator, tdse  *the  estate  to  perform  the  decree  pro  ^  ^qk  -i 
tonto,  and  as  to  the  residue  create  a  new  trust  ■-         ^      J 

I  state  what  is  in  fact  contended  for.  I  will  not  countenance 
such  manifest  injustice  so  far  as  to  comment  on  it  or  answer  it. 
I  cannot  hesitate  a  moment  to  declare  my  opinion,  that  in  case 
all  the  proceedings  are  to  stand,  Sir  William  Morrice  is  a  trustee 
for  the  trusts  in  uie  will  of  the  testator. 

As  to  the  second  point,  the  relief  on  the  misallowance  of  the 
two  bonds  to  Francis  in  the  account. 

Francis,  the  first  tenant  for  life,  was  the  executor  of  the  tes- 
tator :  he  insists  and  is  admitted  by  the  report  to  be  a  large 
creditor  of  the  testator's  by  specialty,  which  claim  he  assigns  to 
Mr.  Wortley  as  collateral  security  for  a  just  debt  Hhe  debt 
reported  due  to  him  is  made  up  of  two  bonds,  amounting,  principal 
and  interest,  to  13132.  lis.  Id.,  which  bonds  had  been  discharged 
by  the  testator  and  delivered  up,  and  which  came  again  to  the 
hands  of  Francis  uncancelled,  on  his  becoming  the  representative 
of  the  testator;  so  that  they  were  allowed  in  the  master's  report, 
by  Francis's  suppression  of  truth,  his  breach  of  trust  as  an 
executor,  his  fraud  and  perjury,  for  he  had  sworn  to  his  claim. 
The  accounts  by  which  these  bonds  were  paid,  and  recognised 
to  be  so  by  Francis,  under  his  hand,  will  not  bear  comment 

The  biU  prays  to  have  this  fraud  rectified  as  against  Francis 
and  those  claiming  under  him. 

The  objection  to  this  relief  is,  that  the  plaintiff  must  bring  a 
bill  of  review  on  matter  existing  before,  and  discovered  since 
the  hearing.  But  I  am  of  opinion  that  method  would  not  have 
been  his  proper  method :  this  is  not  a  case  to  which  that  remedy 
is  applicable.  A  bill  of  ^review,  with  matter  come  ^  ^^  ^ 
to  the  party's  knowledge  after  the  hearing,  lies  where    '-  -I 

the  plaintiff  m  the  bill  has  since  the  hearing  discovered  matter 
whicn  would  vary  the  decree ;  and  where,  if  such  matter  was 
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known  to  the  other  party,  he  was  not  in  conscience  oUiced  to 
have  discovered  it  to  the  court.  For  if  the  matter  was  known 
to  the  other  partv,  and  such  as  in  conscience  he  ought  to  have 
discovered,  he  obtains  the  decree  by  fraud,  and  it  ought  to  be 
set  aside  by  original  bill,  vid.  Kennedy  v.  Daly,  1  Sch.  &  Lef. 
355. 

The  next  objection  is,  if  relief  could  be  obtained  by  original 
bill,  it  can  only  be  by  bill  expressly  praying  that  the  decree  or  act 
of  the  court  mav  be  set  aside. 

But  I  think  this  is  considering  the  justice  of  the  case  in  too 
narrow  a  compass,  and  introducing  here  the  rigour  of  special 
pleadings. 

To  express  the  extent  of  the  prayer  for  general  relief,  I  have 
often  heard  it  said  figuratively  that  it  is  the  next  best  prayer  after 
the  Lord's  Prayer  (i),  and  that  under  it  you  may  obtain  any 
relief  the  case  made  on  the  pleadings  and  proofs  will  warrant 

The  plaintiff  charges  that  Francis  Manaton  by  fraud  set  up 
two  debts,  one  for  52921  by  bond,  besides  interest  to  the  amount 
of  B25L ;  the  other  for  337/.,  besides  interest  to  the  amount  of 
122L;  and  procured  the  same  on  the  21st  of  July  1729,  to  be 
rq)orted  due  Jo  him.  He  pravs  to  have  that  misallowance  rec- 
tified in  the  accoont,  which  ne  can  only  have  by  opening  the 
report.  The  fraud  of  the  claim,  and  procuring  the  report 
are  put  in  issue  and  proved ;  the  Court  ez  debUo  justUuBf  must 
r  *27  1  ^^^  ^hxtn  relief.  He  could  not  have  pleaded  the 
^  ^    report;    his  representatives  knew  so,  and  never 

attempted  it 

.Suppose  a  bill  brought  to  have  a  false  item  rectified  in  a  com- 
mon account  which  had  been  before  paid,  and  that  the  plaintiff 
alleged  in  the  same  bill  that  he  had  given  a  general  release,  and 
only  prayed  to  have  this  im|)osition  rectified,  and  that  there  was 
no  specific  prayer  to  set  aside  the  release,  only  general  relief; 
would  not  the  setting  aside  the  release  be  consequential  to  the 
case  made  and  relief  prayed  ? 

Therefore  I  thiidc  the  plaintiff  is  entitled  to  this  relief  too.  The 
cases  mentioned  of  Richmond  v.  Tayleur,  and  Lloyd  v.  Mansell, 
fortify  my  opinion.  I  must  therefore  decree  the  purchase  made 
subject  to  the  trusts  of  the  will,  and  so  much  of  the  report  as  con- 
cerns the  claim  and  demand  of  Francis  Manaton  was  obtained 
by  fraud,  and  ought  to  be  set  aside,  &c. 

(A)  Thii  expreifion  it  attributed  to  Mr.  Rolimf,  an  eminent  eonniel,  2  AtL  8. 
Aa  to  the  extent  and  efficacy  of  the  prayer  for  general  relief,  nd.  Grimea  ▼.  French, 
S  Atis.  141.  Beanmont  ▼.  Bonhbee,  4  Vea.  486.  Palk  ▼.  Lord  Clinton,  13  Vea.  48. 
Hiem  ▼.  Mill,  1 8  V ea^  1 14.  8oden  ▼.  Soden,  ck.  ib.  dt  Redea,  Ti .  PL  Cb.  89. 
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Carwardine  V.  Carwardine. 

(Reg.  Lib.  a.  1757,  fol.  dOl.) 

[19Ch  Nov.  1767.  S8th  Jtn.  1758.  8.  C.  Fearne's  Ex.  Dev.  388.  Serg.  HiU'i  M88. 
Penyn  M88.] 

It  is  A  certain  rale  of  law,  that  if  such  a  conatroetion  can  be  put  upon  alimitatioii  aa 
that  it  may  take  effect  by  way  of  remainder,  it  shall  never  take  place  as  a  spring- 
ing use  or  executory  devise ;  and  therefore  a  limitation  in  a  settlement  **  to  trus- 
tees to  the  use  of  A  the  settler  for  life,*  remainder  to  B,  his  intended  wifo,  for  life, 
(except  as  thereafter  excepted,)  remainder  to  Ihe  heirs  of  the  body  of  A,  begotten 
on  B,  remainder  to  A  and  his  heirs,  with  a  proviso,  that  if  A  should  die,  and  leava 
such  iMue  as  aforesaid,  without  making  any  provision  for  such  child  or  children 
in  his  lifetime,  the  said  trustees  should  stand  seised  of  one  moiety,  from  and  after 
the  decease  of  A,  to  the  use  of  such  child,'*  held  a  contingent  remainder,  and  not 
a  springing  use,  and  therefore  barred  by  a  fine  levied  by  A  and  B. 

No  case  of  a  springing  use  ever  introduced  in  the  middle  of  a  limitation,  but  it 
always  comes  in  afterwards,  and  determines  the  first  gift  in  fee :  and  whenever  it 
happens  to  arise,  it  displaces  the  first  gift,  and  changes  the  uses  in  favour  of  other 
persons.  • 

No  instance  where  equity  has  considered  an  estate  as  not  executed  at  Ibe  same 
time  that  law  would  have  considered  it  as  executed. 

Limitation  to  trustees  to  stand  seised,  and  receive  rents  and  profits  to  the  use  of  A, 
is  an  estate  executed  in  A. 

BY  indenture  bearing  date  the  25th  of  August,  1708,  John 
Carwardine,  in  consideration  of  his  intended  marriage  with  Mag- 
dalena  Williams,  and  to  the  intent  that  a  competent  jointure 
might  be  provided  for  her,  and  to  the  ititent  that  the  lands  and 
tenements  tlierein  mentioned  might  remain  to  the  uses  after  men- 
tioned, conveyed  ♦certain  premises  therein  men-  p  ^^q  -i 
tioned  to  trustees  and  their  heirs  to  the  use  of  the    ^  J 

said  John  Carwardine  for  life,  remainder  to  the  said  Magdalena 
Williams,  his  intended  wife,  (except  in  such  cases  as  should  be 
thereafter  excepted,)  for  her  jointure,  remainder  to  the  heirs  of 
the  body  of  the  said  John  Carwardine,  begotten  on  his  said  in- 
tended  wife,  remainder  to  the  said  John  Carwardine  and  his  heirs. 
Then  came  the  following  proviso :  "  And  the  special  trust  and 
confidence  in  the  said  trustees  and  their  heirs  is  hereby  declared 
to  be,  that  if  the  said  John  Carwardine  should  happen  to  die,  and 
leave  such  issue  as  aforesaid  behind  him,  he,  the  said  John  Car- 
wardine, not  making  otherwise  a  provision  for  such  child  or 
children  in  his  lifetime,  then  and  in  such  case  the  said  trustees 
shall  stand  seised  of  one  moiety  of  the  said  premises  from  and 
inunediately  aOer  the  decease  of  the  said  John  Carwardine  to  the 
use  of  such  child  or  children  as  aforesaid,  and  be  empowered  out 
of  the  rents,  issues,  and  profits  of  the  said  money,  to  raise  such 
provision  for  such  child  or  children  as  the  said  trustees  and  their 
heirs  shall  think  fit" 
John  Carwardine  and  Magdalena  his  wife,  after  their  marriage, 

C'  ined  in  le V3dng  a  fine ;  and  he  by  will  devised  all  his  estate  firom 
8  eldest  son,  the  plaixUiflT,  who  was  totally  disinherited. 
Vol.  L  5 
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The  plaintifi^  as  beir  at  law,  brought  the  present  biO,  First,  to 

7  the  validity  of  the  will  Seconfiy,  to  set  aside  a  surrender 
copyhold  as  not  being  pursuant  to  the  custom.  And,  thirdly, 
to  establish  and  have  the  benefit  of  the  settlemeot  on  his  father's 
marriage. 

The  cause  coming  on  to  be  heard  on  the  14th  of  July,  1756,  an 
issue  was  directed,  which  was  found  in  favour  of  the  will:  upon 
the  second  point  the  bill  was  dismissed,  it  being  triable  at  law. 
It  now  came  on  upon  the  equity  reserved, 
r  *9Q  1  *The  Attorney-General  and  Comyn  for  the 
L       ^      J    plaintiff; 

The  estate,  in  the  trustees. under  the  proviso,  remained  un- 
touched by  the  fine,  which  cannot  bar  executory  devises  and 
springing  uses ;  for  they  being  collateral  to  the  otHer  estates  and 
remamders,  immediately  carved  out  and  independent  thereof, 
could  only  be  affected  by  any  deed  which  respects  them. 

The  exception  being  mtroduced  between  the  estate  for  life  to 
the  wife,  and  the  remainders  to  the  heirs  of  the  body  of  the  hus- 
band by  the  wife,  it  was  antecedent  to  the  estate  tail,  and  the  fine 
could  not  reach  it. 

Hetley,  98.  A  difference  is  laid  down  between  a  collateral  use 
that  does  not  depend  on  other  estates  and  an  estate  limited  by 
way  of  remainder.  In  the  case  of  springing  uses,  as  this  is,  and 
of  executory  devises,  the  whole  fee  given  before  need  not  be  dis- 
turbed, but  the  estate  before  given  opens  to  receive  and  let  in  the 
use  upon  the  contingency  happening :  it  is  like  the  adding  a  link 
to  a  chain ;  the  same  link  remains  as  before,  and  so  here  it  lets  in 
the  estate,  but  does  not  operate  to  take  away  any  of  the  estate 
before  given. 

This  l)eing  so,  the  next  question  is,  who  is  the  person  intended 
to  take  by  this  proviso  T    And  then  what  shall  he  take  ? 

The  ground  of  this  provision  was  in  favour  of  an  eldest  son, 
and  him  only.  In  the  limitation  of  the  estate  the  words  are, 
*' heirs  of  the  body,''  under  which  the  first  son  would  take  the 
whole.  Now  in  the  proviso  the  words  are,  **  such  issue  as  afore- 
said," which  can  relate  only  to  heirs  of  the  body.  And  thoush 
the  words  child  and  children  are  afterwards  mentioned  in  the 
proviso,  yet  they  must  and  can  only  refer  to  such  issue  as  afore- 
said, viz.  heirs  of  the  body. 

As  to  what  estate  such  eldest  son  would  take,  it  must  be  a  fee 
r  «3Q  n  simple  in  one  moiety,  for  the  trust  and  confidence 
■-  ^    *being  to  the  trustees  and  their  heirs,  the  estate 

must  be  co-extensive  vnth  the  trust. 

Sewell  and  Wilbraham  for  the  defendants. 

The  first  question  is,  whether  under  this  settlement,  which  was 
a  conveyance  of  the  legal  estate,  this  provision  was  in  the  power 
of  the  father,  and  any  thing  is  left  untouched  by  the  fine  7    And 
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this  will  depend  upon  the  question,  whether  this  is  to  be  con- 
sidered as  a  contingent  remainder,  oi'  as  a  springing  use  7  For 
if  it  was  the  first,  it  is  clearly  barred  by  the  fine.  Archer's  case, 
1  Co.  M. 

The  origin  of  springing  uses  is  not  to  be  traced*  The  maxim 
of  law  being  that  a  fee  cannot  be  limited  upon  a  fee.  Springing 
uses  arose  in  order  to  give  persons  a  power  to  provide  for  all  the 
exigencies  of  their  families ;  and  therefore  the  court  permitted 
them  to  arise  within  a  reasonable  compass  of  time  (as  in  the  com- 
pass of  a  Kfe,  and  during  the  infancy  of  the  first  taker.  Lloyd 
V.  Carey,  Prec.  Can.  72.).  And  a  springing  use  is  in  a  deed  what 
an  executory  devise  is  in  a  will ;  and  the  same  rules  are  applica- 
ble to  both. 

Now  a  springing  use  always  displaces  the  former  estate,  where 
the  whole  fee  has  been  departed  with.  Davis  v.  Speed,  2  SalL 
675.  A  feoffment  to  the  use  of  A  and  his  heirs,  to  commence 
four  years  from  thence,  was  good  as  a  springing  use ;  so  after 
the  death  without  issue,  if  he  died  without  issue  within  twenty 
years.  This  is  good  by  way  of  springing  use:  but  the  reason  of 
this  is,  because  what  is  left  undisposed  of  is  in  the  feoifer  in  the 
mean  time,  and  just  in  the  same  state  as  before  the  conveyance. 
And  this  is  a  certam  rule,  that  it  can  never  take  effect  by  way  of 
springing  use  or  executory  devise,  when  it  can  possibly  take 
efiect  by  way  of  remainder.  '  Purefoy  v.  Rogers,  2  Saund.  880. 

This  kingdom  was  for  a  long  time  extremely  j.  ^g.  - 
fondof  ^perpetuities;  but,  when  once  broke  through,    ^  J 

they  became  as  odious  as  they  were  before  popular.  Indeed, 
where  the  whole  fee  is  disposed  of,  you  may  make  a  new  dispo- 
sition thereof,  to  arise  within  a  reasonable  compass  of  time.  But 
there  must  be  always  a  particular  estate  to  support  a  remainder. 
For  the  law  always  took  care  that  there  should  be  a  tenant  to  the 
freehold,  liable  to  the  actions  of  all  persons  who  claimed  any 
right  Now,  wherever  there  is  such  a  particular  estate,  any 
limitation  afterwards  must  be  construed  a  remainder.  And  in 
this  case  it  must  be  considered  as  if  a  limitation  to  such  issue  had 
been  placed  in  the  parenthesis  where  the  exception  is  to  the  wife's 
estate.  And  then,  where  the  limitation  is  in  the  middle  of  the 
disposition  of  the  fee,  as  in  the  present  case,  it  must  always  be 
construed  a  remainder. 

And  further,  in  a  springing  use  the  whole  estate  that  is  to  be 
displac^  vests.  Now,  in  tl^  present  case,  the  mother  took  an 
estate  for  life  only  in  one  moiety.  As  to  the  other,  it  was  con- 
tingent, whether  it  could  vest  or  not,  and  depended  on  the  father's 
dyinff  in  the  lifetime  of  the  mother,  and  leaving  such  issue  unpro- 
vided for;  and  was  a  contingent  remainder,  and  barred  by  the 
fine.  As  the  father  had  a  power  to  bar  the  heirs  of  his  body,  he 
might  certainly  bar  the  lesser  provision.  It  was  an  estate  wnolly 
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in  the  power  of  the  husband :  the  first  taker  was  eertainly  con- 
tingenC  and  destroyed  before  it  caoie  in  ewe. 

But  in  all  events  this  was  not  a  provision  for  one  child  abso- 
lutely^  but  ail  the  issue  of  the  marnage  unprovided  for,  and  could 
be  a  provision  for  no  longer  than  the  mother's  lifi^  subject  to  the 
discretion  of  the  trustees. 

The  Loan  Ksefem, — ^This  is  a  question  arising  upon  a  deed 
which  is  very  imperfectly  and  inaccurately  penned.  It  is  a  ques- 
tion of  law  arising  upon  a  l^al  conveyance ;  a  settlement  exe- 
r  ^32  1  '^^^'^^  ^^  '^^  ^^  aiticlesy  or  by  way  of  trust 
'  J    executonr.    I  shall  consider  it  in  two  li^ts :  first, 

what  was  the  intent  of  the  parties  to  the  deed:  and  secondly, 
what  is  the  legal  operation  of  this  indenture :  and,  as  a  conse- 
quence of  that,  whether  the  plaintifi^  the  heir  at  law,  can  take 
tne  whole  estate  during  the  wife's  life,  or  whether  he  can  take  it 
jointly  with  his  brothers  and  sisters,  if  any  such  are  living. 

As  to  the  intent  of  this  deed,  that  is  more  apparent  than  the 
operation  of  it  I  think  nothing  can  be  plainer  than  that,  upon 
the  marriage*  this  settlement  was  made  with  the  sole  view  of  se- 
curing a  jointure  to  the  wife;  and  subject  to  that  jointure  no  con- 
sideration was  had  of  the  children  as  asaiost  the  husband,  but 
only  as  against  the  jointure;  and  therefore  it  is  clear  that  the 
settlor  intended  to  have  the  estate  in  his  own  power  subject  to  the 
jointure  which  he  was  to  give  his  wife.  Besides,  the  deed  recites, 
**  that  John  Carwardine,  in  consideratien  of  bis  marriage  with 
Ma^dalena  Williams,  and  to  the  intent  that  a  competent  jointure 
might  be  provided  for  her,  and  to  the  intent  that  the  lands  and 
tenements  might  remain  to  the  uses  after  mentioned,"  &c. 

Though  the  intent  is  clear,  the  legal  operation  must  contrpl 
any  thing  that  appeared  to  be  the  intent  of  the  parties.  The  claim 
of  the  plaintiff  against  the  act  of  the  father  arises  from  the  ante- 
rior provision  wnich  is  made  for  the  children.  The  exception 
was  intended  to  abridge  what  the  wife  had.  It  was  not  to  give 
a 'moiety  to  her,  but  only  to  take  out  of  her  jointure  a  moiety 
su^ect  to  the  limitation  and  discretion  of  the  trustees. 

The  diflferent  considerations  that  have  been  made  upon  it  am 
these.  It  has  been  strongly  insisted  upon  by  Mr.  Attorney-Gene- 
ral, that  the  court  is  not  to  extend  the  claim  of  the  son,  as  the 
limitation  is  to  be  upon  the  event  of  the  wife's  surviving  the  hus- 
r  ^33  1  ^^^^  ^^^  there  being  *issue  male,  be  says  the 
•*  eldest  son  is  meant,  though  the  words,  such  child 
or  children,  are  used,  that  they  are  synonymous  to  eldest  son, 
because  the  relative  '<  such"  brings  it  back  to  the  eldest  son  be- 
fore described  by  heirs  male. 

I  am  of  opinion,  however,  that  that  cannot  be  the  construction ; 
because  here  one  moiety  is  limited  to  the  trustees.  For  what?-r^ 
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for  the  fnaintenance,  livelihood,  and, provision  of  the  heirs  of  that 
marriage.  The  woman  might  marry  again,  carry  away  the  whole 
estate,  and  his  children  have  nothing  to  live  upon :  and  therefore 
heirs  male  of  the  body,  secundum  sutjectam  materienif  must  be 
all  that  claim  as  heir.  Not  only  the  first  son,  but  every  other 
son;  and,  if  no  son,  there  is  a  remainder  to  daughters,  and  the 

S^wer  of  redemption  is  co-extensive  with  that  construction, 
ow  is  it  to  be  redeemed  1 — Bv  making  a  provision  for  the  chil- 
dren generally.  The  issue  of  the  marris^e  is  not  taken  notice  of 
as  intended  to  be  provided  for  by  this  deed.  He  has  a  power  of 
barring  every  interest  under  the  settlement  except  the  wife^s ; 
under  that  limitation  he  h^s  introduced  a  contingent  provision  for 
the  children ;  then  he  makes  a  proviso  to  set  that  loose  again. 
How  is  that  to  be  done  ?  By  his  providing  for  his  children  in  his 
life-time.  He  has  an  estate  tail,  which,  by  a  fine,  he  might  con- 
vert into  a  fee.  He  says,  I  will  have  a  power  to  charge  and  to 
redeem  the  land:  I  will  have  a  power  to  convert  the  land  into 
money,  and  make  a  provision  for  the  children  in  a  more  commo- 
dious manner. 

This  beinff  the  meaning  of  the  deed,  the  next  question  is,  what 
has  he  done  i  and  that  will  depend  upon  the  legal  operation  of  the 
deed.  The  counsel  on  both  sides  agree  that  it  must  be  considered 
either  as  a  springing  use  or  a  contingent  remainder ;  and  whether 
it  be  a  ^springing  use  or  a  contingent  remainder,  ^  ^q  .  ^ 
the  consequence  is  also  admitted  if  that  is  once    ^  ^ 

known. 

For  my  own  part,  I  do  not  know  by  what  rule  of  law  it  is  that 
I  can  construe  mis  to  be  a  springing  use.  The  notion  of  a  spring- 
ing use  was  introduced,  as  Mn  Wilbraham  observed,  just  as 
executory  devises  were,  to  answer  the  exigencies  of  men,  and  to 

S've  them  a  power  pretty  much  of  the  same  nature  as  that  which 
e  law  disallowed,  in  order  that,  after  a  departure  with  the  whole 
fee,  a  new  limitation  of  the  fee  might  take  place  upon  a  contin- 
gency to  arise  within  a  reasonable  compass  of  time,  and  not 
within  the  danger  of  a  perpetuity;  not  that  a  fee  could  be  limited 
upon  a  fee,  but,  upon  a  contingency  happening,  the  former  uses 
were  to  give  wav. 

I  do  not  myself  recollect  any  case  where  a  springing  use  was 
ever  introduced  in  the  middle  of  a  limitation,  but  it  always  comes 
in  afterwards,  and  determines  the  first  gift  in  fee,  whether  that 
gift  be  made  of  a  fee  to  one  person,  or  composed  of  a  particular 
estate  and  remainders,  and,  whenever  it  happens  to  arise,  it  dis- 
places the  first  gift,  and  changes  the  uses  in  favour  of  other  per- 
sons. 

In  the  next  place,  it  is  a  certain  principle  of  law,  that,  wher- 
ever such  a  construction  can  be  put  upon  a  limitation,  as  that  it 
may  take  efiect  by  way  of  remainder,  it  shall  never  take  place 
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as  a  Springing  use,  or  executory  devise.  That  rule  is  established, 
and  I  do  not  know  any  instance  in  which  it  has  been  deviated 
from(a). 

r  #35  1  *Now  the  question  will  be,  whether,  upon  this 
^  i     awkward  deed,  I  can  make  sueh  a  construction  as 

that  this  limitation  may  operate  as  a  contingent  remainder.  I 
think,  upon  the  whole,  it  must  operate  as  a  contingent  remainder. 
There  would  be  no  difficulty  in  doine  this.  I  limit  such  an  estate 
to  trustees,  &c.  to  the  use  of  myself  tor  life;  remainder,  as  to  one 
moiety,  to  my  wife  for  life ;  remainder,  as  to  the  other  moiety,  to 
the  use  of  my  children  during  the  wife's  life,  in  case  they^  are 
unprovided  for ;  remainder,  as  to  this  moiety,  to  the  wife  for 
life ;  remainder  to  the  heirs  of  my  body ;  remainder  to  myself  in 
fee.  That  is  a  natural  limitation,  and  is  liable  to  no  objection  in 
point  of  law.  It  is,  at  all  events,  a  limitation  of  a  moiety,  and  of 
the  other  moiety  a  contingent  use  to  the  children. 

If  the  present  case  were  to  be  considered  as  an  estate  executed, 
I  do  not  see  how  it  would  differ  from  the  case  which  I  have  put 
I  limit  the  whole  to  my  wife,  except  in  such  a  case,  which  is,  the 
having  children  unprovided  for  at  the  death  of  the  husband,  and 
she  surviving.  In  that  case  he  says,  one  moiety  is  to  goto  the  use 
of  my  children.  What  children  t  Those  which  I  have  stipulated 
r  *SS  1  ^  ^^^^^  ^^  redeem  a^inst,  upon  providing  for  them 
*-  -I    *in  my  lifetime.    All  the  children  of  the  marriage 

must  be  meant. 

Then  is  it  an  estate  executed,  or  a  trust  7  I  think  this  is  a  limit* 
ation  that  is  executed ;  I  cannot  take  it  to  be  a  trudt,  or  that  any 
part  of  it  is  remaining  in  the  trustees.  I  do  not  know  any  instance 
wheire,  upon  a  legal  conveyance,  the  court  has  taken  the  liberty 
of  making  it  a  trust  upon  collecting  the  intent  of  the  testator  or 
donor.  I  do  not  know  any  case  where  equity  has  considered  an 
estate  as  not  executed  at  the  same  time  that  law  has  considered 
it  as  executed. 

Here,  in  this  case,  there  is  no  use  upon  a  use ;  it  is  to  the  trustees 
upon  the  trusts,  &c.  Thus,  when  the  event  here  pointed  out, 
upon  which  the  moiety  left  to  the  children  has  happened,  that  the 

(a)  **  If  ever  there  existed  a  rale  which  has  uDiforaily  prevuled  without  any  ex- 
ception, it  is  that  which  u  laid  down  by  Lord  Hale  in  Parefoy  ▼.  Rogers."  Per 
Lord  Kenyon,  S  T.  R«  766,  ei  vid.  Ives  v.  Legge,  Fearne  Ex,  Dev,  877.  We^ 
thy  T.  BosTiUe,  Rep.  K.  B.  Temp.  Haidw.  358.  Doe  ▼.  Hohnes,  8  Wila.  887,  841. 
8  BL  Rep.  777.  GoodtiUe  ▼.  Billington,  Dong.  768.  Doe  ▼.  Morgan,  8  T.  R.  768. 
Li  Hopkins  T.  Hopkins,  For.  44.  Lord  Talbot  decided  in  support  of  the  intent  that 
a  limitation,  which,  in  one  erent,  would  have  operated  as  a  remainder,  but  which 
event  did  not  happen,  riionld  operate  as  an  executory  dsfise,  and  that  determination 
has  since  been  followed  in  Brownswoid  ▼.  Edwards,  8  Yes.  849.  Doe  t.  Fona^* 
reau,  Doug.  487.  But  where  a  preceding  freehold  has  once  Tested,  no  subsequent 
accident  will  make  a  contingent  remainder  enure  as  an  executory  derise.  Rerve  ▼. 
Long,  8  Haund.  880,  per  Lord  Mansfield  in  Doe  t.  Fonnereau,  Feame's  £r.  Dev. 
686. 
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truirtees  should  stand  seised  of  the  premises  immediately  after  the 
decease  of  John  Carwardine,  to  die  use  of  such  child  or  children, 
and  to  raise  maintenance,  &c.  I  have  a  notion  that  it  has  been 
determined  in  this  court,  that  where  it  is  declared  that  the  trustees 
should  stand  seised,  and  receive  the  rents  and  profits  to  the  use 
of  such  a  one,  that  the  estate  should  be  considered  as  executed(a). 
Here  they  *are  to  be  seised  to  the  use  of  the  chil-  ^  ^«^  - 
dren,  and  to  receive  the  profits  for  the  benefit  of    ^  J 

the  children  as  they  shall  think  proper. 

I  must  therefore  pursue  the  known  operation  of  these  words 
in  the  construction  of  this  deed.  I  think  that  it  is  a  contingent 
remainder.  The  consequence  of  which  is,  that  by  the  fine  levied 
by  the  husband,  in  the  event  that  has  happened,  that  remainder 
is  become  extinct,  and  it  passes  to  the  younger  son  by  the  will. 

Bill  dismissed  without  costs. 


♦Stephenson  v.  Heathcote.         [   *8S  ] 

Ei  i  coturat 
(Reg.  Lib.  s.  1767.  IbL  1S4.) 

ri768.  7th  &  SUi  Feb.  8.  C.  Amb.  M88.  SeweU,  M88.] 

DeviM  of  i«ftl  eftata  to  teit«tor's  wife,  her  hein  and  Miigna,  in  trust,  by  nle  of  lo 
■rach  tad  rach  port  of  the  preouMf  m  should  be  neoeeraryt  to  advance  and  raiao 
•o  nracb  money  as  would  fully  pay  off  and  aatiaiy  all  his  just  debts  and  funeral 
expenses,  and  all  the  residue  to  her  for  life,  remainder  to  testator's  hein  on  her 

(a)  l*his  probably  alludes  to  what  is  laid  down  in  1  £q.  Ab.  8S8.  The  distino- 
tion  is,  that  where  the  limitation  is  to  trustees  and  their  heirs,  in  trust,  to  reociTe 
the  rents  and  profits,  and  pay  them  over  to  A,  the  uw  b  not  executed  in  A  by  the 
statute :  but  where  Uie  limitation  is  to  trustees  and  their  heirs,  in  trust,  to  permit 
and  sufier  A  to  leoeive  the  rents  and  profits,  there  the  uw  is  executed  in  A.  Simp- 
son ▼.  Turner,  1  £q.  Alh  884.  Broughton  v.  Langley,  %  Salk.  679.  Jones  t.  Lord 
Say  and  8ele,  8  Yin.  Ab.  262,  et  vid,  Seijeant  William's  note  to  Jefferson  ▼.  More- 
ton,  2  Saund.  11,  and  the  cases  cited  there.  In  Doe  ▼.  Biggs,  2  Taunt.  109. 
MAvsf  iXLs,  C.  J.  obsenred,  <*  It  is  miraculous  how  this  distinction  has  been  estab- 
Hsbed ;  for  good  wnse  requires  Aat,  in  both  cases,  it  should  equally  be  a  trust,  and 
that  the  estate  should  be  executed  in  the  trustee."  It  was  however  recognised  and 
acted  upon  in  that  case,  and  has  been  in  wveral  others.  Bailey  ▼.  Ekins,  7  Yes.  322. 
Wagstaff  ▼.  Smith,  9  Yes.  624,  625.  Brydgee  ▼.  Wootton,  1  Yes.  dt  Be.  137.  But 
where  there  is  something  to  be  done  by  the  trustees  which  makes  it  necessary  for 
them  to  have  the  legal  estate,  such  as  the  payment  of  the  debts  of  the  testator,  of 
rates  and  taxes,  of  repairs,  or  the  like,  the  legal  estate  is  vested  in  them,  and  the 
grantee  or  devisee  has  only  a  trust  eitate.  Gibson  ▼.  Rogers,  Amb.  93.  Bagshaw  ▼. 
Spencer,  1  Yes.  143.  2  Atk.246.  Roberts  ▼.  Bixwell,  2  Yes.  646.  Wright  ▼.  Pear- 
son, ^ss^.  Shapland  ▼.  Smith,  1  Bto.  C.  C.  75.  SiWester  ▼.  Wilson,  2  T.  R.  444. 
Kenrick  v.  Beauclerk,  3  Bos.  &  Pull.  176.  Gregory  ▼.  HenderMU,  4  Taunt  772. 
Or,  where  the  intention  of  the  testator  is  collected  by  a  provision  made  in  order  to 
secnn  femea  covert  a  separate  allowance,  free  from  die  control  of  the  husbands,  to 
efiectoate  which  it  is  necessary  that  the  trustee  -should  take  an  estate  with  the  use 
executed,  which  is  observed  by  Mansfield,  C.  J.  2  Taunt  1 1 1,  to  have  been  the  true 
ground  of  the  decision  in  Jones  v.  Lord  Say  and  Sale,  tt  vid.  Nevil  v.  Saunders, 
2Yeni.416.    Harton  v»  Hartom  9  T.  B.  668. 
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bodj  begotten.  Terteftor  gave  to  hk  imelo  hk  tobooeo4M»»  and  the  neidiie  of 
lus  penonal  ertete  whmtaotitm  to  his  wile  for  ever,  mod  appomted  her  exeeqlriz : 
held  the  peieonal  eetate  not  ezoaented  from  the  pajment  <^debti. 

Parol  eridenoe  of  testator's  intentUni  to  give  his  penonal  estate  exempt  from  debta» 
rejected. 

Pivol  eridenoe  is  only  admitted  to  oopport  legal  rights  againrt  an  eifiiitable  elaim. 

Court  not  to  inqnire  into  the  amonnt  of  the  penonal  estate^  whether  soflieient  or 
not  to  psy  testator's  debtSk 

JOHN  HARPUR,  by  his  wiU,  bearing  date  the  25th  of  April, 
175S,  mve  all  his  lands,  &c.  (except  in  Alvastoo,  in  the  county 
of  Derby,)  to  his  wife,  her  heirs  and  assigns,  in  trust,  by  sale  of 
so  much  and  sudi  part  of  the  premises,  as  should  be  necessary, 
to  advance  and  raise  so  much  money  as  would  fully  pay  off  and 
satisfy  all  his  just  debts  and  funeral  expenses,  and  all  the  residue 
of  the  premises  he  gave  to  his  said  wife  for  life,  remainder  to  his 
heirs  on  her  body  begotten,  with  divers  remainders  over. 

The  testator  gave  his  lands  in  Alvaston  to  his  heirs  on  the  body 
of  his  said  wife,  with  remainder  to  the  defendant,  his  sister,  in 
fee.  The  testator  also  gave  to  his  uncle,  Francis  Meynell,  his 
tobacco-box:  and  lastly,  all  the  residue  of  his  personal  estate, 
whatsoever  he  gave  and  bequeathed  to  his  wife  torever,  and  he 
appointed  her  executrix. 

The  testator  left  a  personal  estate  of  the  value  of  7002^  and 
was  indebted  upon  mortgage  about  1500^,  besides  other  debts. 

The  bill  in  the  first  cause  was  brought  by  the  widow,  to  have 
the  testator's  debts  paid  and  discharg^  out  of  the  real  estate,  and 
to  have  the  personal  estate  exonerated,  and  that  the  defendants 
miffht  pay  a  proportionable  share  of  the  mortgage.  The  cross 
bilfwas  to  carry  the  trusts  of  the  will  into  execution  for  an 
account  of  what  was  due  on  the  mortgi^s,  and  that,  if  the  per- 
r  *sg  1  ^^^^  estate  ^were  not  sufficient,  a  competent  part 
>-  ^    of  the  real  estate  might  be  sold. 

Parol  evidence  was  ofl^red  to  be  read  on  the  part  of  the  execu- 
trix, to  shew  the  intention  of  the  testator  to  give  his  personal 
estate  exempt  from  debts;  and  Lady  Gainsboroudi  v.  Lord 
Gainsborougn,  2  Vem.  252,  and  Lady  Granville  v.  Duchess  of 
Beauford,  ib.  648,  were  cited. 

The  Lord  Keeper. — ^I  have  a  very  ereat  disinclination  to  ad- 
mitting parol  evidence  to  explain  a  wilT.  At  common  law  it  is  a 
rule  that  no  parol  evidence  can  be  given  of  a  man's  intent,  who 
has  put  it  into  writing,  except  to  explain  a  latent  ambiguity. 
Lord  Cheney's  case,  5  Co.  68 ;  Counden  v.  Clark,  Hob.  32 ;  Jones 
V.  Newman;  Black.  Rep.  60;  Dowset  v.  Sweet;  Amb.  176; 
Lowfield  v.  Stoneham,  2  Str.  1261  (c). 

(c)  "  From  whtterer  caase  the  ambiguity  proceeds,  whether  from  a  misdescrip- 
tion  of  the  eatate,  or  from  a  misdescriptioii  of  the  perwrif  if  there  be  a  latent  ambi- 
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*Tbe  case  of  Lord  and  Lady  Gainsborough  has  ^  ^ ... 
been  cited  as  a  decree  founded  on  parol  evidence.  '-  40  J 
If  I  could  satisfy  myself  upon  what  grounds  that  decree  was 
founded,  I  should  think  myself  bound  by  it ;  but  it  seems,  by  the 
petition  of  appeal,  to  have  been  founded  in  fraud  in  the  drawer 
of  the  will,  who  designedly  omitted  to  framp  the  will  according 
to  the  instructions  which  he  had  received. 

In  the  case  of  resulting  trusts  for  the  benefit  of  the  next  of  kin, 
it  is  not  to  be  questioned  but  that  executors  may  make  use  of 
parol  evidence  to  rebut  their  equity  (a).  *But  the  ^  ^^ .  ^  ^ 
present  case  does  not  turn  upon  the  point  of  rebut-    '•  J 

ting  equities.  The  executrix  brings  her  bill  to  be  reimbursed 
what  she  has  paid  in  the  course  of  law :  and  the  evidence  offered 
is  to  shew  what  was  given  to  the  executrix  by  the  will  in  writing. 
If  parol  evidence  were  admitted  in  the  present  case  it  might  be 
admitted  in  every  one. 

Hut,  without  considering  it  as  the  bill  of  the  executrix,  I  rely 
on  this,  that  in  all  the  cases  in  which  parol  evidence  has  been 
admitted,  it  has  been  for  the  purpose  of  supporting  legal  rights 
against  an  equitable  claim.  If  the  heir  had  brought  the  bill,  I 
tmnk  it  would  have  made  no  difierence.  The  executor  has  no 
right  to  the  personal  estate  until  the  debts,  are  paid,  nor  can  he 
call  upon  the  heir  to  pay  them.  The  specialty  crecUtors  indeed 
may  proceed  either  against  the  heir  or  the  executpr ;  but,  as  the 
personal  estate  has  been  augmented  by  the  debts  contracted,  so  is 

gnity,  the  parol  evidence  is  ailmiBsible/*  per  Mansfield,  C.  J.  3  Taun.  133.  As  to 
admitting  it  to  aacertain  the  peraon  of  a  devisee,  vid,  Cheney's  case,  6  Co.  68. 
Altham's  case,  8  Co.  156.  Harris  t.  Bishop  of  liihcoln,  3  P.  W.  136.  Beamnont  v. 
Fell,  ib.  140.  Baylia  v.  the  Attorney-General,  2  Atk.  230.  Ulrich  ▼.  Litchfield,  ib. 
378.  Castledon  v.  Turner,  3  Atk.  258.  Goodinge  v.  Goodinge,  1  Yes.  231.  Hamp- 
shire v.'Pearce,  2  Yes.  21G.  Jones  v.  Newman,  Bl.  Rep.  60.  Bowset  ▼.  Sweet, 
Amb.  175.  Bnidwin  v.  Harpnr,  ib.  374.  Hnssey  v.  Berkley,  poat,  Yol.  H.  Garth  v. 
Meyrick,  1  Bro.  C.  C.  81.  Panons  v.  Parsons,  1  Yes.  jun.  266.  Abbot  v.  Massie, 
3  Yes.  148.  Thomas  v.  Thomas,  6  T.  R.  671.  Pnce  v.  Page,  4  Yes.  480.  Doe  ▼. 
Danvers,  3  East  .303.  Smith  v.  Coney,  6  Yes.  42.  As  to  admitting  parol  evidence 
to  ascertain  the  aubject  matter  of  the  devise,  vid,  Pendleston  v.  Grant,  2  Yem.  517. 
Hodgson  V.  Hodgson,  ib.  503.  Fonnerean  v.  Poyntz,  1  Bro.  C.  C.  472.  Baugh  v. 
Read,  1  Yes.  jun.  259.  Selwood  v.  Mildmay,  3  Yes.  306.  Dobeon  v.  Waterman, 
cit  ib.  Whitbread  v.  May,  2  Bos.  dc  Pnl.  593.  Doe  v.  Brown,  4  East  441.  Doe  v. 
Ozendon,  3  Saund.  147.  Goodtitle  v.  Southern,  1  Manle  dc  Selw.  299.  Doe  v. 
Greening,  3  M.  dc  8.  171. 

(a)  It  is  now  fully  settled  (though  some  judges  have  expressed  considereble  disap- 
probation of  the  doctrine),  that  external  evidence,  and  all  parol  declarations,  whether 
made  before,  or  at,  or  after  the  malung  the  will,  are  admissible  in  favour  of  an  execu- 
tor, to  whom  a  legacy  is  given,  to  rebut  the  resulting  equity  for  the  next  of  kin,  Lit- 
tlebury  v.  Buckley,  2  Yem.  677.  Batchelor  v.  Searl,  ib.  736.  Petit  v.  Smith,  1  P.* 
W.  7.  Rawlins  t.  Powell,  1  P.  W.  197.  Lady  Granville  v.  Duchess  of  Beaufort,  ib. 
114.  Rachfield  v.  Careless,  2  P.  W.  158.  May  v.  Lewin,cit  ib.  Neron  v.  Newton, 
cit  ib.  Duke  of  Rutland  v.  Duchess  of  Rutland,  ib.  210.  Blinkhom  v.  Feast, 
2  Yes  27.  Lake  v.  Lake,  I  Wila.  313.  Nourae  v.  Finch,  2  Yes.  jun.  465.  Thorn- 
ton V.  Lacey,  ib.  149.  Trimmer  v.  Bayne,  7  Yes.  518.  Walton  v.  Walton,  14  Yes. 
318.  Langham  v.  Sandford,  17  Yes.  435,  affirmed  on  appeal,  14  Nov.  1816. 
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it  at  all  events  the  primary  fund.  The  coming  here  to  throw  the 
debts  upon  the  personal  estate  is  a  kind  of  legal  right,  not  a  par- 
ticular special  equity.  If  parol  evidence  were  to  be  admitted 
here,  it  would  be  pregnant  with  great  mischiefs  and  inconveniences ; 
and  I  think  the  courts  should  not  go  a  single  step  further  than  the 
cases  have  already  gone  (a). 

r  *42  1  *Upon  the  merits  three  questions  were  made; 
1-  -I    but  the  first,  which  was  whether  the  residue  of  the 

personal  estate  was  to  be  exempted  from  the  payment  of  debts? 
was  principally  contested. 

The  Attorney-General,  the  Solicitor-General,  Wilbraham,  and 
Hoskins,  for  the  executrix. 

As  between  the  executrix  and  the  heir-at-law  the  personal  estate 
is  the  principal  fund  for  the  payment  of  debts.  The  old  cases 
required  an  express  declaration  to  exonerate  the  personal  estate. 
Fereyes  v.  Robinson.  Bunb.  301.  But  courts  of  equity  have 
deviated  from  that  general  rule,  where  the  intent  of  the  testator 
has  been  clearly  expressed,  that  the  personal  estate  should  be  ex- 
empted from  its  natural  burthen.  Bamfield  v.  Windham,  Prec. 
Can.  101.  Wainwright  v.  Bendlowes,  2  Vern.  718.  Stapleton 
v.  Coleville,  For.  202.  In  the  present  case  the  intention  is  very 
clearly  expressed :  it  is  not  a  charge  for  the  payment  of  debts,  as 
there  was  in  Stapleton  v.  Coleville ;  but  the  words  "  fully  to  sell" 
are  tantamount  to  an  express  direction  to  sell  The  devise  of  the 
residue  is  very  material :  it  is  to  the  wife,  not  in  the  character  of 
executrix,  but  as  residuary  legatee.  The  giving  the  specific 
legacy  to  the  uncle  shews  that  the  residue  intended  is  the  residue 
subject  to  that  deduction  only,  and  affording  an  inference  that  the 
personal  estate  was  to  go  subject  to  no  other  charge.  The  great 
amount  of  his  debts  compared  with  his  personal  estate,  is  another 
strong  circumstance  by  which  we  may  infer  the  testator's  inten- 
tion :  in  making  this  devise,  he  intended  a  benefit  to  his  wife, 
r  *43  1  ^^^^^  ^^^^  ^  necessarily  ^defeated,  unless  the 
^  ^    personal  estate  is  exonerated.    This  was  laid  great 

stress  upon  by  Lord  Talbot  in  Stapleton  v.  Coleville :  his  words 
are,  "  what  the  quantum  of  the  debts  or  the  amount  of  the  per- 
sonal estate  was  at  the  testator's  death  does  not  appear;  if  it  did, 
it  would  give  great  light  into  this  matter." 

Perrott,  De  Grey,  and  Hewitt,  Serjt.  for  the  defendant  con- 
tended, that  there  was  not  sufficient  evidence  of  an  intention  to 

(a)  Parol  evidence  cannot  be  admitted  to  raiae,  bnt  only  to  rebut  an  equity,  Fre- 
mantle  ▼.  Bankea,  6  Yea.  79.  Monck  ▼.  Lord  Monck,  1  Ba.  &  Be.  298.  But  it 
may  be  adduced  l^  the  next  of  kin  in  opposition  to  the  rebutting  evidence  of  the 
executor,  and  in  support  of  the  original  presumptive  equity.  Rachfield  v.  Careleas, 
8  P.  W.  158.  Langham  v.  Sanford,  17  Yes.  436,  and  judgment  of  the  Loid  Chan- 
cellor on  the  appeal  not  yet  reported,  4c  vid.  S  Roberta  on  Wills,  42. 
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exonerate,  and  cited  French  v.  Chichester,  2  Vern.  569 ;  Cutler 
V.  Coxeter,  2  Vem.  301 ;  Lucy  v.  Bromley,  Fitz.  41 :  Hazlewood 
V.  Pope,  3  P.  W.  822;  Cayle  v.  Crofts,  4  Vin.  Ab.  468;  and 
Bromhall  v.  Wilbraham,  For.  274. 

The  Lord  ^^eeper. — Upon  this  ^ill  three  questions  have 
arisen,  the  first  of  which  is  upon  the  claim  of  the  personal  estate, 
made  by  the  widow,  exonerated  from  the  payment  of  debts  and 
funeral  expenses. 

The  ruling  principle  in  the  construction  of  wills  is,  that  the 
court  is  bound  to  find  out  the  intention  of  the  testator,  if  it  be 

e>8sible  so  to  do,  however  inartificially  the  will  may  be  expressed, 
ut  this  intention  must  be  discovered  from  the  words  of  the  will 
itself,  and  not  from  extrinsic  circumstances :  and  the  court  must 
proceed  upon  known  principles  and  established  rules,  not  on 
loose  conjectural  interpretations,  or  by  considering  what  a  man 
may  be  imagined  to  do  in  the  testator's  circumstances. 

We  are  not  to  inquire  into  the  amount  of  the  personal  estate 
to  know  whether  it  be  or  be  not  sufficient  to  pay  the  testator's 
debts,  because  that  would  be  to  establish  a  general  rule,  that  in 
every  case  where  the  personal  estate  is  *insufficient,  ^  ^..  ^ 
it  must  be  presumed  to  be  the  testator's  intention    *-  ^ 

to  charge  lus  real  estate  with  the  payment  of  all  his  debts  (a). 
Besides,  the  personal  estate  is  vague  and  uncertain,  and  subject 
to  great  fluctuations ;  few  men  know  what  their  personal  estate 
is.  Suppose  a  further  security  for  a  large  sum  should  afterwards 
be  discovered. 

In  the  present  case,  the  testator  having  constituted  his  wife 
trustee  of  the  real  estate  for  pavment  of  his  debts,  appointed  her 
also  to  be  his  execudrix.  But  although  he  has  given  her  a  power 
to  sell  his  real  estate,  " fully  to  *pay  and  satisfy  r  <j..  ^ 
his  debts,"  this  is  no  more  than  making  his  real    ^  J 

(a)  There  are  instances  of  judges  (like  Lord  Talbot  in  Stapleton  ▼.  Colerille) 
eonsidering  the  amount  of  the  testators  estate  as  a  circumstance  to  be  inquired  into, 
00  as  to  furnish  a  ground  for  construction.  The  most  remarkable  one  is  that  men- 
tioned by  Lord  Kenyon,  7  T.  R.  640,  vis.  the  case  of  Oates  ▼.  Brydon,  where,  after 
the  argument,  (3  Burr.  1895,)  and  before  the  decision,  "  Lord  Mansfield  directed 
certain  inquiries  to  be  made  respecting  the  value  of  the  estate  devised,  which  at  Ae 
time  gave  dissatisfiiction  to  the  profession,  who  thought  that  the  rules  of  law  ought 
to  prevail  in  the  construction  of  the  will,  whether  the  estate  devised  by  it  were  of 
the  value  of  20^  or  2000/.  per  annum,  **  But  I  believe,"  added  his  Lordship,  <*  that 
in  subsequent  cases  Lord  Mansfield  doubted  whether  in  the  decision  of  that  case  he 
had  proceeded  on  substantial  grounds.''  It  is  now  folly  settled  that  the  court  Can- 
not enter  into  the  inquiry.  Walker  v.  Collier,  Cro.  Eliz.  379.  Lord  Inchiquin  v. 
French,  1  Cox  8.  Doe  v.  Fyldes,  Cowp.  833.  *  In  Andrews  v.  Emmott,  2  Bro.  C. 
C.  297,  Lord  Kenyon  and  Lord  Thurlow  both  refused  the  enquiry ;  and  their  opi- 
nion has  been  approved  of  in  Standen  v.  Standen,  2  Yes.  jun.  593,  dc  Hales  v.  Mar- 
gerum,  3  Yes.  299,  dc  vid.  Duke  of  Ancaster  v.  Mayer,  1  Bro.  C.  C.  466.  Brum- 
mel  V.  Prothero,  8  Yes.  118.  Aldridge  v.  Lord  Walseourt,  1  Ba.  dt  Be.  315. 
BooUe  V.  tilundcU,  1  Meriv.  222,  dc  vid.  Judd  v.  Pratt,  13  Yes.  168. 
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estate  auxiliary  to  his  personal,  aod  not  to  be  applied  in  the  first 
place.  The  word  *♦  fully**  is  of  great  force  and  effect :  it  is  a 
word  of  reference,  and  shows  the  devise  of  the  real  estate  was 
intended  to  be  only  in  aid  according  to  the  rules  of  law,  that  the 
personal  estate  must  be  first  applied,  unless  it  appears  to  be  the 
testator's  clear  intention  to  exempt  it,  and  to  throw  the  debts 
wholly  on  the  real  estate.  I  agree  with  the  determinations  in  the 
cases  cited,  that  there  is  no  need  of  express  words  in  a  will  to 
exempt  the  personal  estate  firom  payment  of  debts,  if  the  intent 
does  otherwise  appear;  but  I  do  not  see  any  words  in  this  will 
which  indicate  such  an  intention;  on  the  contrary,  the  word 
<<fuUy"  is  repugnant  to  any  such  intention. 

As  to  the  residuary  clause,  I  look  upon  the  gift  of  the  tobacco- 
box  to  be  nothing.  An  argument  has  been  drawn  from  that,  and 
the  gift  of  the  rest  of  his  personal  estate  to  his  wife,  that  his 
intention  was  to  make  the  land  the  primary  fund ;  but  the  personal 
estate  may  be  given  by  the  word  "  residue,"  as  well  as  bywords 
expressing  "aU  the  personal  estate."  Unfortunately  for  that 
construction,  the  clause  does  not  end  at  the  words  **  for  ever :" 
nor  does  it  go  on  to  say,  (as  it  should  have  done  if  that  had  been 
the  intention,)  ^*  for  her  own  use ;"  but  instead  of  that  the  testator 
has  added,  "  whom  I  make  my  executrix,"  which  is  a  kind  of 
legal  trust,  if  I  may  so  express  myself.  It  is  a  devise  to  her  as 
executrix. 

Another  thing  which  has  great  weight  with  me,  is  that  the  tes- 
tator's principal  object  was  a  provision  for  the  children  whom  he 
might  have  by  his  wife.  He  cannot  be  supposed  to  have  so  far 
preferred  his  wife  to  his  children  a&  to  hav6  given  her  the  whole 
personal  estate,  free  from  the  payment  of  debts,  and  thrown  the 
entire  burthen  of  them  upon  the  estate  to  which  he  intended  that 
f  ^46  1  ^y  should  become  entitled  after  her  decease. 
^  •'    And  the  ^present  event  of  his  having  no  children  is 

not  to  bo  alone  attended  to. 

I  am  therefore  of  opinion,  that  there  is  not  sufficient  in  the 
present  will  to  exempt  tne  personal  estate. 

Thii  caM  was  stated  and  relied  upon  by  the  court,  in  the  Duke  of  Ancaater  ▼. 
Mayer,  1  Bro.  C.  C.  464,  and  Bootle  ▼.  Blundell,  X  Meriv.  193.  In  the  latter  of 
tboae  caaea,  the  Lord  Chanoellbr  entered  flilly  into  the  doctrine  of  exoneration  of 
petaonal  estate.  It  appears  from  his  Lordship's  judgment  in  that  caae,  that  by  the 
old  law,  express  words  were  necessary  to  exempt,  Fereyea  v.  Robinson,  Bunb.  801. 
This  rule,  howevcor,  (though  it  has  been  often  regretted,)  was  soon  departed  from, 
and  then  stepped  in  that  secondary  principle,  that  the  want  of  such  wonds  might  be 
supplied  by  « implication  plain*'  or  «  manifest  intention."  The  meaning  of  thoee 
phrases  was  explained  by  Lord  Thurlow  (in  the  Duke  of  Ancaster  ▼.  Mayer,  M88.}, 
to  be  «*  irreatstible  conclusion,"  an  explanation  which  Lord  AWanley  reduces  to 
<«sttch  a  eoncluaion  as  will  satisfy  the  mind  of  the  judge  deciding  upon  the  will." 
All  the  cases  agree,  that  it  is  not  sufficient ;  if  the  testator  haa  charged  the  real,  he 
must  show  that  he  intended  to  diacharge  the  personal.  And  (though  the  contrary 
has  been  sometimes  permitted),  circomatanoea  dehor*  the  will  (aoch'as  the  raspee^ 
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tite  unounts  of  the  reel  and  peieonal  eetate,  tho  greater  or  len  degiee  of  &voiir 
shown  by  tho  testator  towards  particular  persons),  must  not  be  called  in  to  assist  in 
explaining  it ;  the  question  must  be  decided  by  an  examination  of  the  whole  will. 
His  Lordship  sums  up  the  whole  as  follows : — **  Upon  each  particular  caie  as  it 
arises,  the  question  will  be:  Does  there  appear  from  the  whole  testamentary  dispo- 
sition taken  together,  an  intration  on  the  part  of  the  testator,  so  expressed  as  to 
GODYinoe  a  judicial  mind  that  it  was  meant,  not  merely  to  charge  the  real  estate,  but 
so  to  charge  it  as  to  exempt  the  personal  V*  In  the  following 
*casee  the  penonal  estate  has  been  considered  as  not  exempted.  [  *47  ] 
Cutler  ▼.  Coxeter,  2  Vem.  801.  Doleman  ▼.  Smith,  Free.  Can. 
466.  French  v.  Chichester,  2  Vem.  569,  Hazlewood  t.  Pope,  3  P.  Wms.  328. 
Lord  Inchiquin  v.  French,  Amb.  33.  1  Wils.  82.  1  Cox  1.  Samwell  r.  Wake, 
1  Bro.  C.  C.  144.  Duke  of  Ancaster  t.  Mayer,  ib.  454.  Gray  ▼.  Minnethorpe, 
3  Yes.  103.  Brummel v.  Prothero, ib.  Ill .  Tait  ▼.  Lord  Northwick,  4  Vee.  816. 
Hartley  v.  Hurle,  5  Yes.  640.  Bridges  ▼.  Philips,  6  Yes.  667.  Watson  r.  Brick- 
wood,  9  Yes.  447.  Aldridge  v.  Lord  Walscourt,  1  Ba.  &  Be.  312.  Tower  y. 
Lord  Bous,  18  Yes.  132. — In  the  following  cases  the  personal  estate  has  been  con- 
sidered exonerated: — Wainwright  v.  Bendlowes,  2  Yem.  718.  Bamfield  ▼.  Wind- 
ham, Prec.  Can.  101.  Adams  v.Meyrick,  1  £q.  Abi  271.  Stapleton  t.  Colenlle, 
For.  202.  Phipps  v.  Annesley,  2  Atk.  57.  Bicknell  v.  Page,  ib.  79.  Walker  ▼. 
Jackson,  ib.  624.  1  Wils.  24.  Philips  ▼.  Nicholas,  6c  HoUlday  v.  Bowman,  cit. 
1  Bro.  C.  C.  145.  Anderton  v.  Cook,  Kynaston  t,  Kynaston,  &,  Glede  v.  Glede, 
dt  ib.  456.  Webb  ▼.  Jones,  ib.  60.  1  Cox  245.  Williams  v.  Bishop  of  Landafi; 
1  Cox.  254.  Barton  v.  Knowlton,  3  Yes.  107.  Gaskill  ▼.  Hough,  cit  ib.  Han- 
eox  ▼.  Abbey,  1 1  Yes.  179.  Bootle  v.  Blundell,  in  which  case  his  Lordship  has 
obserred,  **  that  the  Teiy  same  circumstances  have  in  the  minds  of  different  judges 
led  to  diffisrent  conclusions;"  and  that  any  one  particular  clause,  which  has  in 
other  cases  been  relied  upon  as  a  ground  for  inferring  intention,  will  be  found  to  be 
a  ground  for  such  inference  only  so  far  as  it  can  fairly  be  pronounced  to  be  so 
upon  xeieience  to  the  general  context. 


^Reynolds  v.  Meyricks         [     *4®    ] 

(Reg.  Lib.  b«  1767,  foL  202.) 

[10th  Feb.  1758.  S.  C.  Penyn  MSS.] 

Derise  to  A  for  life,  with  remainder  to  his  first  and  other  sons,  remainder  to  his 
daughters;  and,  in  default  of  such  issue,  the  premises  to  stand  charged  with  two 
suns,  to  be  paid  after  the  death  of  A  without  issue,  and  subject  to  such  diarge 
over,  with  a  power  to  A  of  jointuring  the  whole  estate,  which  he  executed,  A  dying 
without  issue,  held  that  the  sums  only  carried  interest  from  the  death  of  the 
jointress,  who  survived  him. 

DAME  CLEMENCE  MONTGOMERIE,  by  her  wUl  bearing 
date  the  13th  of  July,  1719,  after  providing  for  her  daughters  out  of 
certain  estates  in  Ireland,  devised  as  follows:  And  as  to  all  my 
manors,  &c.  not  otherwise  by  this  my  will  disposed  of,  subject 
nevertheless  to  the  provisional  payments,  limitations,  and  condi- 
tions hereinafter  particularly  mentioned,  I  give,  devise,  and  ap- 
Sint  the  same  to  the  child  Hugh,  commonly  called  Hugh 
ontgomeric,  for  the  term  of  his  natural  life,  remainder  to  trus- 
tees to  support  contingent  remainders,  remainder  to  his  first  and 
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Other  sons  in  tail  male,  remainder  to  his  daughters  in  tail;  and, 
failing  such  issue,  I  will  that  the  said  manors,  &c.  shall  stand 
charged  with  and  subject  to  the  payment  of  500/.  a  piece  to  the 
childbren,  commonly  called  Charlotte,  Maria,  and  Dorothy  Mont^ 
gomerie,  which  I  will  shall  be  raised  and  paid  them  within  six 
months  after  the  death  of  the  said  Hugh  Montgomerie  without 
such  issue,  and  subject  to  such  charge  and  payment  to  my  daugh* 
ter,  Elizabeth  Maria  Louisa,  for  life,  remainder  to  her  issue  in 
tail,  with  remainders  over.  Provided  always,  and  my  will  is, 
that  in  case  the  said  Hugh  Montgomerie  shall  happen  to  marry, 
that  then  it  shall  and  may  be  lawful  to  and  for  the  said  Hugh 
Montgomerie  to  make  any  settlement  or  conveyance  of  all  or  any 
part  of  the  said  manors,  &c.  in  jointure  upon  such  wife  or  wives 
only  as  he  shall  happen  to  marry. 

Hugh  entered  after  her  death,  and  married  Mary  Bingham, 
upon  whom  he  settled  the  whole  estate  for  her  jointure, 
r      *49      1        *^°  ^^^^  Hugh  died,  leaving  a  widow  and  two 
'-  ^    sons,  who  both  died  without  issue,  the  younger 

Hugh,  who  was  the  survivor,  dying  on  the  16th  of  Octoter, 
1743.  Mary  Montgomerie,  the  widow  of  Hugh,  died  on  the  6th 
of  February,  1 754. 

This  was  a  bill  by  the  daughters  and  their  husbands  to  have 
the  two  sums  of  500/.,  and  500/.,  raised  out  of  the  estate,  with 
interest  from  six  months  after  the  death  of  Hugh  Montgomerie 
the  son. 

Two  questions  were  made ;  first,  whether  the  two  legacies  of 
500/.  each  to  the  children,  Charlotte,  Maria,  and  Dorothy,  should 
carry  interest  from  the  end  of  six  months  after  the  death  of  Hugh 
Montgomerie  the  son,  or  from  the  disease  of  Mary  the  jointress  7 
And,  secondly,  supposing  interest  payable  from  six  months  after 
the  death  of  Hugh  the  son,  whether  the  assets  of  Mary  the  join- 
tress should  be  liable  to  the  payment  thereof  during  the  time,  or 
whether  it  would  remain  a  charge  upon  the  inheritance. 

Sewell,  Perrot,  and  Copper,  for  the  plaintiffs. 

The  general  rule  is,  where  a  present  legacy  is  given  without 
mentioning  any  particular  time  of  payment,  it  will  carry  interest 
from  one  year  after  the  testator's  death ;  and  if  such  legacy  be 

f;iven  to  a  child,  it  will  carry  interest  from  the  testator's  death, 
n  this  case  the  inconvenience  suggested  is,  that  there  will  be  a 
charge  on  the  inheritance  in  the  hands  of  the  reversioner.  But 
wherever  a  person  claims  an  estate  under  the  will,  he  must  take 
it  subject  to  all  the  charges  imposed  upon  it  by  the  testator  and 
upon  the  terms  imposed. 

That  it  is  no  hardship  that  a  legacy  is  to  be  raised  upon  a 
reversioner  is  proved  by  the  cases  of  Bacon  v.  Clark,  1  P.  W. 
478.  Greenhill  v.  Waldoe,  Prec.  Can.  367.  Nay,  children's  terms 
have  been  raised  out  of  the  reversion  in  the  lifetime  of  the  father, 
which  is  going  much  further  than  is  required  in  the  present  case, 
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*But  a  further  argument  arises  in  this  case  from  p  ^^^  ^ 
the  different  penning  of  the  -will.    It  is  plain  that     ■-  ^ 

the  testatrix  had  a  different  intention  in  respect  of  the  first  lega- 
cies to  the  plaintiffs,  and  the  legacies  after  given  to  other  persons, 
where  she  directs  that  they  shall  not  be  paid  till  a  year  after  the 
person  comes  into  possession  of  the  estates  on  which  they  are 
charged.  These  legacies  are  said  to  be  given  in  satisfaction  of 
all  demands  the  chSdren  could  have  upon  her  and  her  estate, 
which  must  imply  a  precedent  demaqd  m  the  children.  Now,  if 
they  were  to  wait  till  the  death  of  Hugh  without  issue,  and  also 
the  death  of  the  jointress,  who  might  live  forty  years,  these  lega- 
cies would  be  worth  nothing,  and  could  not  be  a  satisfaction. 

The  second  question  is,  who  ought  to  pay  the  plaintiffs?  The 
legacies  and  interest  must  certainly  be  a  charge  upon  the  inhe- 
ritance ;  for  the  court  cannot  say  that  the  jointress  was  liable 
because  she  comes  under  the  old  use  antecedent  to  this  charge. 

The  Attorney-General,  the  Solicitor-General,  and  Wilbraham, 
for  the  defendants. 

The  legacies  which  the  plaintiffs  claim  are  now  certainly  raisa- 
ble ;  the  only  question  is  from  what  time  they  shall  carry  interest. 
We  insist  only  from  the  death  of  the  jointress.  If  they  were 
raisable  in  the  jointress's  life,  they  must  have  been  raised  out  of 
the  reversion,  and  clearly  could  not  effect  her  estate.  The  court 
will  never  mortgage  the  reversion,  unless  the  words  are  so  very 
strong,  that  they  are  compelled  to  do  it,  and  will  not  ruin  the 
person  that  is  to  have  the  inheritance,  in  order  to  favour  the 
younger  children.  Brome  v.  Berkley,  2  P.  W.  484,  Adams  v. 
Horwood,  cor.  Hardwicke  C.  1755  (a). 

The  string  of  cases  on  that  head  are,  where  trust  terms 
*are  created  for  raising  portions  for  younger  chil-  ,.  ^g,  ^ 
dren  at  eighteen  or  marriage.  But  this  coqrt  never    *-  ^ 

charges  the  reversion  even  for  children,  where  the  legacy  or 
provision  is  by  way  of  additional  portion.  Now  it  appears  nere 
that  the  plaintiffs  were  provided  for  by  their  father's  will  and 
settlement,  and  the  mother  gives  them  a  present  provision  out 
of  her  Irish  estate.  Besides,  these  legacies  are  given  on  future 
contingencies  so  remote,  as  not  to  be  expected  or  waited  for,  a 
general  failure  of  issue  of  Hugh.  So  that  they  must  stand  upon 
the  foot  of  common  legacies,  depending  on  tne  mere  bounty  of 
the  testator ;  and  then  is  there  any  case  where  such  mere  money 
legacies  charged  upon  land  were  held  raisable  before  the  estate 
comes  into  possession?  As  to  the  case  of  Bacon  v.  Clark,  there 
the  estate  was  given  on  condition  that  he  should  pay  1000/.,  and 
this  was  personal  confidence :  and  the  estate  would  have  been 

(o)  The  editor  hu  not  been  able  to  find  any  statement  of  this  case  in  the  regiflter*a 
book;  the  laat  entry  ia  A.  1764,  fol. 310. 
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forfeited  on  breach  of  the  conditioDy  if  the  party  had  not  been  the 
heir-at-law. 

And  this  brings  it  to  the  construction  of  the  words  of  the  wiU» 
by  which  an  estate  tail  is  given  to  Hugh.  But  if  there  was  failure 
of  issue  of  Hugh,  then  Ehzabeth  Louisa  shall  ha¥e  the  estate, 
subject  to  the  charge,  which  plainly  shews  an  intention  in  the 
testatrix  to  give  her  a  preference;  but  in  that  event,  the  younger 
sisters  should  have  50021  each.  From  tlie  nature  of  these  pro- 
visions, they  are  all  to  take  place  at  the  same  time.— Now  the 
jointure  interest  most  necessarily  take  place  on  Hugh's  death, 
and  therefore  the  limitations  ought  to  stand  in  this  manner,  viz : 
to  Hugh  for  life,  remainder  to  the  jointress  for  life,  remainder  to  the 
first  and  other  sons  of  Hugh,  &c.  remainder  to  Elizabeth  Louisa 
for  life,  subject  to  the  charge,  remainder  over.  And  this  was 
determined  by  the  late  Lord  Commissioners,  in  the  case  of 
Churchman  v.  Harvey,  Amb.  335,  where  an  estate  limited  in 
r  *52  1  i^^^^^"^»  under  *power,  was  held  to  put  back  and 
*-  ^    postpone  the  term  created  for  raising  portions  for 

younger  children,  for  the  power  operates  as  an  original  use.  So 
in  this  case,  the  estate  for  life  to  the  jointress  must  interpose 
before  the  charge,  and  postpone  it 

In  this  case  me  legacies  in  question  are  charged  upon  land,  no 
one  liable  personally  for  the  payment  of  them,  nor  are  there  any 
trustees  appointed  to  raise  them.  Now  could  the  land  satisfy 
them  in  the  lifetime  of  the  jointress  ?  It  could  only  be  done  by 
making  the  dry  reversion  licible. 

No  interest  is  here  given  by  the  express  words  of  the  will*  and 
therefore  must  be  subject  to  the  directions  of  the  court,  and  will 
be  given,  as  is  done  by  a  jury  for  the  detention  of  a  debt  due : 
now  in  this  case  there  was  no  debt  till  Elizabeth  Louisa  came  into 
possession ;  and  therefore  they  can  only  carry  interest  from  the 
death  of  Mary  the  jointress  in  1754. 

Sewell  in  reply. 

In  Brome  v.  Berkley,  and  Adams  v.  Horwood,  the  question 
was  as  to  the  time  when  the  portions  should  be  raised,  not  as  to 
the  payment  of  interest.  In  Bacon  v.  Clark  the  condition  made 
no  difierence ;  the  court  determined  it  on  the  ground  of  there 
being  a  trust  and  a  charge  on  the  estate,  for  the  condition  was 
void.  The  only  question  in  Churchman  v.  Harvey  was,  whether 
the  trust^term  should  be  postponed  to  the  jointure.  The  portions 
there  were  not  to  be  raised  till  the  term  came  into  possession  by 
the  words  of  the  will ;  and,  as  soon  as  the  term  was  postponed, 
every  thing  else  was  consequential. 

These  objections  being  removed,  it  brings  this  case  back  to 
the  words  of  the  will,  which  says,  the  legacies  shall  be  paid  within 
six  months  after  failure  of  issue  of  Hugh.  The  rule  is,  that  when 
the  contingency  happens,  and  the  interest  becomes  certain  and 


CASES  IN  CHANCERY.  40 

[B^gmolds  w.  Mcjriek.] 

VOfted,  the  portioDi  shall  be  raited.  In  this  case,  whether  there 
would  have  been  *a  jointress,  or  not,  was  uncertain.  #.  ^^^  n 
If  there  was  not,  these  legacies  were  certainly  to    ■*  J 

be  raised  within  six  months  after  the  contingency  happened  ;  but, 
if  there  was  a  jointure,  the  will  is  silent,  and  has  not  made  any 
provision  to  prevent  the  legacies  being  raised  in  that  event:  and 
these  legacies  and  interest  must  be  chargeable  upon  the  in* 
heritance,  because  there  can  be  no  pretence  to  say  the  jointress 
should  have  kept  down  the  interest  in  her  time^  as  the  legacies 
were  no  chaive  on  the  estate  antecedent  to  her  estate  for 
life. 

The  Loan  Kaspsm. — The  early  cases  in  this  court  went  so  far 
as  to  raise  portions  on  reversionary  terms  in  the  life  of  parents, 
the  time  of  payment  being  come,  and  gave  them  interest  from 
that  time  as  for  the  detention  of  a  debt.  By  that  equity,  they 
exhausted  family  estates,  encouraged  disobedience,  and  set  up  an 
unnatural  independency*  These  considerations  have,  of  late, 
introduced  a  different,  and,  I  think,  a  more  reasonable  construction 
to  settlements,  by  taking  the  design  of  the  whole  settlement  into 
consideration,  and  has  not  extorted  fruit  from  a  barren  reversion, 
except  where  the  owners  have  expressly  directed  it.  As  to  this 
]>oint,  vide  Cholmondeley  v.  Meyrick,  post,  and  note. 

This  is  not  the  case  of  a  portion  or  provision  for  children,  but 
is  a  mere  legacy  given  by  a  mother  in  a  state  of  nature  to  her 
children  otherwise  provided  for ;  and  therefore  the  only  question 
is^  when  this  legacy  was  intended  by  the  will  to  be  paid^  for  she 
ndgfat  have  charged  it  either  on  the  estate,  or  on  the  remainders, 
on  fifdltire  of  issue  of  Hugh.  If  she  had  said  the  two  sums  of  500/. 
shall  be  paid  within  six  months  after  the  failure  of  issue  of  Hugh, 
and  arc  then  to  be  raised,  I  should  have  "thought  .  «^  ^ 
it  would  have  over-rode  the  jointure,  been  a  charge    L  -» 

on  that  estate,  and  that  the  jointress  must  have  kept  down  the 
interest  for  life. 

It  is  admitted  by  the  counsel  for  the  nlaintiffs,  that  it  does  not 
ehaive  the  jointure :  they  must  therefore  be  considered  as  admitting 
that  it  is  not  to  be  raised  out  of  the  land  from  six  months  after 
tke  death  of  Hugh,  unless  he  survived  his  jointress,  and  yet  it  is 
contended  that  the  interest  ought  to  attach,  and  run  on  the 
reversion.  This  might,  in  consequence,  and  in  great  probability, 
nake  the  estate  less  valuable  than  the  charge  on  it,  which  cer- 
tainly was  not  the  intent  of  the  testator. 

Bat  the  admission  that  the  jointress  was  not  chargeable,  (which 
indeed  cannot  be  contended  for,)  is  an  admission  that  the  words 
'^payable  within  six  months  after  the  death  of  Hugh,"  are  not 
abmnte  words,  but  must  be  explained  by  the  context,  with  this 
restriction*  fftere  being  then  no  jointress  in  being. 

Vol.  I.  7 
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''And,  failing  such  issue,  I  will  the  lands  should  stand  charged 
withy  and  be  subject  to,  the  payment  of  the  said  sums  of  500^^  and 
500^,  which  I  will  shall  be  raised  and  paid  within  six  months 
afier  the  death  of  Hugh,  without  such  issue  as  aforesaid,  and 
subject  to  such  charge  as  aforesaid,  to  Elizabeth  Maria  Louisa,'' 
&c.  It  would  be  extraordinary  to  say,  though  the  time  of  pay- 
ment attaches  on  a  fruitful  estate,  such  as  the  jointure,  according 
to  the  express  words,  vet  that  it  shall  not  attach  so  as  to  take 
interest  out  of  the  fruitful  estate,  but  out  of  the  barren  reversion 
by  anticipation. 

I  think  the  limitations  in  the  will,  and  the  manner  of  the  wording 
the  charge,  will  not  warrant  that  construction. 

The  words  '<  within  six  months  after  the  death  of  Hugh, 
without  such  issue  as  aforesaid,"  are  synonymous  to  those,  '*  od 
r  •55  1  ^^^  estate  in  remainder  to  Elizabeth  Maria  *Louisa, 
>-  ^    cominff  into  possession."     But  after  she  had  used 

these  words,  she  gives  the  power  to  jointure,  and  postpones  the 
pavment  to  another  estate. 

Let  the  two  sums  of  500/.,  and  500iL,  be  raised  with  interestat 
4/.  per  cent  from  the  death  of  Hugh  Montgomerie's  wife. 


Spurgeon  v.  Collier. 

(Reg.  Lib.  b.  1 757,  fol.  212.) 

ri76S.  llth,31iit&28d  Febraaiy.] 

Absolato  convejuica,  and  a  deed  of  defeaaanoe,  on  payment  of  mortgaga^monij, 
doling  the  joint  Uvea  of  mortgagor  and  mortgagee,  held  a  reatraint  upon  mort- 
gagor ;  and  a  redemption  decreed,  there  being  alao  fraudnlent  and  oppreaaiTe  eon* 
dnet  on  the  part  of  me  mortgagee. 

Bettlement  after  marriage,  held  to  be  ▼oluntary,  proof  of  iti  having  been  made  in 
pnraaanoe  of  a  parol  promise  before  marriage,  fdltng,  and  court  of  opinion,  that 
even  if  auch  promise  had  been  proved  to  have  existed,  it  would  not  have  supported 
a  settlement  made  after  marriage. 

PETER  TUBBING  bein^  seised  of  an  estate,  called  Hillingdon, 
in  the  county  of  Norfolk,  which  he  had  mortgaged  for  1000?,  the 
defendant,  Collier,  offered  to  advance  200/.  more  to  him,  and  to 

Cy  off  the  1000/.  mortgage.  Tubbinc  thereupon  by  indenture, 
aring  date  the  17th  and  18th  of  April  1735,  in  consideration  of 
the  said  sums  of  money,  conveyed  the  said  premises  to  Collier 
and  his  heirs,  absolutely,  with  the  usual  covenants,  and  a  cover 
nant  for  further  assurance.  By  an  indenture  of  even  date,  reciting 
the  above  conveyance  and  mortgage,  Collier  covenanted  torecon- 
vey  the  premises,  on  payment  of  Sie  said  two  sums  of  1000/.  and 
200/.  in  their  ioint  lives ;  and  it  was  agreed  that  Tubbing  should 
be  tenant  of  the  premises,  at  the  rent  of  HOL  per  annum. 
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In  1737,  Peter  Tubbing  being  in  arrear  for  rent  to  Collier,  was 
arrested  by  him  and  carried  to  prison,  and  from  thence  removed 
by  the  means  of  Collier  to  the  house  of  one  Carr,  where  Collier 
endeavoured  to  prevail  upon  him  to  deliver  up  the  deed  of 
defeasance.  He  however  refused  this,  and  made  out  a  bill  of 
sale  of  all  his  estate  and  effects  to  Peter  Tubbing,  his  son,  and 
♦soon  afterwards  died.  Collier  afterwards  pre-  j-  ^.g  - 
vailed  upon  Peter  Tubbing  the  younger  to  deliver    ^  -* 

up  to  him  the  deed  of  defeasance.  Collier  had  been  in  possession 
Of  the  estate  ever  since  the  conveyance,  and  had  made  several 
ve^  extensive  improvements  on  it 

On  the  5th  of  July,  1751,  a  marriage  took  place  between  the 
defendant  Dr.  Alston,  and  Mary  Collier,  the  niece  of  the  defendant 
Collier.  No  settlement  was  executed  previous  to  it;  but  it 
appeared  in  evidence,  that  Collier  had  produced  to  Alston  the 
deed  of  conveyance ;  and  though  no  absolute  promise  by  Collier 
was  proved,  that  he  would  settle  the  estate  upon  his  niece,  vet 
there  were  many  declarations  in  evidence  of  his  to  the  effect  that 
he  had  given  the  estate  at  Hillingdon  to  his  niece  as  part  of  her 
marriage  portion ;  and  that  the  reason  whv  they  were  married 
before  any  settlement  was  executed,  was  oecause  the  writings 
could  not  DC  finished  in  time,  as  he  wished  the  marriage  to  take 
place  on  the  5th  of  Julv,  which  had  b^n  his  own  wedding  day. 

By  indenture  of  settlement,  bearing  date  the  9th  and  10th  of 
August,  1751,  and  made  between  Daniel  Collier  of  the  first  part. 
Dr.  Alston,  and  Mary  his  wife,  of  the  second  part,  and  two 
trustees,  of  the  third  part,  in  consideration  of  a  marriage  had 
between  Dr.  Alston,  and  Mary  his  wife,  the  defendant  Collier 
conveyed  the  premises  at  Hillingdon  to  Dr.  Alston  for  life; 
remainder  to  his  wife  for  life ;  remainder  to  their  first  and  other 
sons  in  tail  male ;  remainder  to  their  daughters  as  tenants  in 
common,  with  remainders  over.  Dr.  Alston  by  his  answer  said, 
that  he  had  had  no  notice  of  the  deed  of  de^asance  till  1758. 
The  bill  was  brought  by  the  heirs-at^law  of  Peter  Tubbing  the 
younger,  praying  an  account  of  the  rents  and  profits,  and  a 
redemption. 

Perrott  and  De  Grey  for  the  plaintiffs. 

The  restriction  of  the  time  of  redemption  in  the  p  ^^^  ^ 
deed  *of  defeasance  is  against  conscience,  and  there*    ^  ^ 

fore  void ;  and  there  can  be  no  doubt  as  to  the  plaintifTs  right  to 
a  redemption  as  against  Collier.  The  defendant  Alston  is,  how- 
ever»  not  in  a  better  situation  to  defend  himself.  The  conveyance 
to  him  is  after  marriage ;  and  even  supposing  a  settlement  made 
after  marriage,  in  pursuance  of  a  parol  agreement  before,  to  be 
good,  (for  vniich,  however,  there  is  no  authority,)  yet  there  is 
no  proof  of  any  such  agreement  in  the  present  case.    In  Penn 
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V.  Emerson  (a),  19th  November,  1754,  Lord  Hardwicke  bekU 
that  a  parol  agreement  before  marriage  could  not  be  supported 
by  a  recital  in  a  settlement  after  marriage  of  '*  other  good  causes 
and  considerations ;"  and  in  Seamer  v.  Bingham,  8  Atk.  54,  a 
settlement  was  made  the  day  after  marriage,  reciting  an  agree* 
ment  before  marriage,  which  agreement,  however,  was  not 
proved.  Lord  Hardwicke  held»  that  he  could  only  take  it  as  a 
voluntary  deed. 

The  Attorney-General  and  Jones,  for  the  defendant  CoUier« 
contended,  that  he  must  be  considered  as  a  purchaser,  ab  initio  $ 
but  that  at  all  events  he  was  entitled  to  the  benefit  of  the  improve^ 
ments  made  by  him  upon  the  estate. 

The  Solicitor-General,  and  Capper,  for  the  defendant  Alston, 
and  Wilbraham  for  Samuel  Alston,  his  infant  son. 

The  case  of  Dr.  Alston,  though  treated  obiter  in  the  books,  has 
never  been  fully  handled.  The  single  question  is,  whether  a  set* 
tlement  made  after  marriage,  upon  a  parol  agreement  made  before 
marriage,  is  valid.  And,  thouffh  a  parol  agreement  will  not  vap^ 
port  a  suit  since  the  Statute  of  Frauds,  yet  it  will  have  such  aa 
effect  as  to  make  a  subsequent  settlement,  made  in  consequeiioa 
of  it,  to  proceed  on  a  valuable  consideration.  There  is,  indeed, 
no  actual  decision  upon  iU  but  the  strong  expression  of  Lord 
r  *58  1  *^Accl^Bfiold>  ^  ^  CA^  01  Lady  Montacute  v. 
I-  -I    Maxwell,  Stra.  236,  dearly  shews  that  such  a  set^ 

tlement  would  be  supported,  without  contending  that  marriage  is 
a  part-performance.  His  lordship  observed,  that  **  a  parol  pro- 
mise on  marriage  is  insufficient  to  support  a  settlement  made 
agreeable  to  it  after  marriage.  This  had  been  frequentlv  deteri^ 
rained."  In  Lavender  v.  Blackstone,  2  Lev.  146,  it  was  held  by 
Lord  Hale,  "  though  it  was  proved  that  an  infant  in  that  case 
upon  his  marriage  promised  to  settle  his  estate,  when  he  came  of 
age,  upon  himself  and  his  issue,  (which,  it  was  agreed,  was  a 
sdBcient  consideration  to  avoid  fraud*  though  an  infant,  by  law* 
is  not  compellable  to  perform  such  promise,)  yet  this  settleraent 
not  being  made  till  three  or  four  years  after  he  came  of  age,  and 
not  being  made  directly,  according  .to  the  said  promise,  it  shaH 
not  be  presumed  to  be  made  in  performance  of  the  promise,  with- 
out direct  proof  of  that  purpose."  In  Griffin  v.  Stanhope,  Cro. 
Cat.  454,  a  lease  executed  after  mamage,  in  pursuance  of  a 
promise  before,  was  held  good :  and  in  Sir  Ralpn  Bovie's  case, 
.1  Vent.  103,  there  is  a  dictum  to  a  similar  effect. 

The  Lou  KfiKPSR.r-This  bill  is  brouj^t  by  the  heirs  of  F* 
Tubbing  the  younger,  for  a  redemption  against  Mr.  Collier,  Dr. 
Alston,  and  his  son.    Mr.  Collier  insists  that  he  was  a  purchaser^ 

(a)  Tbe  editor  .Iim  not  been  ph\e  to  fiiid  any  entry  of  this  awe  |n  the  fegiiCijrV 

4KH>k. 
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•ad  Bot  liable  to  redemption.  The  other  two  defendants,  that  the 
estate  was  settled  on  the  marriage  of  Dr.  Alston,  and  therefore 
irredeemable  in  them,  as  they  had  no  notice  that  Collier  was 
redeemable. 

How  stands  the  case  as  to  ColUer?  18th  April,  1785,  P.  Tub- 
bing, the  father,  was  in  distressed  circumstances,  and  seised  of 
an  estate  of  70^  per  annumf  subject  to  a  *mort*  ^  _^  .. 
ffage  of  lOOOiL  He  had  occasion  for  2002.  more.  L  ^^  J 
UoUier  ames  to  advance  it,  and  takes  a  conveyance  as  an  abso- 
lute purcnaser,  with  the  usual  covenants,  and  particularly  a  cove- 
nant for  further  assurance.  Was  it  intended  to  be  sold  according 
to  the  import  and  covenants  of  that  conveyance  ?  Nothii^  less. 
Mr.  Collier  executes  a  deed  of  defeasance,  by  which  Tubbmg  is 
to  redeem,  during  their  joint  lives,  on  payment  of  principal  and 
lawful  interest ;  and  the  mortgagor  is  to  continue  tenant,  at  70/. 
per  annumf  in  the  mean  time. 

The  policy  of  this  court  is  not  more  complete  in  any  part  of  it 
than  in  its  protection  of  mortgages :  and,  as  a  general  rule  for 
that  purpose,  a  mortgage  once  redeemable  continues  so  till  some 
act  is  done  afrerii  bv  the  mortsagor  to  extinguish  the  redemption ; 
and  a  man  wiD  not  be  sufieredin  conscience  to  fetter  himself  with 
a  limitation  or  restriction  of  his  time  of  redemption.  It  would 
ruin  the  distressed  and  unwary,  and  give  unconscionable  advan- 
tage to  greedy  and  designing  persons. 

it  is  said  by  the  Attorney-General  that  this  was  a  purchase  ab 
initio;  and  vet  he  admits,  that,  during  the  joint  lives,  the  land 
might  have  been  redeemed  on  payment  of  principal  and  interest, 
and  having  an  account  of  rent  But  if  in  any  case  the  redemp- 
tion could  have  been  confined  to  a  period,  yet  I  think  in  this  case 
the  conduct  of  the  defendant  would,  in  a  court  of  equity,  have 
rendered  the  right  of  redemption  absolute,  as  Collier  prevented 
his  exercising;  tto  limited  right  stipulated  for,  by  fraud,  oppression, 
and  imposition.  For  Mr.  Collier,  to  prevent  the  rcMlemption, 
corrimts  the  son  to  rob  the  father  of  the  deed  of  defeasance, 
(which  was  the  foundation  of  it),  and  to  put  it  into  his  hands ;  and 
he  procures  the  man  to  be  imprisoned,  first  in  a  gaol,  and  next 
illegally  in  Carr's  house,  to  prevent  his  looking  into  his  aflfairs.  I 
have  therefore  '^no  doubt  that  a  redemption  ought  ^  ^^^  ^ 
to  be  decreed  as  against  Collier  (a).  ^  -' 

(a)  The  right  of  redemptioii  is  contiderad  in  aqaity  m  inwparably  inddMit  to  a 
morl|Bfft»  and  eumot  bo  raftnined  by  uij  cUom  or  igTMiDent  whatoror,  it  being  a 
ralo,  that  what  waa  onoe  a  mortgaga  moat  alwaya  continae  a  rooitgage,  S  Craiaa, 
Dig.  S9.  Naweomb  ▼.  Boohani,  1  Vera.  S.  Howard  ▼.  Hairia^  ib.  SS^  19<K  Sxton  ▼• 
QiaavM,  lb.  188.  Kilvington  t.  Gardner,  iU  19S.  Willet  ▼.  WioneD,  ib.  488, 
B«iviii  ▼.  Edwaida,  I  Ch.  Ca.  838.  Jason  ▼.  Eyrea,  8  Ch.  Ca.  88.  ManlOTo  t.  Ball, 
8  Yam.  84.  Jaanings  ▼.  Ward,  ib.  680.  Croli  ▼.  Powell,  Com.  Rep.  803.  Vernon  ▼. 
BatbeU,  pott.  In  Seton  ▼.  Blade,  7  Yea.  878,  the  Lord  Chancellor  obserrca,  that  the 
doetfiae  of  thta  eonit  gitee  eountenanee  to  that  strong  declaration  of  Lord  Thurlow, 
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As  to  the  defendants,  the  Alstons,  the  question  is,  whether  they 
come  to  this  estate  as  purchasers,  or  under  a  voluntary  convey* 
ance. 

r  Ml  1  *^^'  '^I^^^  married  Mr.  ColUer's  niece  on  the  5th 
L  ^*  J  of  July,  1751.  Mr.  Collier,  on  the  10th  of  Aueust 
following,  settles  the  estate  in  consideration  of  the  marriage  had. 
The  deed  is,  on  the  face  of  it,  merely  voluntary,  for  it  is  after 
marriage,  and  on  no  new  consideration  paid.  But  it  is  said,  that 
it  was  made  in  consideration  of  an  agreement  with  the  husband 
before  marriage  by  parol ;  and  that  though  a  parol  agreement 
will  not  support  a  suit  since  the  Statute  of  Frauds,  yet,  that  it 
will  operate  so  as  to  make  a  subsequent  settlement,  in  consequence 
thereof,  to  proceed  on  a  valuable  consideration. 

In  the  first  place,  here  is  no  agreement,  or  promise  proved. 
The  witnesses  speak  of  declarations  only  of  Mr.  Collier,  that  he 
had  ffiven  his  estate  to  his  niece,  as  part  of  her  portion,  and 
thou^  made  in  the  presence,  are  not  proved  to  have  been  in  the 
hearing,  of  Dr.  Alston.  But  before  the  Statute  of  Frauds,  such 
a  declaration  would  not,  either  at  law,  or  in  equity,  have  supported 
a  suit,  unless  there  had  been  shewn  to  have  existed  a  reciprocity 
between  the  parties. 

Secondly,  if  proved,  it  would  not  better  the  case.  It  is  admit- 
ted, that,  since  the  statute,  though  such  promise  was  made,  Dr. 
Alston  could  have  no  remedy,  "[uien  the  settlement  was  voluntary, 
for  it  could  not  be  compelled.  It  was  made  to  a  person  having 
no  right  to  demand  it ;  for  where  there  is  no  remedy,  there  is  no 
right. 

But,  if  such  a  parol  agreement  were  to  be  allowed  to  give 
effect  to  a  subsequent  settlement,  it  would  be  the  most  dangerous 
breach  of  the  statute,  and  a  violent  blow  to  credit.  For  any  man, 
on  the  marriage  of  a  relation,  might  make  such  promise,  of  which 
an  execution  never  could  be  compelled  against  the  promisor,  and 
the  moment  his  circumstances  failed,  he  would  execute  a  set* 
r  *62  1  *^'®"'^®'^^  pursuant  to  his  promise,  and  defraud  all 
L  •*    his  creditors  (a). 

(Gragwm  ▼.  Riddell,  12  Jnoe,  1784,  MdS.),  that  the  agraement  of  the  puttee  will 
not  alter  it 

A  diatinctioD,  howerer,  u  obaenred  where  there  ia  actoallj  a  new  agreement 
between  the  partiea.  '  Endiworth  ▼.  Griffith,  16  Yin.  468.  2  Eq.  Ab.  696.  5  Toml. 
P.  C.  184.  Cotterell  t.  Pnrehaae,  For.  61.  Or  where  money  ia  lent  by  one  relation 
to  another,  with  a  proviio,  that  if  the  money  ia  not  settled  on  a  certain  day,  the  land 
ahall  be  aettled  in  a  particular  manner  for  the  benefit  of  the  family.  Bonham  ▼.  New- 
comb,  1  Eq.  Ab.  312.  King  ▼.  Bromley,  2  Eq.  Ab.  696.  Or  where  a  defeaaible  or 
conditional  purchaae  baa  been  made,  aubjeet  to  repnrehaae  within  a  time  limited. 
Floyer  ▼.  LaTington,  1  P.  W.  268.  Mellor  ▼.  Leea,  2  Atk.  494.  Taaburgh  t.  Echp 
lin,  2  Toml.  P.  C.  266.  Though  thoae  caaes  aeem  to  have  been  decided  againat  the 
redemption,  principally  on  the  ground  of  length  of  time:  and  aee,  on  thia  aubjeet, 
Mr.  Cnuae*«  trainable  Digeft,*Tit  Mortgage,  Ch.  1. 

(a)  It  u  noticed  by  Mr.  Sugden  (Powers,  41 7),  that  the  caae  of  Lavender  ▼.  Biaek* 
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*I  must,  therefore,  declare,  that  I  am  of  opinion,  p  «^^  ^ 
that  the  deed  of  the  18th  of  April,  1735,  and  the  *■  ^^  -> 
defeasance,  are  to  be  considered  as  one  instrument  of  mortga^, 
and  that,  no  act  having  since  been  done  to  extinguish  the  equity 
of  redemption,  Mr.  Coluer  is  still  liable  to  be  redeemed,  and  that 
the  settlement  made  the  10th  of  August,  1751,  being  made  by- 
Mr.  Collier  after  the  marriage  of  Dr.  Alston  with  his  niece,  and 
not  in  pursuance  of  an  agreement  before  marriage,  or  upon  any 
valuable  consideration,  will  not  put  Dr.  Alston  and  his  son  in  a 
better  condition  in  this  court  than  Mr.  Collier  was  in. 

Let  the  master  take  the  accounts,  &c.,  and  make  allowances 
to  the  defendants  for  all  lasting  improvements. 

*Salkeld  V.  Vemon.  [    *"    ] 

Salkeld  v.  Salkeld. 

(Reg.  Lib.  b.  1767,  foL557.) 

[1766.  9tfa,  lOtb,  ^  16th  Mareh.] 

A  whtw,  ex  vi  termini,  imporU  a  knowledge  in  the  leleMor  of  what  he  yeleasee, 
and,  therefore,  where  ezecaton  (who  had  taken  the  opinion  of  oovnael,  which 
thej  had  not  communicated)  obtained  a  raleaoe  of  the  orphanage  share  firom  the 
hoiband  of  a  freeman's  daughter,  they  were  decreed  to  account  that  the  partiee 
might  elect,  the  length  of  time  and  alleged  loes  of  Touchen  being  no  sufficient  bar 
to  ncfa  aeeoont. 

No  opinion  given  ai  to  the  right  of  hoaband  to  releaae  the  orphanage  share  of  hie 
wile,  but  court  inclined  to  think  he  might 

Beqneet  to  the  children  of  testator's  daughter,  to  the  number  of  four,  of  the  sum  of 

stones  and  the  dictum  in  Sir  Balph  Bovie's  case,  are  both  prior  to  the  statute  of 
fnnda,  and  therefore  cannot  rule  the  point  at  this  day.  Nor  does  there  appear  to 
have  existed  any  determination  to  warrant  the  dictum  attributed  to  Lord  Maccles- 
field in  Btrange.  The  Master  of  the  Rolls,  in  the  case  of  Randall  ▼.  Morgan,  12  Yes. 
74,  expressed  himself  as  follows,  '<Tbere  are  dicta,  that  a  settlement  after  marriage, 
ledting  a  parol  agreement  before  a  marriage,  is  not  fraudulent  against  creditors,  pro- 
vided Uie  parol  agreement  had  actual  existence.  But  I  do  not  know  that  the  point 
bu  been  directly  decided.  It  was  discussed  in  Dundas  ▼.  Dutens,  1  Yes.  jun.  196, 
but  Lord  Tbnrlow,  though  inclined  that  it  should  stand  good,  said  it  was  a  mere 
matter  of  curiosity,  if  the  first  point  was  against  the  plaintifl)  as  it  was."  Since  the 
above  obeenrattons,  however,  a  report  of  the  case  of  Dundas  v.  Dutens  has  been  pub* 
fished  by  the  learned  editor  of  Peere  Williams,  who  was  counsel  in  the  cause,  by 
wUch  it  appean  that  his  lordship  not  only  expressed  a  very  decided  opinion  in 
fkvour  of  such  settlement,  but  determined  the  case  upon  that  point  His  lordship 
said,  ''That  he  could  not  conceive  that  a  settlement  made  after  marriage,  in  pursu- 
anoe  of  an  agreement  before  marriage,  though  only  parol,  could  ever  be  reckoned  a 
ftmudulent  settlement ;  that  the  cases,  though  they  had  gone  a  great  way  in  treating 
settlements  after  marriage  as  fraudulent,  had  never  gone  such  a  length  as  that,  and 
he  was  therefore  clearly  of  opinion  that  the  settlement  was,  in  itself,  valid."  And 
his  lordship  dismissed  the  bill,  observing,  upon  the  other  point,  that,  whenever  it 
became  necessary  to  consider  that  question,  he  should  hesitate  some  time,  dte. 
3  Cox,  236 ;  and  in  Shaw  v.  Jakeman,  4  East,  807,  the  point  is  considered  as  having 
been  determined  by  Lord  Thurlow.  See  Ibrther  on  this  subject,  Roberts  on  Fraudc» 
IM,  SOOv  and  Sogden  on  Pewera,  416, 417. 
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10002.  eMh,  if  BMin^  Um  40004  to  be  difided  btCwMo  rach  m  ihMtU  to  IMnf  at 
tartalor't  death;  bat,  if  hie  deaifatarduNdd  die  withoatiMM,  then  over;  ediild 
Vj  another  hosband,  bom  after  teetator'a  death,  cannot  take,  and  the  beqnert  over 
ii  good,  being  net  a  limitation  over,  bat  an  abaohite  logacj. 
Baqoeat  of  the  raadw  to  hie  danghter,  and  hev  iane,  and  far  want  of  anek  mm, 
over;  the  limitation  over  too  ramote^  and  thenlbfe  void. 

JAMES  SMITH,  a  fireeman  of  London,  upon  the  marriage 
of  his  daughter  Sarah  with  Peter  Hufle,  by  articles  bearing  date 
the  81st  of  December,  1736,  covenanted  and  agreed  to  advance 
2M0L  to  trustees,  to  be  paid  in  manner  following  (that  is  to  say), 
within  one  month  after  the  marriage  to  pa^  to  the  said  trustees 
100(ML,  and  the  further  sum  of  lOQOL  withm  seven  months  then 
next  following,  and  at  the  birth  of  the  first  child  or  children  of 
the  marriage  5002.,  and  at  the  birth  of  tte  next  child  or  children, 
the  further  sum  of  SOOil,  to  be  laid  out  in  land,  or  government 
securities,  to  the  use  of  the  said  Peter  Ruffe  for  life,  then  to  the 
use  of  Sarah  for  her  jointure,  but  not  in  bar  of  dower,  or  her 
customary  share,  with  remainder  to  the  children  of  the  marria^. 

By  his  wiU,  bearing  date  the  28th  of  May,  1737,  James  Smith 
devised  (amongst  other  things)  *"  To  his  daughter,  Sarah  Ruffe^s 
child  or  children,  to  the  number  ot  four,  the  sum  of  1000/L  each, 
of  kwful  nioney  of  Great  Britain,  and  if  she  should  ha ve  a  ereater 
r  *05  1  ^^^^'^  ^^^  ^^^  living  at  his  decease,  tnen  he 
^  -I    gave,  devised,  and  bequeathed,  the  sum  of  40002. 

only,  to  be  divided  among  the  said  children  that  should  be  so 
living  at  his  decease,  share  and  riiare  alike,  to  be  paid  them  when 
they  should  attain  their  respective  ages  of  twenty-one  yezin. 
And  in  case  anv  of  them  die  before  attaining  that  age,  then  his 
will  was,  that  the  share  or  put  of  her,  him  or  them,  so  dyin^  as 
aforesaid,  should  ^  to,  and  be  given  to,  and  ecmaHy  be  divided 
among,  the  survivors  or  survivor  of  them,  ^t  if  his  said 
daughter  should  happen  to  die  without  issue,  then,  and  in  such 
case,  he  gave,  devised,  and  bequeathed  the  said  sum  of  4M0L  to 
his  sister,  Marv  Barker,  and  his  nephew  and  niece  James  and 
Elizabeth  Barker,  and  the  survivor  of  them.  He  also  gave, 
devised,  and  bequeathed  the  residue  of  his  real  and  personal 
estate  to  his  said  daughter  Sarah  Ruflfe,  and  her  issue,,  and,  for 
want  of  such  issue,  to  his  said  sister  Maiy,  and  his  said  nephew 
and  niece,  Jane  and  Elizabeth  Barker,  and  die  survivor  of  them  J*' 

He  appointed  his  daughter,  the  plaintiff,  executrix,  and  Science 
and  Masket  executors.  Testator  died  September,  1737.  Science 
and  Masket  alone  proved  the  will,  and  acted  under  it,  and  col- 
lected the  testator's  efiects  to  a  very  considerable  amount 

March  1742,  they  took  the  opinion  of  counsel  upon  the  will, 
and  were  advised  that  Mr.  and  Mrs.  Ruffe  had  no  right  to  the 
legacy  of  400021;  that  Mr.  Ruffe,  in  risht  of  his  wife,  was  entitled 
Id  an  account  of  her  father's  persond  estate,  in  order  to  make 
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his  election ;  and  they  were  recommended  to  file  a  bill  for  the 
opinion  of  the  court  as  to  the  devise  over  of  the  residuum.  This 
opinion  the  executors  never  communicated  either  to  the  plaintiff 
or  her  husband,  but  on  the  1st  of  April,  1742,  prevailed  upon 
them  to  execute  a  general  release. 

*  April  1743,  Peter  Ruffe  died  without  any  issue  ^  ,gg  -, 
by  the  plaintiff,  and,  by  his  will,  made  her  execu-     ^  ■* 

trix. 

11th  April,  1744,  a  new  release  was  prepared  by  Masket  and 
Science,  and  tendered  by  them  to  Mrs.  Ruffe,  which  she  was 
prevailed  upon  to  execute,  though  no  vouchers  were  tendered,  or 
any  information  given  her. 

July  1748,  the  plaintiffs  intermarried,  and  had  one  son,  who 
was  afterwards  the  defendant  in  the  second  cause.  Upon  their 
marriage  they  applied  to  the  executors  to  execute  a  declaration 
of  trust,  of  a  certain  mortgage,  and  some  annuities,  the  property 
of  the  testator,  which  was  refused  by  them  upon  tne  ground  of  its 
having  been  devised  over. 

2d  March  1750,  the  plaintiffs  filed  their  bill  for  an  account 
against  the  representatives  of  Science  (who  had  died),  and  Mas- 
ket :  the  former  pleaded  the  releases,  which  plea  was  ordered  to 
stand  for  an  answer,  Vid.  Salkeld  v.  Science,  2  Ves.  107 ;  the 
latter  submitted  to  account.  After  several  proceedings  in  the 
cause,  it  came  on  to  be  heard,  3d  May  1754,  when  it  was  ordered 
to  stand  over  for  a  production  of  papers,  and  that  the  infant  might 
be  made  a  party. 

The  Solicitor-General,  Perrott,  and  Browning,  for  Mr.  and 
Mrs.  Salkeld,  contended,  first,  that  Mr.  Ruffe,  the  husband,  had 
no  right  to  give  a  release,  and,  if  he  had,  the  release  was  unduly 
obtained,  and  ought  to  be  set  aside ;  as  to  the  claims  under  the 
will,  it  was  said,  that  the  limitation  over  of  the  4000/.  was  void, 
and  sunk  into  the  residuum^  and  that  the  limitation  over  of  the 
residuum  was  also  void,  and  that  they  were  consequently  abso- 
lutely entitled  to  both.  De  Grey,  for  the  infant,  contended,  that 
the  bequest  of  the  4000/.  was  not  confined  to  any  particular  chil- 
dren of  the  testator's  daughter,  and  that  the  infant  was  therefore 
entitled  to  a  share  of  it. 

♦The  Attorney-General,  Wilbraham,  and  Simp-  r-  ^^^  , 
son,  for  the  defendants.  ^  ■• 

It  woukl  be  hard  to  make  the  defendants  account  at  this  dis- 
tance of  time,  the  bill  not  having  been  filed  till  1750,  and  all  the 
vouchers  having  been  long  since  lost.  Mr.  Ruffe  had  the  same 
power  to  release  as  his  wife  would  have  had,  if  she  had  been 
sole.  The  court  cannot  say  that  the  money  of  the  wife,  coming 
after  marriage,  is  not  under  the  husband's  control.  This  rule  has 
but  this  exception :  that  where  the  husband  applies  to  this  court 
for  the  wife's  fortune,  the  court  will  not  lend  him  its  assistance  to 

Vol.  I.  8 
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get  the  money  without  a  settlement,  Packer  v.  Windham,  Pre<% 
Can.  412.  Phipps  v.  Sheldon,  1  Eq.  Ab.  64.  But,  where  the 
husband  does  not  want  the  aid  of  this  court,  it  will  not  interfere. 
The  orphanage  share  is  a  chose  in  action,  and  over  terms  of 
years  the  husband  cannot  be  restrained  in  exercise  of  legal 
rights,  except  in  the  case  of  a  trust  created  by  his  own  consent. 
Sir  E.  Turner's  case,  1  Vem.  7.  Tudor  v.  Samyne,  2  Vern.  271. 
There  is  no  proof  of  any  fraud ;  the  husband  must  have  known 
of  his  right  to  elect,  and  might  waive  it,  if  he  chose.  If  a  hus- 
band wants  the  aid  of  the  court,  and  he  has  not  made  a  sufficient 
settlement,  this  court  will  put  terms  on  him.  The  husband  alone 
had  a  power  to  discharge  it ;  therefore  it  is  a  good  release,  if  not 
unfairly  obtained. 

The  Lord  Keeper. — The  first  question  is,  whether  the  releases, 
or  either  of  them,  are  bars  to  the  plaintifTs  account  prayed? 
And  that  will  depend  upon  the  manner  in  which  those  releases 
were  obtained.  Now  a  release  ex  vi  teiynini  imports  a  knowledge 
in  the  releasor  of  what  he  releases,  unless  upon  a  particular  and 
r  *68  1  ^'^'^'^  composition  for  peace  persons  ^expressly 
L  ^     agree  to  release  uncertain  demands(a).  Now,  here 

is  no  evidence  of  any  account  of  the  personal  estate  given  by  the 
acting  executors,  though  the  answer  alleges  there  was  one,  and 
undertakes  to  prove  it  I  must,  then,  take  it  as  a  release,  without 
an  account  of  what  the  personal  estate  was  from  the  acting 
executors.  For  de  non  eristentiints  et  non  apparentibus  eadem  est 
ratio. 

But  it  is  said  I  must  not  presume  Mr.  Rufie  had  no  account.  I 
cannot  presume  one  way  or  another,  but  I  think  it  a  necessary 
ingredient  to  support  the  release;  and  he  who  sets  up  the  release 
must  prove  it.  But  in  this  case  it  is  impossible  for  me  to  presume 
that  Mr.  Ruffe  had  one.  For  I  think  the  release  proves  nega- 
tively there  was  none.  The  release  was  drawn  by  an  attorney 
plainly  for  the  benefit  of  the  release :  and  the  mention  of  a  settled 
account  could  not  have  been  omitted  if  there  had  been  one. 
Therefore  it  is  not  reciprocal.  The  executors  may  set  up  de- 
mands against  tlie  residuaiy  legatee.  To  that  Mr.'  Wilbraham 
said,  "  so  they  should ;  and,  if  there  had  been  a  settled  account, 
the  executors  might  have  come  against  the  residuary  legatees  for 
any  omissions  by  mistake.''  It  is  true ;  and  the  remcSy  would 
have  been  reciprocal;  for  the  residuary  legatee  might  have  come 
against  the  executors  on  the  like  ground.  But  here  being  no 
such  account,  if  a  bill  is  brought  for  any  thing  not  accounted,  the 

(n^  See  Lord  Hudwicke^s  obeerrations  in  RamaJeD  t.  Hylton,  1  Ves.  310,  and 
in  Cole  ▼.  Giboon,  2  Vea.  507,  ape  alao  Fairwell  v.  Coker,  died  by  the  Master  of  the 
RoOs  in  the  judgment  in  Loid  Ch<dmondelcT  v.  Lord  Clinton,  S8th  June,  1817,  and 
L«d  Brayhnike  v.  Indnp,  8  Vaa.  417,  and  hia  Honour*!  remarks  opon  ihoaa  < 


CASES  IN  chancery;  -eg 

[Salkeld  T.  Vernon.    Salkeld  t.  MkeM.] «  .    » 

eiecutors  may  and  do  plead  the  release;  tjut  if^he  executors* 
were  to  bring  a  bill,  to  refund,  against  tfie  residuary  legatees, 
they  have  no  such  plea. 

*But,  in  the  next  place,  no  rule  is  better  esta-  p  ^^gg  , 
blished  than  that  every  deed  obtained  on  suggcstio    *■  ^ 

falsi f  or  suppressio  veri^  is  an  imposition  in  a  court  of  conscience. 

Now,  Mr.  Ruffe,  in  jure  uxoris,  had  two  demands  upon  his 
father-in-law's  estate,  the  one  under  the  custom,  the  other  under 
the  will.  And  he  had  a  right  to  be  let  into  the  state  of  his  fa- 
ther's  assets,  and  the  testamentary  disposition  he  had  made,  before 
he  could  make  his  election.  And  this  release  to  the  acting  exe- 
cutors would  operate,  not  only  as  a  bar  to  the  account  of  the 
qiuintum^  but  be  a  confirmation  of  the  particular  legacies.  It  was 
necessary  for  him  to  know  how  far  his  wife  was  interested  under 
the  will  as  a  legatee,  in  order  to  determine  which  was  his  most 
prudent  option. 

The  legacy  of  4000/.  was  an  important  article  on  this  head, 
which,  by  the  release,  it  is  plain  he  apprehended  was  given  to  his 
wife  and  her  children,  at  the  same  time  the  executors  knf»w.  or  had 
the  greatest  reason  to  believe,  she  had  no  interest  in  it^  for  so 
they  were  advised  by  an  eminent  counsel.  Must  I  presume  the 
opinion  was  shown  to  Mr.  Ruffe?  If  I  do,  that  presumption 
proves  him  a  weak  man;  for  then  he  overrules  his  counsel's  opi- 
nion by  his  own.  Besides,  clear  as  is  now  made  the  question  of  the 
residuum,  he  was  advised  it  was  a  question  proper  for  the  deterr 
mination  of  the  court.  And  that  he  had  a  right  to  such  determi- 
nation before  he  accepted  the  legacies.  Yet,  without  that  deter- 
mination, he  accepts  the  legacies. 

Therefore  this  is,  in  mv  opinion,  a  material  suppressio  veri:  a 
concealment  by  one  party  of  what  he  knew  from  the  other(a). 

*It  cannot  be  said  that  this  was  the  common  ^  ^^^^  ^ 
equity  of  the  court,  and  that  every  body  was  pre-     ^  J 

sumed  to  know  it.    That  argument  was  exploded  in  the  case  of 
Pusey  v.  Desbouverie,  3  P.  W.  315. 

As  to  the  power  of  the  husband  to  have  made  this  option,  I 
am  inclined  to  think  under  this  case  he  might,  though  I  give  no 
opinion  upop  it. 

The  next  objection  to  the  account  is  length  of  time  and  diffi- 
culty of  accounting,  by  reason  of  the  loss  of  vouchers.  The 
length  of  time  is  but  five  years,  for  I  consider  both  releases  as 
obtained  unduly.  There  is  no  evidence  of  any  vouchers  delivered 

(a)  Wherever  one  contractinp^  party  is  ignorant  of  its  rights,  and  that  ignorance 
is  taken  advantaflfe  of  by  the  other,  equity  will  relieve.  Jarvis  v.  Duke,  1  Vern.  19. 
Geo  ▼.  Spencer,  tb.  32.  Broderick  ▼.  Brokerick,  4  Vin.  Ab.  534.  1  P.  W.  239.  Pu- 
mj  T.  Desbouverie,  3  P.  W.  315.  Cocking  v.  Pratt,  1  Ves.  400.  Scrope  ▼.  Offley. 
Toml.P.C.276.  Meade  v.  Webb,  ib.  308.  Ranisden  v.  Hylton,  2  Yes.  304.  Evans  V. 
Llewellyn,  2  Bro.  C.  C.  150.  Bowles  v.  Stewart,  1  9ch.  &  Tipf.  209.  East  India 
Company  v.  Donald,  9  Ves.  275. 
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up;  and  If  a  ^rsQii  obtaining  an  undue  release,  and  such  as  can- 
not be  Supported  in  a  court  of  conscience,  could  be  admitted  to 

•  bar  &n  account  by  his  own  destruction  of  vouchers,  I  should,  by 
that  means,  be  encouraging  him  to  double  hatch  his  fraud. 

I  am  therefore  of  opinion,  that  neither  the  releases,  nor  length 

•  of  time,  nor  the  want  of  vouchers,  are  a  bar  the  plaintiff's  ac- 
count. 

The  next  consideration  will  be  upon  the  different  rights  or 
claims  under  the  settlement  or  the  will  of  Mr.  Smith.  The  first 
is  of  the  two  sums  of  500/.,  covenanted  to  be  paid  on  contingen- 
cies which  never  happened,  and  which  are  claimed  merely  from 
not  attending  to  the  words  of  relation  that  run  through  the 
settlement. 

The  next  is,  who  are  entitled  to  the  4000/.  ?  I  do  not  find  that 
the  plaintiffs  claim  any  part  of  it  at  the  hearing  by  virtue  of  the 
devise  of  that  legacy ;  but  they  say,  if  no  children,  the  limitation 

r  *71  1  ^^^^  ^^  ^^^^'  ^^^  ^^  *falls  into  the  residuum.  The 
^  ^    infant  claims  1000/.  part  of  it,  and  consequential 

to  that  a  like  claim  arises  to  any  three  children  more  of  the  plain- 
tiffs. 

I  will  first  consider  the  claim  on  behalf  of  the  infant  It  is 
said  the  testator's  intent  was,  if  Mrs.  Ruffe  had  but  four  children 
born  at  any  time,  and  begotten  by  any  husband,  they  were  to 
have  4000/.  each :  for  instance,  if  she  had  two  by  Mr.  Ruffe, 
born  before  the  testator's  death,  and  two  by  Mr.  Salkeld,  bom 
after  his  death,  they  should  have  1000/.  each ;  but  if  Mr.  Salkeld 
had  a  third  child,  his  two  first  children  were  to  forfeit  lOOO/L  each. 
Whimsical  as  this  disposition  is,  if  the  disposition  is  so  expressed, 
it  must  take  effect;  but  it  can  never  be  established  upon  con- 
struction. 

But  neither  the  words  nor  the  subject-matter  will  admit  such 
exposition.  A  pecuniary  legacy  is  seldom  intended  as  a  provi- 
sion, but  as  a  benevolence,  and  therefore  it  was  natural  for  the 
testator  to  confine  this  to  objects  of  his  knowledm,  and  for 
which  he  had  contracted  an  affection,  the  children  Uving  at  his 
death.  He  was  determined  to  provide  for  his  daughter's  family 
by  his  disposition  of  the  residuum.  The  words  in  syntax  run 
thus:  "  To  my  daughter  Sarah  Ruffe's  child  or  children,  to  the 
number  of  four  living  at  my  decease,  I  give  and  bequeath  the  sum 
of  1000/.  each ;  and  if  she  shall  have  a  greater  number  than  four, 
then  I  give  and  bequeath  the  sum  of  4000/.  only,  to  be  divided 
amongst  the  said  children,  that  shall  be  so  living  at  my  decease," 
&c.  The  quantum  is  restrained  to  4000/.  the  objects  only  to 
the  children  living  at  the  testator's  decease;  but  then  it  is  added 
"  but  if  my  daughter  shall  happen  to  die  without  issue,  that  then 
and  in  such  case,"  &c. ;  and  on  these  words  it  is  said  the  limita- 
tion over,  after  a  general  failure  of  issue,  is  too  remote  and  void. 
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And  it  is  true,  that  whenever  a  particulai  estate  is  giv&x  in  a 
chattel  of  the  *duration  of  an  estate  tail,  a  limita-  j-  ^^-^^  ^ 
tion  over  is  void;  but  this  is  not  a  limitation  over    I-    *  J 

by  Mray  of  remainder,  but  %n  absolute  legacy  to  the  children,  if 
they  live  to  its  vesting  in  them :  if  they  do  not,  then  to  other 
persons.  It  is  like  the  limitation  of  two  fees-simple,  to  start  at 
the  same  time  upon  different  events,  as  in  the  case  of  Luddington 
v.  Kime,  1  Salk.  224.  Lord  Ravm.  203. 

Now  the  devise  of  the  residuum  is  the  reverse,  for  that  beii^ 
intended  as  a  provision,  is  given  to  the  daughter  and  her  general 
issue,  and  the  limitation  over  on  failure  of  general  i^sue  is  in 
nature  of  a  remainder;  now  her  general  issue  could  not  take, 
but  by  vesting  the  residuum  in  the  daughter,  transmissible  to  her 
issue,  and  then  the  limitation  over,  on  failure  of  issue,  would 
tend  to  a  perpetuity,  and  is  void  (a). 

Let  it  be  referred  to  the  Master,  to  take  an  account  of  the 
debts  and  funeral  expenses  of  the  testator,  and  also  an  account' 
of  the  personal  estate  come  to  the  hands  of  the  executors,  and 
let  the  balance  be  divided  into  two  equal  moieties ;  and  let  the 
plaintiff's  make  their  election  whether  they  will  take  it  under  the 
custom  of  Jjondon,  or  the  will  of  the  testator.  Let  the  Master 
take  an  account  of  the  legacies  given  by  the  will  of  the  testator, 
and  let  the  same,  in  case  plaintiff  shall  elect  to  take  under  the 
custom,  be  paid  out  of  the  testamentary  part ;  but  if  they  shall 
elect  to  take  under  the  will,  then  let  the  debts  be  paid  in  a  course 
of  administration,  &c. 


♦Griffith  V.  Sheffield.        [      *is      ] 

(Reg.  Lib.  a.  1766,  fol.  238.)    (a) 

[Mudi,  1768.] 

An  underteking  contained  in  a  letter  from  A  devisee  of  real  estate  to  B  a  legatee,  to 
pay  interest  upon  her  legacy,  which  was  charged  upon  the  estate  according  to  the 
rate  fixed  by  an  order  of  conrt,  provided  B  would  join  in  a  sale,  held  to  be  upon 
sufficient  consideration,  it  appearing  that  several  expensive  suits,  in  which  A  was 
engaged,  would  thereby  be  terminated,  and  the  estate  bettered ;  and  such  under- 
taking not  being  waived  by  no  notice  having  been  taken  of  it  in  a  subsequent 
agreement  to  sell,  a  specific  performance  was  decreed. 

JOHN,  Duke  of  Buckingham,  by  will  bearing  date  the  9th  of 
August  1716,  bequeathed  to  the  plaintiff,  Charlotte,  the  wife  of 

(a)  As  to  limitations  over  of  a  penonal  estate,  vide  Gray  ▼.  Shawne,  Taylor  v. 
Clarke,  Grey  v.  Montague,  Destouches  v.  Walker,  and  Bodens  v.  Lord  Galway, 
poMt,  and  notes. 

(a)  This  is  the  report  of  the  case  as  it  came  on  at  the  Rolls.  There  is  no  account 
of  the  appeal  in  the  register's  book. 
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the  plaintiff  Griffith,  then  the  wife  of  Dr.  Walker,  two  legacies 
oF  1000/.  and  5000/.,- charged  upon  his  real  estate,  and  devised 
all  his.  real  and  personal  estate  to  trustees,  to  be  invested  in  lands 
suljject  to  several  charges,  in  trust  fot  the  defendant,  Sir  Charles 
Sheffield,  upon  a  contingency  which  afterwards  happened. 
Several  suits  and  cross  suits  were  carried  on  between  the  defend- 
ant and  the  duke's  heirs-at-law  and  executors,  to  which  the  plain- 
tiff was  a  party.  By  an  order  made  on  the  0th  of  June  1737, 
the  defendant  was  directed  to  be  let  into-possession  of  the  trust 
estates,  and  it  was  ordered  that  a  receiver  should  be  appointed 
of  an  estate,  called  the  Lees  estate,  which  had  been  purchased 
with  the  personal  estate,  who  should  pay  interest  out  of  the  rents 
of  it  for  the  several  legacies,  and  to  the  plaintiff's  interest;  for  the 
former  of  the  two  legacies  at  five,  and  for  the  latter  at  four  per 
cent. 

The  parties  being  tired  with  litigation,  the  defendant,  appre- 
hending that  he  should  be  benefitted  by  a  sale  of  the  Lees  estate, 
'  wrote  a  letter,  dated  the  5th  of  April,  1752,  to  Mrs.  Griffith, 
requesting  her  to  join  in  a  sale,  in  which  he  assured  her  that  it 
could  be  no  detriment  to  her  in  any  respect,  and  would  make  the 
duke's  estate  worth  6000/.  more,  enable  him  to  settle  his  affairs, 
and  pay  off  incumbrances,  which  he  must  do  when  her  son  John 
r  *74  1  came  to  demand  it;  till  when,  if  she  thought  it 
••  J     *would  be  any  loss  to  her,  he  would  keep  her 

money  at  the  same  interest  it  then  was,  as  long  as  she  pleased, 
and  make  good  all  damages  she  could  possibly  suffer. 

By  articles  of  agreement,  bearing  date  the  23d  of  June, 
1752,  it  was  agreed,  that  application  should  be  made  to  the  court, 
for  an  order  to  sell  the  said  Lees  estate,  and  that  all  proper 
parties  should  join  in  such  sale,  and  out  of  the  purchase  money, 
the  several  legacies  in  the  Duke  of  Buckingham's  will,  and  interest 
should  be  paid,  and  that  the  executors  should  pay  the  residue  as 
the  court  should  direct;  and  that  the  parties  should  consent  to 
any  order  for  payment  of  money,  or  transfer  of  stock  to  the 
defendant,  and  to  any  orders  about  the  real  estates.  An  order 
was  accordingly  obtained,  and  the  estate  sold;  and  afterwards, 
by  a  subsequent  order,  the  sum  of  6000/.  part  of  the  purchase 
money,  was  set  apart  to  purchase  South  Sea  annuities,  and  the 
interest  thereon,  directed  to  be  paid  to  the  plaintiff.  The  interest 
arising  from  the  South  Sea  annuities  being  much  less  than  what 
was  directed  to  be  paid  upon  the  legacies,  by  the  order  of  the 
9th  of  June,  1731,  the  plaintiffs  filed  this  bill,  to  have  the  defi- 
ciency, which  amounted  to  50/.  155.  lOd.  per  annum,  made  good 
from  the  20th  of  November,  1754,  according  to  the  undertaking 
of  the  defendant  by  his  letter;  and  that  he  might  continue  to 
make  good  the  deficiency  of  the  said  interest  money,  from  time 
to  time,  as  the  same  should  become  due. 
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The  cause  coming  pn.at  the  RoHs,  on  the  27th  Januiry,  1757, 
his  Honour  ordered,  that  the  defendant  should  pay  the  interest  Of 
1000/.  at  five  per  cent,  and  5000/.  at  four  per  cent,  pursuant  td  . 
the  undertaking  in  the  letter  of  the  6th  of  April,  1752;.  and  that 
the  plaintiffs  should  be  at  liberty  to  apply  for  payment  of  the 
interest  that  should  hereafter  become  due  at  that  rate.  This  was 
an  appeal  from  the  above  decree. 

The  Attorney-General,  and  Sewell,  for  the  defendant 

*  There  are  two  objections  to  the  agreement:  ^  ^^  -. 
first,  there  is  no  sufficient  consideration ;  second,     '-  J 

supposing  there  were,  yet  it  has  been  waived  by  the  plaintiffs. 
The  letter  was  only  a  proposal  which  was  never  acc^ted.  Sir 
Charles  Sheffield  had  an  estate  tail  in  all  the  duke's  real  and  per- 
sonal estate.  He  might  have  paid  off  the  legacies  whenever  he 
pleased,  and  merged  this  estate.  This  is  not  therefore  such  a 
consideration  as  will  uphold  this  agreement.  When  a  court  of 
equity  directs  an  agreement  to  be  carried  into  execution  in  spe- 
cie, it  will  inquire  whether  the  agreement  is  fair,  reasonable,  and 
certain.  It  is  not  an  agreement  mutual  and  on  consideration. 
But  secondly,  there  is  no  notice  whatever  taken  of  the  letter  in 
the  articles.  If  it  was  the  intention  that  the  letter  should  be  bind- 
ing, why  was  there  no  agreement  to  that  effect  at  the  time  of 
executing  the  articles  ?  On  the  contrary,  it  is  inconsistent  with 
them.  On  the  whole,  the  affair  must  be  considered  to  have  stopped 
with  the  proposal,  and  never  to  have  come  to  an  agreement. 

Perrot  and  Coxe  in  support  of  the  decree. 

As  to  the  validity  of  the  agreement,  it  can  never  be  impugned 
by  any  arguments  of  the  power  of  Sir  Charles  to  merge  the  estate, 
as  he  expressly  says  in  this  letter,  that  her  coming  into  the  agree* 
ment  will  better  the  estate  6000/.,  and  that  she  is  a  necessary 
party  to  it.  As  to  the  point  of  consideration,  it  must  be  taken 
that  Mrs.  Griffiths  had  a  right  to  an  account  of  all  the  personal 
estate,  and  to  have  it  laid  out  in  land.  Her  joining  in  the  articles 
put  an  end  to  all  the  suits.  In  family  agreements  the  court  will 
not  weigh  with  great  nicety  the  amount  of  considerations,  vide 
Cann  v.  Cann,  1  P.  W.  723,  Stapilton  v.  Stapilton,  1  Atk.  6.  As 
to  this,  vid.  Wycherley  v.  Wycherley,  post.  It  must  also  be 
remembered  that  these  are  his  own  proposals.  He  could  not  get 
rid  of  the  receiver  and  the  suits  and  expenses  ^  ^^^  , 
attending  them  *without  her  consent.    If,  there-    ^  J 

fore,  it  was  upon  a  proper  consideration,  and  was  such  an  agree- 
ment as  ought  to  be  carried  into  execution,  the  remaining  question 
is,  whether  it  was  waived?  It  was  Sir  Charles  Shefl[ield's  inte- 
rest to  invest  this  money,  and  no  one  else's.  As  long  as  she  had 
a  security  for  her  interest,  she  was  indifferent  as  to  what  became 
of  it.  She  had,  therefore,  no  occasion  to  produce  the  letter  till 
the  pavment  of  the  interest  was  disputed.  She  had  nothing  to  do 
with  tlie  principal ;  that  appointment  was  of  course.    She  was 
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only  interested  in  the  prder  as  'fkr  as  it  directed  the  dividends  to 
be  paid  to  her. 

The  LfORD  Kbbper. — This  bill  was  brought  to  have  an  account 
for  the  interest  of  two  legacies,  of  1000/.  and  5000/.,  given  to  the 
plaintiff's  wife  by  John,  Duke  of  Buckingham,  charged  on  his 
estate;  and  by  decree  of  this  court  of  the  9th  of  June,  1737,  car- 
rying interest  at  the  rate  of  five  and  four  per  cent,  respectively. 
And  the  defendant,  who  was  entitled  to  tne  Duke  of  Bucking- 
ham's real  and  personal  estate,  was  liable  to  the  payment  thereof; 
and,  by  an  agreement  of  the  5th  of  April,  1752,  it  is  said  that 
Mr.  Sheffield  undertook  to  pay  such  interest. 

Now,  several  objections  are  made  to  this  agreement ;  first,  that 
it  was  without  consideration.  But  I  think  that  Mrs.  Griffiths 
joining  in  the  articles,  by  which  Mr.  Sheffield  was  enabled  to  put 
an  end  to  so  many  expensive  suits  and  accounts  (a),  and  to  which 
she  was  a  necessary  party,  and  by  which  Mr.  Sheffield  judged  his 
estate  would  be  bettered  6000/.  was  a  very  good  consideration 
moving  from  her,  Stapilton  v.  Stapilton,  cit  sup.  And  any  pro- 
r  *77  1  P^®^^  made  with  reciprocal  ^consideration,  and 
I-  J     accepted,  and  on  one  part  executed,  is,  in  my 

opinion,  a  conclusive  agreement,  and  ought  to  be  specifically  exe- 
cuted. As  in  the  case  of  Tomlinson  v.  Gill,  Amb.  330,  where  the 
consideration  of  admitting  the  father  into  the  joint  administration 
was  held  a  conclusive  and  binding  agreement,  though  by  parol. 

It  was  then  said  the  agreement  was  waived  (A),  because  no 
notice  was  taken  of  it  in  tne  articles.  But  I  think  the  execution 
of  the  articles  was  so  far  from  a  waiver,  that  it  was  an  accept- 
ance of  the  proposal,  and  the  conclusion  of  the  agreement.  Upon 
the  whole,  I  see  no  reason  to  differ  from  the  decree,  but  am  of 
opinion  that  the  same  ought  to  be  aflirmed. 


Cholmondeley  v.  Meyrick. 

(Rag.  Lib.  ▲.  1757,  foL  612,  noiQ.  Cholmondeley  ▼.  Egsrton.) 

[19th'  ^  21it  April,  1758.  8.  C.  Cit  8  Bro.  C.  C.  858,  n.  Amb.  MS8.  Coxe,  M86. 
HiU,  M88.  Perryn,  M88.] 

Term  to  commence  after  the  father's  death,  to  raise  portions  for  younger  children, 
in  such  shares  and  proportions  as  he  should  appoint,  for  want  of  appointment, 
eifually,  to  sons  at  twenty-one,  to  daughters  at  twenty-one  or  marriage,  to  be  paid 
immediately  after  the  decease  of  the  father;  with  surriTorship  in  case  of  die  death 
of  a  child  before  its  portion  should  become  due  and  payable.  The  father  died 
without  making  any  appointment :  held  the  portions  vested  at  twenty-one  or  mar- 
riage during  his  life. 

BY  indentures  of  lease  and  release,  bearing  date  the  19th  and 

(a)  Ijord  Hardwicke  obserres,  in  Penn  ▼.  Lord  Baltimore,  1  Vee.  444,  that  <*  the 
veltling  boundaries  and  peace  and  quiet  is  a  good  consideration.^' 

(b)  As  to  waiver  of  agreements,  vid.  Arundel  t.  Vynan,  poet. 
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SOth  of  July,  1714,  executed  previous  to  the  marriage  of  the 
plaintiPslate  father,  Charles  Cholmondelej,  with  Essex  Pitt,  cer- 
tain premises  were  conveyed  to  trustees  and  their  heirs  to  the 
use  of  the  said  Charles  Cholmondeley  for  life,  remainder  to 
trustees  to  preserve,  &c.  remainder,  as  to  part,  to  the  wife  for  her 
jointure,  remainder  of  the  whole  to  trustees  for  99  years  on  trusts 
'determined,  remainder  to  trustees  for  800  years,  p  ^^^  -. 
for  raising  portions  for  younger  children,  remain-    ^  *  J 

der  to  the  first  and  other  sons  of  the  marriage  in  tail  male,  with 
remainders  over. 

And  it  was  therjbv  declared  that  the  said  term  of  900  years 
was  upon  trust,  that  if  there  should  he  a  son  of  the  said  Charles 
Cholmondeley  on  the  body  of  Essex,  his  then  intended  wife,  begot- 
ten, and  also  one  or  more  daughter  or  daughters,  younger  son  or 
sons,  that  then  the  said  trustees  should,  out  of  the  rents,  issues, 
and  profits,  or  by  mortgage  or  sale,  levy  and  raise  such  money 
for  me  portion  of  such  daughter  or  daughters,  younger  son  or 
sons,  in  such  shares,  proportions,  and  manner,  and  with  such 
maintenances  in  the  mean  time  as  t|ierein  declared ;  that  is  to 
say,  if  there  should  be  but  one  son,  and  only  one  daughter,  then 
5000JL  for  the  portion  of  such  only  daughter;  and  if  there  should 
be  two  such  sons,  and  no  daughter,  then  3000/.  for  the  portion  of 
such  younger  son ;  and  if  there  should  be  an  eldest  or  only  son, 
and  only  two  other  children,  then  the  sum  of  6000/.  for  the  por- 
tion of  such  otfier  two  children  (and  other  provisions  were  made 
in  case  of  a  greater  number  of  children) :  the  said  several  sums 
for  the  portion  or  portions  of  such  daughter  or  daughters,  and 
younger  son  or  sons,  to  be  raised  and  paid  to  him  or  tnem  at  such 
time  or  times ;  and  in  case  there  should  happen  to  be  more  than 
one  cluld  besides  an  eldest  son,  then  in  sucn  shares,  and  propor- 
tions, and  manner,  as  the  said  Charles  Cholmondeley,  by  any  deed 
or  writing,  to  be  by  him  duly  executed  in  the  presence  of  two  or 
more  credible  witnesses,  or  by  will,  should  direct,  limit,  or  appoint, 
and,  for  want  of  such  appointment,  to  be  equally  divided  amongst 
them,  if  more  than  one  such  daughter  or  younger  son,  share  and 
share  alike,  and  to  be  raised  and  paid  in  manner  following,  (that 
is  to  say,)  to  such  younger  son  or  sons  at  'twenty-  p  ^^g  •. 
one,  and  to  the  daughter  and  daughters  at  her  or    I-  J 

their  respective  ages  of  twenty-one,  or  days  of  marriage,  which 
should  respectively  happen  after  the  decease  of  the  said  Charles 
Cholmondeley ;  or  in  case  any  such  daughter  or  daughters  should 
attain  twenty-one,  or  be  married  in  the  lifetime  of  the  said  Charles 
Cholmondeley,  then  to  be  paid  immediately  after  the  decease  of 
the  said  Charles  Cbolmonaeley,  unless  the  same  should  have  been 
raised  and  paid  in  his  lifetime,  which  it  might  be  by  his  direction. 
And  it  was  thereby  declared  and  provided,  that  in  case  any  such 
daughter  or  daughters,  younger  son  or  younger  sons,  should  die 

Vol.  I.  9 
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before  his,  her»  or  their  portions  should  become  due  and  payable, 
or  be  sooner  paid  as  aforesaid,  then  the  portion  or  portions  of  such 
of  them  so  dying  to  go  to  and  be  paid  amongst  the  survivor  or 
survivors  of  them,  when  the  original  portion  of  such  surviving 
daughter  or  daughters  should  become  due  and  payable  as  afore- 
said :  provided  that  no  surviving  daughter  or  younger  son  should 
thereby  have  any  greater  portion  than  by  the  trust  aforesaid,  is 
for  him  or  her  provided,  in  case  such  daughter  or  daughters,  or 
younger  son  or  sons,  so  dying,  had  not  been  born.  Provided, 
that  if  all  die  before  any  of  their  portions  should  become  payable, 
then  the  term  to  cease. 

The  issue  of  the  marriage  were  one  eldest  son,  the  plaintiff, 
and  five  younger  children,  three  of  whom  died  young,  in  the 
lifetime  of  the  rather  and  mother :  the  two  others  were  daughters, 
the  elder  of  whom,  Jane,  married  the  defendant,  Meyrick,  and 
died  in  the  lifetime  of  her  father,  leaving  two  children :  the  other 
daughter  Mary,  married  the  defendant  Wannup,  and  was  a 
defendant  in  the  present  cause. 

Charles  Cholmondeley,  the  father,  died  in  1756,  intestate,  and 
without  having  made  any  appointment. 

r  *80  1  The  plaintiff  conceiving  that  Mrs.  Wannup  was 
*■  J     injured  *by  the  non-appointment  of  his  father,  by 

articles  of  agreement  bearing  date  the  29th  of  September,  1756, 
reciting  his  rather's  marriage  settlement*  and  that  Mrs.  Meyrick 
had  died  before  her  portion  became  payable ;  and  that  Mrs. 
Wannup  thereby  became  entitled  to  5000/.,  and  that  Mrs.  Mey- 
rick's  children  were  entitled  to  nothing;  and  that  he  was  unwUIing 
to  take  advantage  of  his  father's  non-appointment,  agreed  to 
secure  to  Mrs.  Wannup  the  sum  of  1000/1  to  make  up  the  sum 
of  6000/. ;  and  also  the  sum  of  1000/.  to  Mrs.  Meyrick's  two 
children. 

The  bill  prayed  that  it  might  be  determined  what  sum  should 
be  raised  under  the  300  years'  term,  and  whether  Meyrick  was 
entitled  to  any  share^of  the  6000/.,  or  whether  Mrs.  Wannup  was 
entitled  to  the  whole ;  and  if  6000/.  was  to  be  raised,  that  the 
articles  might  be  declared  void.  The  only  point  argued  was 
between  the  co-defendants,  whether  Mrs.  Meyrick,  having  died  in 
her  father's  lifetime,  was  entitled  to  a  moiety  of  the  sum  of  6000/. 
provided  for  two  children  ? 

The  Attorney-General  and  Strickland  for  the  defendant  Mey- 
rick. 

Mr.  Meyrick  claims  to  be  entitled  to  3000/.,  as  the  moiety  of 
6000/.  raisable  under  the  term  of  three  hundred  years,  it  having 
vested  in  his  wife  on  her  marriage.  The  present  question  arises 
upon  a  common  clause  in  a  settlement,  for  a  portion  to  be  raised 
out  of  land,  which  cannot  vest,  and  be  transmissible,  till  it  is  pay- 
able and  raisable.     Therefore  the  settlement  fixes  the  time  of 
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twenty-one  for  sons,  and  twenty-one  or  marriage,  for  daughters ; 
that  being  the  time  when  they  want  it.  The  settlement  evidently 
provides  that  they  may  vest  during  the  lifetime  of  the  father :  and, 
in  order  to  prevent  the  inconvenience  of  raisins  them  during  his 
lifetime,  the  raising  is  expressly  postponed  tiil  after  his  death. 
The  inclination  of  the  court  is  always  in  favour  of  vesting 
^portions.  Pitfield's  Case,  2  P.  W.  618,  and  therefore  ^  „ 
Lord  Hardwicke,  in  order  to  effectuate  the  general     I-  J 

intent  of  the  settlement,  went  against  the  express  words,  Emperor 
V.  Rolfe,  1  Yes.  208.  His  lordship  thought  that  it  could  never  be 
the  intention  that  a  child,  living  tiil  twenty -^one,  marrying  and 
having  children,  should,  by  dying  in  the  parent's  life,  lose  its 
portion.  The  words  in  the  present  case  are,  «•  due  or  payable," 
which  are  to  the  same  efTect  with  those  which  occurred  in  the 
settlement  in  Emperor  v.  Rolfe,  and  which  are  inserted  for  the 
benefit  of  the  estate,  not  in  favour  of  a  surviving  child.  The 
words  there  were  ''due  and  payable."  It  may,  perhaps,  be 
objected,  that  the  portions  are  suspended,  and  prevented  from 
being  vested  by  the  father's  power  of  appointment  But  suppose 
both  daughters  had  married  and  died  in  the  lifetime  of  their  father, 
leaving  families,  should  nothing  be  raised?  and  yet,  in  such  case, 
there  would  have  been  no  objects  of  appointment.  Conway  v 
Walpole,  Barn.  Ch.  Rep.  153. 

The  Solicitor-General  and  Perrot  for  the  defendants,  the 
Wannups. 

The  question,  whether  Mr.  Meyrick  is  to  take  any  part  of  the 
6000/.,  must  depend  on  the  words  of  the  settlement  The  power 
of  appointment  differs  the  present  case  very  materially  from  Em- 
peror V.  Rolfe.  As  the  number  of  children  may  vary,  nothing 
certain  can  vest  in  any  of  them  till  appointment;  and  as  the  power 
of  appointment  may  be  exercised  by  will,  the  children,  who  are 
to  take,  cannot  be  determined  till  the  father's  death.  The  intention 
of  the  settlement  is,  that  no  children  should  be  benefited,  unless 
they  survived,  so  as  to  be  the  object  of  appointment  And,  though 
this  provision  may  be  very  unusual  and  unreasonable,  yet,  if  it 
be  so  "expressed,  the  court  must  carry  it  into  effect  j-  ^^2  i 
The  parties  might  have  an  inclination  that  the  portion     '>  •' 

should  not  be  raised  to  the  prejudice  of  the  estate,  for  the  advan- 
tage of  a  deceased  child.  There  was,  therefore,  no  vested  interest 
under  this  settlement,  in  any  child  that  did  not  survive  the  father. 
Mason  v.  Limberry,  Com.  Rep.  451.  Maddison  v.  Andrews, 
1  Ves.  67,  61.,  Davy  v.  Hooper,  2  Vern.  655.,  Wingrave  v.  Pal- 
grave,  1  P.  W.  491.,  Tourney  v.  Tourney,  Prec.  Can.  290. 

The  Lord  Keeper. — This  bill  is  brought  by  Mr.  Chotmondeley, 
who  has  entered  into  articles  to  pay  Mrs.  Wannup,  his  sister, 
the  defendant,  1000/.,  to  make  up  her  fortune  6000/.,  upon  a  sup- 
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podtioa  that  Mrs.  Wanoup  wouM  be  entitled  to  5000Z.  under  the 
settlement  of  her  father,  as  the  nngle  younger  child,  entitled  to  a 
portion  under  the  three  hundred  years  term. 

Supposing  she  was  the  single  younger  chik!,  she  would  be 
entitled  to  MOO  only ;  and  therefore  the  question  on  this  bUl  is, 
whether  Bfr.  Chohnondeley  has  been  imposed  on  or  mistaken,  so 
as  to  authorize  me  to  set  aside  these  articles.  It  is  allied,  that 
Mr.  Cholmondeley  conceived,  that,  if  his  father  bad  made  an 
appointment,  Mrs.  Wannup  would  be  entitled  to  OOOOi. 

Now  it  seems  very  clear,  that  Mr.  Cholmondeley,  the  father, 
could  have  no  power  to  appoint  in  the  case  which  Mr.  Cholmon- 
deley, the  son«  supposed ;  and  therefore  these  articles  being  vo* 
luntary,  and  entered  into  upon  a  mistake  and  misapprehension, 
ought  without  further  question  to  be  set  aside. 

Sut  the  grounds  of  Mr.  Chobnondeley's  relief  seem  to  have 
r  •83  1  ^*^^  deserted,  and  the  question  proposed  forme  to 
>-  J     •determine  is  between  tne  co-defendants,  Mr.  Mey- 

rick  and  the  Wannups ;  and  the  question  is  whether  upon  the 
trusts  of  the  throe  hundred  years  term  Mr.  Meyrick's  wife  was 
entitled  to  a  moiety  of  OOOOt  provided  for  two  children,  or  whether 
the  whole  5000iL  only,  is  to  be  raised  for  Mrs.  Wannup,  Mrs. 
Merrick  dying  in  the  lifetime  of  her  father,  and  before  her  portion, 
by  the  trusts  of  the  term,  could  be  raised ;  and  that  question 
seems  to  me  to  be  extremely  plain,  and  easily  solvible  by  conmion 
sense,  and  on  the  principles  of  obvious  justice. 

Tliis  term  of  three  hundred  years  was  created  by  the  settle- 
ment for  raising  portions  for  younger  children,  according  to  the 
number  that  should  be  bom  of  the  marriage.  If  one,  5000il ;  if 
two,  6000/. ;  if  four,  SOOOiL ;  if  five,  10,000/. ;  and  the  sums  were 
certain  according  to  the  number  of  children  that  should  be  bom, 
and  entitled  to  their  portions.  But  if  more  than  one,  in  such 
shares  and  proportions  as  Mr.  Cholmondeley  the  father  should 
appoint,  and,  in  default  of  appointment,  equally  to  be  divided, 
payable  to  the  sons  at  twenty-one,  or  marriage ;  but,  if  they 
attained  twenty-one,  or  married  in  the  father's  lue-time,  then  the 
money  to  be  raised  and  paid  immediately  after  the  father's  death, 
when  the  term  took  efiect  in  possession.  But  it  is  provided,  that 
if  any  die  before  their  portion  occomes  due  and  payable,  or  before 
it  is  sooner  paid  bv  the  power  the  father  reserved  for  that  purpose, 
the  portion  of  such  child,  so  dyins,  shall  go  and  be  paid  amongst 
the  survivors,  equally  to  be  divided,  when  the  original  portion 
should  become  payable ;  provided  that  no  surviving  daugnter  or 
younger  son  should  thereby  have  any  greater  portion  than  by  the 
trusts  aforesaid  is  for  him  or  her  provided,  in  case  such  daughter, 
or  younger  son,  so  dying,  had  not  been  bom. 

Now  upon  this  declaration,  it  cannot  be  disputed  that  if  there 
r  •84  1  ^^^  ^^^  children  bom  that  lived  till  their  *por- 
^  ^    lions  became  due,  they  must  have  6000/.  raised  out 
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of  the  estate,  whether  Mr.  Cholmoodeley  was  willing  or  not  He 
could  only  divide  that  6000/.  between  them,  according  to  his  dis- 
cretion* It  is  as  certain,  that  if  five  were  born,  and  only  two 
lived  till  their  portions  became  due,  they  could  have  but  6000/., 
though  Mr.  Cbolmondeley  had  been  willing  to  have  given  them 
more.  Why  ?  Because  the  burthen  on  the  eldest  son  was  settled 
by  the  marriage  contract,  and  also  the  provision  for  the  younger 
children,  and  nothing  was  left  to  his  discretion,  but  to  judge  of, 
and  reward  the  nierit  and  behaviour  of  these  younger  children. 
There  is  no  power  reserved  to  him  to  deprive  any  younger  child 
of  his  whole  fortune. 

Here  a  sum  certain  is  provided  according  to  the  number  of  the 
children  born ;  unalterable  as  to  the  quantum,  but  alterable  and 
defeasable  quoad  the  respective  proportions ;  and  by  the  clause  of 
survivorship,  if  five  had  oeen  bom,  and  four  had  died  before  their 
portions  became  payable,  the  10,000/.  would  have  vested  and 
eone  firom  the  children  dying  to  the  survivor,  had  it  not  been  for 
the  restrictive  clause,  that  they  should  take  no  more  by  sinrvivor- 
ship  than  if  the  children  dying  had  never  been  born. 

The  death  of  the  father  was  the  time  when  the  legal  term  com- 
menced, and  would  take  effect  in  possession,  and  then  the  por- 
tions were  to  be  raised ;  but  there  was  a  vesting  at  twenty-one 
or  marriage,  with  a  power  of  appointment  hanging  over  it.  But 
we  know  that  a  power  inserted  m  a  settlement,  and  never  exe- 
cuted, is  as  if  there  had  been  no  power  at  all,  and  is  an  insignificant 
letter,  Menzey  v.  Walker,  For.  72,  et  vide  Sugd.  on  Powers,  581, 
and  cases  cited  there.  In  this  case,  the  term  vests  at  the  death 
of  Mr.  Cbolmondeley  the  father,  and  the  remainder-  p  «g .  ^ 
*man  can  never  have  it  reassigned  till  the  trusts  of    ^  -■ 

it  are  performed  under  the  directions  of  this  court. 

These  portions  are  made  payable  to  the  daughters  at  twenty- 
one  or  marriaffe,  to  the  sons  at  twenty-one ;  the  time  when  they 
might  naturally  be  supposed  to  be  most  in  want  of  them.  This 
court  has  formerly  gone  so  far  as  that,  where  the  time  has  arrived, 
it  has  lent  its  aid  to  the  trustees  to  raise  the  portions  by  a  mort- 
ffa^  of  the  term  in  reversion,  where  there  were  no  present  read^ 
miits.  This  was  in  fact  the  true  spirit  of  the  settlement.  But  it 
was  soon  found  that  this  was  extremely  inconvenient,  by  mangling 
estates,  and  making  children  disobedient :  and  therefore,  unless  it 
is  expressly  directed  by  the  deed,  this  court  says  now  the  portion 
shall  vest,  but  not  be  payable  by  anticipation,  till  the  fund  is  ready 
for  the  payment  and  aischarge  of  it.    Emperor  v.  Rolfe. 

It  has  been  insisted,  on  the  part  of  the  defendant  Wannup,  that 
the  power  of  appointment  suspends  any  vesting  during  the  father's 
lile-time,  and  conseouently  that  as  Mrs.  Meyrick  died  in  her 
father's  life-time,  nothing  vested  in  her  that  could  be  transmitted 
to  her  representatives.  Vide  Rooke  v.  Rooke,  fosU  where  there 
was  a  similar  power  of  appointment. 
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If  this  doctrine  should  prevail,  it  would  be  attended  with  very 
extensive  consequences.  For  these  powers  are  inserted  in  set- 
tlements, with  a  view  and  design  that  they  never  should  be  exe- 
cuted ;  for  every  man  wishes  that  his  children  may  deserve  equally, 
and  these  powers  presuppose  a  vesting.  Here  the  father  has  done 
nothing,  but  he  designed  all  his  younger  children  should  be  left  to 
such  provision  as  is  carved  out  for  them  by  the  settlement ;  and 
as  he  has  never  executed  the  power  of  appointment  therein 
r  *86  1  ^^^^^  ^^  ^™»  ^^  ^^^  stands  as  if  *there  had 
*•  J    been  no  such  power ;  and  upon  the  principles  of 

this  court,  the  doctrine  laid  down  in  Emperor  v.  RoUb  must  be 
followed. 

As  to  the  cases  of  Davy  v.  Hooper,  and  Wingrave  v.  Palgrave, 
which  were  cited  for  the  Wannups,  they  were  cases  of  settle- 
ments of  a  sum  of  money  for  aaughters  under  a  particular 
description,  and  as  they  did  not  fall  within  that  description,  their 
representatives  could  not  be  entitled :  but  the  present  case  is  that 
of  a  portion  vested  with  a  power  of  appointment  hanging  over  it, 
which  has  never  been  executed,  and  therefore  I  am  of  opinion, 
that  the  defendant  Meyrick  is  entitled  as  the  personal  representa- 
tive of  his  deceased  wife  to  3000/.^  one  moiety  of  6000£,  pro- 
vided by  this  settlement  for  the  portions  of  the  children,  with 
interest  from  the  death  of  Charles  Cholmondeley,  the  father. 

It  IB  now  tn  estaUiflhed  rale,  that  if  portions  are  directed  to  be  paid  at  twenty- 
one  or  marriage,  followed  by  a  claoae,  tiiat  if  they  attain  these  periods  in  the  tile- 
time  of  the  father,  the  portions  shall  not  he  paid  till  after  his  death,  yet  that  clause 
will  not  prevent  the  vesting  in  the  life  of  the  father.  <<  These  clauses/'  as  Lord 
Rosslyn  observes  (3  Yes.  54),  **  were  framed  to  obviate  the  difficulty  arising  from 
the  determinations  that  charged  the  reversion,  by  permitting  interest  to  be  carried 
on  from  the  age  of  twentyfOne,  though  there  was  an  estate  for  life.  As  soon  aa 
these  clauses  came  forward.  Lord  Hardwicke,  in  Emperor  v.  Rolfe,  put  a  just  cour 
struction  upon  them.'*  If  the  settlement  indeed  "  clearly  aud  unequivocally  makes 
the  right  of  the  child  to  a  provision,  depend  upon  its  surviving  both,  or  eitiier  of  its 
parents,  a  court  of  equity  has  no  authority  to  control  that  disposition,"  per  M.  R. 
3  Yes.  &  Be.  85.  But  « the  court  looking  upon  it  as  a  hard  thing,  to  impute  to  a 
father  that  *he  should  mean  a  child  having  attained  twenty-one, 
[  *87  ]  ^''  conic  to  marriageable  years,  and  formed  a  family;  yet  be- 
cause that  child  dies  in  his  life»  the  descendants  should  have 
nothing,  and  feeling  that  not  to  be  a  probable  intention  in  the  patent,  have  thongfat 
themselves  at  liberty  to  manage  the  construction  of  the  words,  as  they  would  not  in 
the  case  of  a  stranger,  upon  a  matter  of  contract,  without  any  mixture  of  parental 
feeling."  Per  Lord  Chancellor,  6  Yes.  507;  and  his  Lordship  adds  in  anotiier  part 
of  his  judgment  in  the  same  case,  "  The  natural  intention  must  direct  me,  and  the 
cases  authorise  me  to  straggle  with  language."  Emperor  v.  Rolfe,  1  Yes.  S08 ; 
and  the  present  case,  have  been  followed  in  Rooke  v.  Rooke,  pott,  Reynous  ▼.  Jef- 
freys, pott,  and  6  Toml.  P.  C.  398.  Randall  v.  Metcalfe,  3  Toml.  P.  C.  318. 
Woodcock  V.  D.  of  Dorset,  3  Bro.  C.  C.  569.  Willis  v.  Willi*,  3  Yes.  51.  Hope 
V.  Ld.  Glifden,  6  Yes.  499.  Bchenck  v.  Legb,  9  Yes.  300.  Powis  ▼.  Burdett,  ib. 
438.  King  v.  Hake,  ib.  488.  Bayard  v.  Smith,  14  Yea.  470.  Howgrave  v.  Car- 
tier,  3  Yes.  dc  Be.  79. 
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[1768.  Irt  &  2d  May.  8.  C.  Amb.  355.  Perryn,  MS8.  Sewell,  M8S.] 
Debtee  to  tnuteea  to  raise  by  mortgage,  or  lease,  so  much  money  as  would  pay  tes- 
tator's debts,  and  afterwards  to  permit  A  to  receive  the  rents  and  profits  for  hia  Ufe, 
and,  after  his  decease,  to  permit  his  eldest  son,  and  the'  issue  male  of  such  eldest 
son,  to  receiye,  dec  and,  for  want  of  issue  of  A  to  B,  in  like  manner ;  and  for 
want  of  issue  of  both,  or  if  their  issue  should  die  without  issue,  then  over :  held, 
a  trust  estate,  and  that  A  took  an  estate  tail. 

SIR  SAMUEL  LENNARD  having  two  natural  children,  Sa- 
muel  and  Thomas  Lennard,  and  no  legitimate  issue,  by  his  will, 
bearing  date  the  26th  of  November,  1726,  devised  the  premises  in 
Question  to  Sir  R.  Austin  and  ^Peter  Burrell,  and  ^  ^gg  ^ 
tneir  heirs,  upon  this  special  trust  and  confidence,     ^  J 

and  his  will  was,  the  said  trustees  should  raise,  by  mortgage  or 
lease,  so  much  money  as  would  pay  his  debts  and  legacies,  and 
afterwards  permit  and  suffer  Samuel  Lennard,  the  eldest  of  his 
said  children,  to  receive  the  rents  and  profits  for  the  term  of  his 
natural  life,  and,  after  his  decease,  to  permit  and  suffer  the  eldest 
son  of  the  said  Samuel  Lennard,  and  the  issue  male  of  such  eldest 
son  of  Samuel,  to  receive  the  same;  and,  for  want  of  issue  of  the 
said  Samuel,  to  permit  his  second  son,  Thomas  Lennard,  to  receive 
the  same  for  and  during  the  term  of  his  natural  life,  and,  from 
and  after  his  decease,  to  permit  the  eldest  son  of  the  said  Thomas 
to  receive  the  same  to  him  and  the  heirs  male  of  his  body ;  and, 
for  want  of  issue  of  both  his  said  children,  or  if  their  issye  should 
die  without  issue,  then  to  permit  his  sister,  Dorothy  Lennard,  to 
receive  the  rents  for  her  life,  and,  after  her  decease,  to  the  first  son 
of  her  body,  and  the  heirs  male  of  such  first  son,  he  and  they 
taking  the  name  of  Lennard,  and,  for  want  of  such  issue,  to  permit 
his  nephew,  Francis  Leigh,  to  receive  the  rents  for  his  life,  and, 
after  his  decease,  to  suffer  his  second  son  that  should  be  living  at 
the  time  the  beforementioned  contingencies  should  happen,  andthe 
heirs  male  of  his  body,  to  take  the  rents,  &c.  and,  for  want  of 
issue  of  the  said  second  son,  to  suffer  the  next  son  of  Francis 
Leigh,  which  is  not  his  heir-at-law,  to  take  the  same,  he  taking 
the  name  of  Lennard ;  and  then  came  the  following  clauses ; 

'^  My  will  and  meaning  always  beins,  that  I  would  have  my 
estate  go  to  such  of  my  said  nephew's  children,  in  succession,  and 
always  separated  from  him  that  is  my  said  nephew's  heir  and 
carries  his  name,  that  such  child  may  take  and  bear  my  name, 
and  for  want  of  such  issue,  to  the  use  of  my  own  right  heirs  for 
ever. 

^'  I  will  that  my  son  Samuel  shall  have  the  use  of  my 
^pictures  for  and  during  his  natural  life,  and,  after  ^  _g  ^ 
his  decease,  to  his  issue,  and  the  issue  of  his  issue;    ^  J 
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and,  for  default  of  issue  of  Samuel,  then  to  Thomas  and  his  issue 
in  the  same  manner ;  and,  in  default  of  such  issue,  then  to  my 
sister  Dorothy,  in  such  manner  as  I  have  given  her  my  real 
estate." 

The  testatoi  died  23d  of  October,  1737 ;  Thomas  Lennard, 
Dorothy  Lennard,  and  Francis  Leigh,  died  without  issue  in  the 
lifetime  of  Samuel.  In  1749  Samuel  Lennard  died,  leaving  one 
daughter,  the  defendant,  Mary  lennard,  who  claims  an  estate 
tail  under  the  will 

The  biU  was  brought  by  Sir  John  Stanley,  as  heir-at-law  of  the 
testator,  to  have  a  conveyance  of  the  legal  estate  from  Burrell, 
the  surviving  trustee,  and  for  an  account  of  the  rents  and  profits 
from  the  death  of  Samuel. 

The  Solicitor-General,  Sewell,  and  Wilbraham,  for  the  plain- 
tiff. 

The  only  question  is,  whether,  upon  the  construction  of  this 
will,  the  defendant,  Mary,  the  daughter  of  Samuel,  took  an  estate 
tail  by  implication.  This  is  the  devise  of  a  trust,  and  not  a  legal 
estate ;  the  whole  beneficial  estate  is  given  to  the  trustees  and 
their  heirs  by  mortgage  or  lease,  to  raise  money  to  pay  debts,  and 
therefore  they  must  have  the  whole  fee  in  them  to  answer  those 
purposes.  Shaw  v.  Weigh,  1  Eq.  Ab.  184.,  Bagshaw  v.  Spencer, 
2  Atk.  670.  583.,  1  Ves.  142.  152.,  1  Ck)llect.  Jurid.  378. 

Courts  of  equity  have  always  been  more  anxious  to  carry  the 
intent  of  the  party  into  execution  in  cases  of  trusts  than  of  legal 
estates,  and  have  made  a  distinction  between  trusts  executed,  and 
trusts  executory.  But  they  have  always  been  more  strict  where 
r  *90  1  ^  testator  has  *left  something  to  be  done,  and  has 
L  ^    intended  that  the  estate  should  afterwards  be  con- 

veyed in  a  more  accurate  manner.  But,  supposing  this  to  be 
the  devise  of  a  legal  estate,  yet  there  appears  no  intent  in  the 
testator  to  give  an  estate  tail  to  the  daughter  of  Samuel  Lennard, 
but  quite  the  contrary. 

In  order  to  find  out  the  intention  of  the  testator,  it  is  proper  to 
consider,  first,  the  general  intent,  taken  on  the  whole  wfll  collec- 
tively, and,  secondly,  the  construction  of  the  particular  clauses  in 
the  will,  from  whence  any  implied  intent  of  the  testator,  to  give 
an  estate  tail  to  Samuel  Lennard,  can  be  collected. 

First,  as  to  the  general  intent.  It  is  clear  that  the  testator 
intended  to  preserve  his  estate  in  the  male  line,  and  to  keep  up  a 
male  succession  in  his  family ;  and  that  the  devisees,  unoer  his 
will,  should  take  the  name  of  Lennard.  In  the  devise  to  the 
second  son  of  his  nephew,  Francis  Leigh,  he  directs  him  to  take 
the  name  of  Lennard,  and  he  expressly  excludes  the  eldest,  who 
would  be  entitled  to  the  Leigh  estate,  and  be  inclinable  to  keep  up 
that  name.  Taking  the  several  clauses  of  the  will  together,  there 
cannot  be  a  stronger  expression  of  an  intent  to  preserve  a  male 
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succession,  by  directing  the  devisees  to  take  the  name  of  Len- 
nard,  where  he  thought  they  would  not  inherit  it  from  their 
father. 

Secondly,  as  to  the  construction  of  the  particular  clauses  of  the 
will  To  make  estates  arise  by  implication  is  not  agreeable  to  the 
plainness  of  the  common  law,  but  has  been  admitted  through  ne- 
cessity ;  as,  where  a  man,  having  a  wife  and  two  children,  devises 
to  the  eldest  son,  after  the  decease  of  the  wife,  there  the  wife  was 
held  to  have  an  estate  for  life  by  implication  through  necessity ; 
but,  if  the  devise  had  been  to  the  second  son,  in  like  manner, 
there  would  not  have  been  such  necessity,  because  the  estate 
might  have  descended  to  the  eldest  son  *in  the  mean  ^  ^g ,  ^ 
time,  and  therefore  an  estate  for  life  could  not  have     ^  J 

arisen  to  the  wife  by  implication.  Now  there  are  only  two  clauses 
in  this  will  from  whence  any  implied  intent,  to  give  an  estate  tail 
to  the  first  taker,  can  be  collected.  The  first  words  are,  before 
the  limitation  to  Thomas,  viz.  "  And,  for  want  of  issue  of  the  said 
Samuel,  to  permit,"  &c.  And  the  other  words  are,  after  the  limi- 
tation to  the  first  son  of  Thomas,  viz.  "  And,  for  want  of  issue  of 
both  my  said  children,  or,  if  their  issue  should  die  without  issue, 
then,"  &c.  Now  the  question  will  be,  what  the  testator  meant 
by  the  word  '*  issue,"  and  whether  it  is  to  be  taken  substantively 
or  relatively  7  The  testator's  intent  was,  that  the  entail  should  con- 
tinue, and  that  his  name  should  continue.  And,  therefore,  the 
word  "  issue"  ought  not  to  be  taken  generally,  but  to  mean  such 
issue  as  the  testator  intended,  viz.  sons.  For,  if  he  had  intended 
the  daughters  to  take,  he  would  have  directed  the  husbands  to 
take  the  name  of  Lennard. 

The  cases  where  persons  omitted  in  wills  have  been  taken  in, 
have  been  in  favour  of  sons  and  male  issue  only.  As  when  only 
six  sous  were  mentioned,  and  Ihe  rest  omitted,  the  court  has, 
to  catry  on  the  general  intent  of  the  testator,  given  an  estate  tail 
by  implication.  Langley  v.  Baldwin,  1  Eq.  Ab.  186.,  Attorney- 
Greneral  v.  Sutton,  1  P.  W.  764.,  LethieuUier  v.  Tracey, 
3  Atk.  728. 

The  case  of  Blackbom  v.  Edgley,  1  P.  W.  40,  was  a  devise 
to  Hewer  Edgley  for  life,  remainder  to  trustees  to  preserve,  &c. 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  and  if  Hewer  Edgley  should  die 
without  issue,  then  remainder  over.  Here  it  was  msisted  that 
Hewer  Edgley,  by  virtue  of  the  words  "If  he  die  without 
issue,"  should  have  an  estate  tail,  for  otherwise  the  daughters  of 
bis  son  could  never  take,  which  would  be  against  the  testator's 
'intention.  ButLord  Macclesfield  held,  here  being  ^  ^g^  1 
a  limitation  upon  Hewer  Edgley's  death  to  his  sons,    *-  ^ 

and  after  to  his  daughters;  the  following  words  (if  he  should  die 
without  issue)  must  be  intended  "  if  he  should  die  without  such 
issue;"  and  it  did  not  appear  that  testator  intended  that  Hewer 
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The  words  out  of  which  the  estate  tail  is  to  be  supplied,  are 
for  want  of  issue  generally.  There  would  have  been  the  same 
intention  in  the  testator  to  prefer  the  male  issue,  if  the  words  for 
want  of  such  issue  had  been  expunged;  yet  no  court  of  justice 
could  have  inserted  another  limitation,  though  they  will  supply 
words  where  there  are  words  to  supply  them  out  of,  because 
they  expound  only,  and  do  not  make  persons'  Wills.  But  the 
testator  in  the  present  case  has  supplied  words,  viz.  "  For  want 
♦of  issue  of  Samuel,"  and  afterwards  "  for  want  of  p  ^g .  ^ 
issue  of  both  my  said  children,*'  or  "  if  their  issue     ^  ^ 

should  die  without  issue."  Here  are  words  of  limitation,  and  the 
next  in  remainder  can  never  take  till  these  contingencies  happen. 
When  is  Thomas  to  take  ?  On  failure  of  issue  of  Samuel,  <'  issue" 
generally,  and  Thomas  can  never  take  till  then.  The  words  of 
limitation  will  raise  the  express  estate,  and  cannot  be  altered  by 
the  court  The  clause  rejecting  the  pictures  is  a  strong  expla- 
natory clause.  He  gives  the  use  of  his  pictures  to  his  son  Samuel 
for  life,  and  after  his  decease  to  his  issue,  and  the  issue  of  such 
issue:  and  afterwards  he  gives  them  to  his  sister  Dorothy,  in 
such  manner  as  he  had  before  given  her  his  real  estate.  It  is 
plain  the  testator  never  intended  Dorothy  should  have  the  pictures 
whilst  any  of  the  descendants  of  his  children,  Samuel  or  Thomas 
were  living. 

As  to  tbe  cases  cited  of  Blackbom  v.  Edgley,  the  Attorney- 
Gieneral  v.  Sutton,  and  Letheuillier  v.  Tracey,  they  had  all  of 
them  the  description  of  male  issue  annexed  to  them,  when  the 
first  taker  was  to  have  an  estate  tail. 

The  Lord  Kbepkr. — This  is  a  question  arising  upon  the  con- 
struction of  the  will  of  Sir  Samuel  Lennard.  In  all  these  cases 
there  is  but  one  invariable  rule:  the  intent  of  the  testator  collected 
from  the  will  itself,  and  not  conjectured.  It  is  insisted  on  the 
part  of  the  plaintiff  that  this  is  the  case  of  a  trust,  and  that  this 
court  uses  a  greater  liberality  of  construction  in  the  cases  of  trusts 
than  of  leeal  estates.  I  am  of  opinion  that  this  is  the  case  of  a 
trust ;  and  I  found  my  opinion  upon  the  two  stats,  of  1  R.  3.  and  27 
H.  8.    But  I  do  not  think  that  that  circumstance  will  vary  the 

E resent  case,  because  words  declaring  a  trust  must    p     ^g^      ^ 
e  ^expounded  in  this  court  as  they  would  be  at  law ;     »-  -* 

otherwise  the  properties  of  mankind  would  be  precarious,  there 
would  be  one  judgment  here  and  another  at  law,  which  would 
be  mischievous.  Goundou  v.  Clerk,  Moor,  860.,  Hob.  29.,  Jenk. 
Cent.  204. 

The  distinction  between  trusts  executed  and  executory  seems 
to  be  ill  expressed ;  but,  when  properly  taken,  appears  to  have 
good  sense  in  if  In  all  cases  of  the  latter  description  something 
IS  left  to  the  judgment  of  the  trustees,  and  consequently  of  the 
court,  which  has  to  perform  the  office  of  counsel.    And  no  incon- 
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venience  can  be  said  to  arise,  because  a  court  of  law,  has  no 
jurisdiction  till  the  ti-ust  is  carried  into  execution  (a). 

I  am,  then,  to  consider  for  what  persons  this  trust  is  declared, 
and'  who  the  testator  intended  should  successively  take  this  estate* 
And  I  must  make  this  construction  as  agreeably  as  I  can  to  the 
rules  of  law  and  equity. 

Every  case  upon  wills  stands  upon  its  own  circumstances,  and 
former  determinations  are  only  of  use  to  find  out  general  prin- 
ciples  to  guide  the  judgment  of  the  court  in  the  construction  of 
the  will  before  them.  The  general  question  is,  whether  Sir 
Samuel  Lennard  only  intended  a  male  succession,  or  that  the 
daughters  of  his  eldest  son,  Samuel,  should  take  prior  to  the  limi- 
tation  to  his  younger  son,  Thomas  ?  This  intent  I  must  endeavour 
to  find  out  from  the  first  words  preceding  the  limitation  to  Thomas 
which  are,  <<and  for  want  of  issue  of  the  said  Samuel." 

To  consider  the  general  efiect  of  these  words.  Where  a  man, 
by  his  will,  makes  one  tenant  for  life,  with  remainder  to  one,  two, 
three,  four,  five,  &c.  of  the  issue  of  the  tenant  for  life,  and  then, 
for  want  of  issue  of  tenant  for  life,  limits  the  estate  over,  this  will 
be  an  estate  tail  in  the  first  taker  for  life  by  necessary  implication; 
r  *96  1  ^"^  *this,  because  of  the  word  "  then'*  before  the 
'-  ^    limitation  over,  which,  though  sometimes  an  adverb 

of  time,  yet  is  sometimes  a  word  of  relation,  and  signifies  as  much 
as  "  in  such  case,''  and  must  have  this  efifect,  that  upon  the  first, 
second,  third,  fourth,  fifth,  &c.  limitations  failing,  the  remainder- 
man could  not  take  it,  because  of  the  words,  for  want  of  issue ; 
and  therefore,  unless  the  tenant  for  life  was  construed  to  have  an 
estate  tail,  it  would  descend,  in  the  mean  time,  to  the  heir-at-law, 
because  the  contingency  on  which  the  remainder-man  was  to 
take  had  not  happened.  But  as  the  testator  certainly  intended  to 
dispose  of  his  whole  estate,  it  has  been  construed  a  necessary 
implication,  that  the  tenant  for  life,  should  take  an  estate  tail  to 
carry  the  testator's  intent  into  execution.  But  where  there  is  an 
express  estate  for  life,  the  court  never  enlarges  this  estate  for 
the  sake  of  the  tenant  for  life  himself,  but  merely  for  the  sake  of 
other  persons  who  are  intended  to  take  by  the  will.  To  this  it  is 
objected  that  you  will  introduce  an  estate  tail,  which  will  give 
the  party  an  opportunity  of  defeating  the  limitations  over ;  but 
this  proves  too  much ;  for  so  it  happened  in  all  the  cases  that 
have  been  cited  at  the  bar ;  for  you  cannot  supply  the  defect  and 
omission  in  the  will  without  giving  the  tenant  for  life  power  to 
destroy  the  remainders  over. 

In  the  case  of  Blackbom  v.  Edgley,  the  words  "  for  want  of 
issue"  must  be  taken  for  words  of  relation :  for  there  was  a  pro- 
vision for  all  the  immediate  sons  and  daughters  of  the  tenants  for 
life ;  and  there  was  no  reason  to  think  the  testator  intended  to 
provide  for  grand-daughters,  especially  when  by  inserting  the 

(a)   Vid,  the  next  case  but  one. 
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lunitations  contended  for,  the  tenant  for  life  might  have  destroyed 
the  Umitations  for  their  benefit 

It  has  been  said,  that  the  words  in  the  present  case  are  not  to 
be  taken  generally.  The  rule  is  generaliier  dictum^  generaliter 
inUUigendumj  unless  there  are  words  in  *the  will  r  ^^  ^ 
to  restrain  them.    Now  there  are  no  such  words  in    ^  -■ 

the  present  will ;  but  then  it  is  said  I  must  do  it  from  the  intent  of 
the  testator,  which  was  to  establish  a  male  succession,  which  was 
to  bear  his  name.  I  do  not  collect  from  this  will,  that  such  was 
his  intention,  but  quite  the  contrary.  Wherever  the  males  are  to 
succeed  they  are  to  take  his  name,  but  he  has  given  an  estate  for 
life  to  his  sister  Dorothy ;  with  remainder  to  her  first  son,  without 
any  direction  for  her  during  her  life  to  take  the  name ;  and  further, 
the  testator  had  a  collection  of  pictures  which  he  intended  should 
go  according  to  the  limitation  of  his  real  estate  before  devised. 
^  I  will  that  my  son  Samuel  shall  have  the  use  of  my  pictures  for 
and  during  his  natural  life,  and  after  his  death  to  his  issue,  and 
the  issue  of  such  issue."  Now  it  is  clear  he  intended  all  the  issue 
of  Samuel  should  have  the  enjoyment  of  them ;  and  yet  he  did 
not  intend  that  any  person  should  have  them,  but  such  as  had  his 
estate ;  for  where  he  disposes  of  them  to  his  sister  Dorothy,  he 
gives  them  her  in  such  manner  as  he  had  before  given  her  his  real 
estate. 

How  can  I  say  that  I  must  not  give  an  estate  tail  to  Samuel? 
The  words  say  so:  the  clause  relating  to  the  pictures  confirms  it; 
and  if  I  say  the  contrary,  I  must  say  it  by  conjecture ;  where 
the  plaintiflT  himself  does  not  contend  that  the  estate  must  have 
ffone  over  to  Thomas  in  preference  to  a  second  son  of  Samuel. 
That,  they  admit  is  not  meant,  but  that  Samuel's  sons  should  all 
take  an  estate  in  tail  male,  and  then  the  words  should  stop.  This 
I  cannot  do,  as  it  is  inconsistent  with  the  testator's  wilL-  For  I 
must  tie  it  up  to  the  issue  of  Samuel  for  life,  or  else  it  would  as 
efiectually  prevent  the  male  succession,  as  by  giving  Samuel  an 
estate  in  tail  general,  which  I  think  the  testator  intended,  and 
therefore  this  bill  must  be  dismissed. 

*The  doctrine  as  laid  down  in  Doe  d.  Cock  ▼.  Cooper,  1  Eaet 
SS9, 18  that  wherever  there  is  a  general  and  a  particular  intent  in  [  *98  ] 
a  will,  the  latter  mnit  give  way  when  the  former  cannot  other- 
wiee  take  ei&ct ;  and  therefore,  though  the  court  might  beet  fulfil  the  particular 
intent,  by  giving  the  firrt  taker  only  an  estate  for  life ;  yet  the  general  intent  being, 
that  all  his  issue  should  inherit  the  entire  estate,  before  it  goes  over ;  that  intent  can 
only  be  eflected  by  giving  an  estate  tail  by  implication  from  the  subsequent  words 
''in  default,'*  dbc. — ^This  was  partteularly  discussed  in  Robinson  v.  Robinson, 
1  Burr.  38,  where  all  the  prior  authorities  are  collected. 

For  subsequent  cases,  where  this  doctrine  has  been  either  adopted  or  alluded  to, 
and  recognised,  vide  Evans  d.  Brooke  v.  Astley,  3  Burr.  1670.  Roe  d.  Dodson  v. 
Grew,  S  Wills.  8S3.  Wilm.  273.  Doe  d.  Blandford  v.  Applyn,  4  T.  R.  82. 
Denn  d.  Webb  v.  Puckey,  6  T.  R.  299.  Doe  d.  Chandler  v.  Smith,  7  T.  R.  531. 
Doe  d.  Cock  v.  Cooper,  1  East.  229.  Pierson  v.  Vickers,  5  EasL  648.  Doe  d. 
Strong  V.  Goff,  1 1  EasL  668.  Dansey  v.  Griffiths,  4  Maule  and  Selw.  61.  Roe  d. 
Thong  V.  Bedford,  ib.  362.    Gretton  v.  Haward,  4  Taun.  94. 
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[    *99    ]        *Lowther  v.  Cavendish. 

(Reg.  Lib.  b.  1767,  fol.  388.) 

ri758.  7th  April,  6th,  6th,  &  27th  May.  8.  C.  Amb.  366.  Sew.  MSa] 

Testator  having  both  freehold  and  leasehold  property,  the  leasehold  was  held  to  pass 
under  a  general  devise,  applicable  to  freehold,  the  intention  of  the  testator  being 
eoUected  from  the  will,  that  it  should  pass  under  such  devise. 

Bequest  of  30,000/.,  South  Sea  Annuities,  to  trustees,  in  trust,  to  pay  the  dividends 
to  A  until  an  exchange  of  certain  lands  shall  be  made  between  him  and  B,  and 
then  the  capital  to  be  equally  divided  between  them.  B  dies  before  the  time 
limited  by  the  will  for  making  the  exchange  expires :  held,  that  A  is  absolutely 
entitled  to  the  whole  legacy. 

Reference  to  master  to  enquire  whether  timber,  dec,  laid  down  for  making  wagoD 
ways,  dec,  for  the  better  working  of  mines,  dec,  are  fixed  to  the  freehold,  and  go  to 
the  heir  or  remainder-man,  or  to  the  personal  representative  of  the  party  erecting 
them. 

SIR  JAMES  LOWTHER  being  seised  in  fee  of  a  large  real 
estate*  and  possessed  of  leasehold  estates  in  Cumberland^  on  which 
he  had  several  coal  and  lead  mines,  many  of  which  were  working 
at  his  death,  by  his  will,  bearing  date  the  14th  of  September  1754, 
gave  and  devised  all  his  manors,  messuages,  lands,  tenements, 
mines  of  coal,  lead,  and  aU  other  mines,  rectories,  advowsonir, 
tithes,  rents,  and  hereditaments,  whatsoever,  situate,  lying,  and 
being  within  the  county  of  Cumberland,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  except  such  as  were 
thereinafter  otherwise  disposed  of,  to  the  uses  following,  viz.,  to 
Sir  William  Lowther  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to  the  use  of  the  first  and 
other  sons  of  Sir  William,  severally  and  successively  in  tail  male; 
remainder  to  the  use  of  James  Lowther  (afterwards  Sir  James 
Ix>wther,  the  plaintiff),  in  like  manner,  with  remainders  over. 
The  testator  also  gave  to  Sir  William  Lowther  all  his  ships,  and 
shares  of  ships,  and  all  horses  and  mares  made  use  of  at  or  about 
his  collieries  or  coal  mines,  or  in  the  management  of  his  landed 
estate  in  the  said  county  of  Cumberland ;  and  also  all  his  sheep, 
cows,  and  other  cattle ;  his  plate,  pictures,  furniture,  and  house- 
hold goods  in  or  belonging  to  his  houses  at  Whitehaven,  or  else- 
where, in  the  county  of  Cumberland ;  also  all  his  debts  for  coals 
r  *100  1  ^^'^  ^^  ships,  or  any  person  or  persons  whatsoever; 
^  ^    also  ^all  arrears  of  rent,  and  what  else  was  due  and 

owing  to  him  in  the  county  of  Cumberland,  except  what  was  or 
should  be  owing  or  due  to  him  on  or  by  mortgages  of  estates, 
lands,  houses,  tenements,  or  hereditaments,  or  by  deed  or  notes. 

He  then  gave  to  Sir  WilUam,  in  trust,  10,000/.  of  his  Old  South 
Sea  Annuities,  of  the  second  subscription,  in  order  for  him  there- 
out, or  by  sale  thereof,  to  pay  and  mscharge  the  several  legacies 
of  1000/.  each,  or  of  anv  less  sum  given  by  the  testator  in  his 
said  will,  or  which  should  be  given  by  him  bv  any  subsequent 
will  or  codicil,  to  any  person  or  persons,  or  K)r  any  use  what- 
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soever:  and  he  fave  to  the  plaintiflT,  Sir  James  Lowther,  an 
annuity,  or  rent-charge,  of  lOOOiL,  charged  upon  his  lands,  col* 
lieries,  and  hereditaments  in  the  manor  ofSaint  Bees,  in  the  county 
of  Cumberland,  during  his  life,  subject  to  be  determined  as  there- 
inafter mentioned. 

The  testator  then  expressed  himself  as  follows :  ''  And  whereas 
I  did  not  think  it  proper  to  divide  my  estate  in  Cumberland,  but 
rather  to  dispose  of  it  in  the  manner  I  have  done,  as  it  is  an  estate 
that  requires  great  application  and  care  in  those  that  are  to  have 
the  management  of  it,  I  think  it  would  be  right  for  Sir  William 
Lowther  aforesaid  to  have  all  the  estate  which  the  said  James 
Lowther  has  in  Cumberland,  and  that  the  said  James  Lowther 
should  have  all  the  estate  which  the  said  Sir  William  Lowther 
has  in  Yorkshire.  It  is  my  will,  and  I  do  hereby  give  and  devise 
30,000/.  of  my  South  Sea  Annuities,  commonly  caUed  New  South 
Sea  Annuities,  of  the  second  subscription,  to  the  said  James  Low- 
ther, Sir  William  Lowther,  and  Robert  Harper,  of  Lincohi's  Inn, 
in  the  county  of  Middlesex,  esq.,  in  trust  for  the  said  James  Low- 
ther, to  have  and  receive  all  the  dividends  growing  due  thereon, 
until  such  time  as  the  said  Sir  William  Lowmer  shdl,  by  absolute 
and  effectual  ^conveyances  in  the  law,  make  over  ^  ^,  q,  -. 
to,  and  vest  in,  the  said  James  Lowther  and  his    ^  ^ 

heirs,  all  the  lands,  tenements,  and  hereditaments,  which  he,  the 
said  Sir  William  Lowther,  is  owner  of,  or  has  a  right  at  present 
to  be  possessed  of  at  Maske,  or  within  twenty  mues  thereof,  in 
the  county  of  York,  he,  the  said  James  Lowther,  conveying  also 
by  good  and  effectual  deeds  and  assurances  in  the  law,  to  the 
said  Sir  William  Lowther  and  his  heirs,  all  his  lands,  tenements, 
and  hereditaments,  which  he  is  at  present  for  ever  owner  of,  or 
has  a  right  or  title  to  have  in  the  county  of  Cumberland,  he,  the 
said  James  Lowther,  releasing  also  to  the  said  Sir  William  Low- 
ther all  his  light  and  title  to  the  rent-charge  hereinbefore  given 
him  of  1000/.  per  anntun  for  his  life,  charged  upon  and  made 
payable  out  of  my  estate  in  the  manor  of  Saint  Bees :  and  it  is 
my  villi,  and  I  do  hereby  declare  and  direct,  that,  in  case,  by  the 
n^Iect  or  refusal  of  either  of  them,  the  said  Sir  William  Lowther, 
or  James  Lowther,  what  I  have  here  recommended  and  directed 
is  not  made  good  and  completed  within  six  months  after  the 
said  James  Lowther  comes  to  the  age  of  twenty-one  years,  such 
one  of  them  two,  by  whose  neglect  or  refusal  it  shall  appear  not 
to  have  been  completed,  shall  not,  after  that  time,  have  any  share 
of  the  said  30,000/.  of  the  New  South  Sea  Annuities,  but  the  whole 
of  the  said  30,000/.,  New  South  Sea  Annuities,  shall  belong  to, 
and  be  the  sole  property  of  such  one  of  them  two,  who  was  wUling 
and  ready  to  have  completed  and  made  effectual  what  I  have 
recommended  to  be  done  by  them :  and,  further,  it  is  my  will, 
that,  in  case  what  1  have  hereinbefore  recommended  is  made 
good  and  completed  by  the  said  Sir  William  Lowther  and  James 
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Lowther,  the  said  30,()00iL  New  South  Sea  Annuities,  shall  be 
equally  divided  between  them,  and  that  each  shall  have  16»000/L 
of  it 

^  And  whereas  I  am  owner  of,  and  have  a  property  and  interest 
r  *102  1  ^°  ^^ci'&l  burgage  houses,  and  parcels  of  land  in 
••  J     *Cockermouth,  in  the  county  of  Cumberland,  it  is 

my  will  that  they  shall  not  be  entailed  as  my  other  estates  in 
Cumberland,  but  that  they  shall  be  held  by  the  person  that  suc- 
ceeds me  in  my  estate  at  Whitehaven,  in  the  same  manner  as  I 
held  them  myself.  And,  therefore,  I  do  hereby  give  and  devise 
all  my  burgage  houses,  ground,  and  land  at  Cockermouth,  and  all 
my  right,  title,  and  interest  therein,  to  the  said  Sir  William  Low- 
ther  and  his  heirs." 

The  testator  then  devised  all  his  securities,  &c.,  and  the  lease 
of  a  house  in  Queen's  Square ;  and,  lastly,  all  his  goods,  chattels, 
and  personal  estate,  not  otherwise  disposed  of,  to  Sir  William 
Lowther,  whom  he  appointed  sole  executor  of  his  said  will. 

The  testator's  estates  in  Cumberland  consisted  both  of  estates 
of  inheritance,  and  of  collieries  and  lands  held  under  sixteen 
difierent  leases  from  various  persons.  Sir  William  Lowther  died 
before  the  exchange  could  be  made,  as  the  plaintiff  was  still  an 
infant,  leaving  the  defendant,  Lord  Charles  Cavendish,  his  execu- 
tor and  residuary  legatee. 

The  bill  prayed  Uiat  nossession  might  be  delivered  up  of  the 
leasehold  messuages,  lands,  mines,  collieries,  and  tenements,  late 
the  estate  of  the  said  Sir  James  Lowther ;  and  also  all  fire-en- 
gines, horse-gins,  wagon  ways,  or  staiths  belonging  thereto,  and 
to  account  for  the  rents  and  profits  since  the  deaUi  of  Sir  William, 
to  have  deeds  delivered  up,  and  that  the  defendants  might  assign 
and  transfer  all  the  testator's  South  Sea  Annuities  and  Stock, 
except  10,000iL,  of  which  Sir  William  was  possessed  at  bis 
death. 

The  Solicitor-General,  Perrot,  Browning,  and  Sewell,  for  the 
plaintiflT. 

Three  questions  arise  for  the  opinion  of  the  court  upon  the 
construction  of  this  will :  first,  whether  the  leasehold  estate  passed 
r  *103  1  ^^^^^^  general  devise  to  the  plaintiff?  ^secondly, 
*-  ^    whether  the  plaintiflT  has  become  entitled  to  the 

legacy  of  30,000/.  South  Sea  Annuities  ?  And,  thirdly,  whether 
the  wagon  wajrs,  staiths,  and  fire-engines,  pass  along  with  the 
land? 

Where  the  court  can  collect  from  the  will  that  it  was  the  intent 
of  the  testator  to  pass  his  leasehold  as  well  as  his  freehold  property, 
the  leasehold  is  passed  accordingly.  It  was  here  evidentlv  the 
intention  of  Sir  James,  that  his  collieries,  though  leasehold,  should 
be  settled  and  entailed  along  with  his  other  estates  in  Cumberland. 
This  is  plain  from  the  introduction  of  that  clause  in  his  will 
which  is  in  the  following  words :  '^  I  do  not  think  proper  to  divide 
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my  estate  in  Cumbarland."  The  execator^  by  taking  the  col- 
lieries, isrill  divide  the  estate,  and  raise  a  rival  to  his  heir  in  the 
trade.  Sir  James  intended  to  make  one  complete  estate  in  York- 
shire, and  another  complete  estate  in  Cumberland.  Suppose  a 
man  devised  all  his  houses,  gardens,  lands,  tenements,  and  here- 
ditaments, and  his  garden  happened  to  be  part  freehold  and  part 
leasehold,  the  leasehold  would  undoubtedly  pass,  the  intent  would 
be  so  apparent  that  the  testator  did  not  intend  a  garden  to  be  cut 
in  two.  The  rule,  indeed,  laid  down  in  Rose  v.  Bartlett,  Cro. 
Car.  398,  is,  that,  where  a  testator  has  both  freehold  and  lease- 
hold, and  has  used  words  applicable  to  estates  of  inheritance,  the 
lands  of  inheritance  only  pass;  but  this  construction  may  be 
controlled  by  a  clear  expression  of  intention.  If  there  are  no 
freehold  lands,  the  leasehold  will  pass  in  or^er  to  eiSectuate  the 
intent.  Day  v.  Trig,  1  P-  W.  286.  In  Addis  v.  Clement,  2  P.  W. 
458,  the  court  took  advantage  of  very  slight  words,  in  order  to 
effectuate  it:  the  vf&rds  there  were,  **M  the  lands  which  the 
testator  was  seised  or  possessed  of,  or  interested  in :"  a  similar 
construction  was  adopted  in  the  case  of  Whitaker  v.  Ambler, 
^lately  decided  at  the  Rolls.  Fide  this  case,  vost^  p  ^.^ .  ^ 
revex^  upon  appeal.     In  the  present  case  tnere    ^  ' 

are  several  strong  grounds  for  inferring  the  testator's  intent. 
There  are  many  other  vroria  in  the  will  besides  lands  and  tene<> 
ments.  He  has  shewn  an  intent  to  bequeath  eveiy  thing  specifi- 
cally away.  He  has  used  the  words  *'  all  his  collieries,"  which, 
being  all  leasehold,  are  by  themselves  as  strong  as  the  words 
"  possessed  of  and  interested  in,''  which  were  relied  upon  in 
Addis  V.  Clement  He  has  used  the  wprd  <'  rents,"  and  afterwards 
devises  all  his  stock  and  arrears  of  rent. 

As  to  the  80,000iL  South  Sea  Annuities,  it  is  a  present  vested 
devise  to  the  plaintiff  until  the  exchange  was  made  or  refused ; 
till  that  time  the  plaintiff  had  as  great  an  interest  in  it  as  if  no 
condition  had  been  annexed  to  it :  and,  as  that  event  has  never 
happened,  the  limited  legacy  has  become  absolute ;  it  was  given 
as  a  bounty  to  the  plaintiff,  but  to  Sir  William  it  was  only 
coercendi  causdy  and  therefore  he  must  show  something  merito- 
rious to  deserve  it :  so  that,  as  to  him,  the  exchange  was  a  condi- 
tion precedent  to  vest  an  interest,  and  till  such  time  as  the  condi- 
tion was  performed,  he  was  entitled  to  nothing.  But  supposing 
the  event  which  hard  happened  to  be  a  case  omitted,  in  which 
neither  party  could  be  entitled  by  virtoe  of  the  clause  relative  to 
the  exchange,  yet  it  could  not  falMnto  the  residuum^  the  testator 
having  severed  hie  South  Sea  Stock,  and  South  Sea  Annuities, 
firom  the  gross  fund  of  that  residuum,  and  devised  them  to  tlio 
plaintiff  with  an  exception  only  of  such  as  he  had  thereinbefore 
given  away.  But  if  it  is  to  be  considered  as  a  case  omitted,  in 
which  the  devise  cannot  take  effect,  or  the  plaintiff's  right  is  to  be 
considered  as  having  ceased  from  the  moment  it  became  impossi- 

VoL.  I.  U 
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r  *105  1  ^^^*  ^^^  ^^^y  ♦cannot  be  considered  as  given  away 
I-  -'or  disposed  of,  and  consequently,  according  to  the 

testator's  meaning,  not  excepted  out  of  the  genet*al  devise. 

The  Attorney-General,  Wilbraham  and  Hoskins  for  the  de- 
fendants. 

The  words  of  devise  connprehend  no  more  than  several  difierent 
species  of  real  property,  in  which  the  leaseholds  are  not  compre- 
hended, and  thev  consequently  must  go  to  the  residuary  legatee. 
The  general  rule  ever  since  Rose  v.  Bartlett  has  been,  that  a 
devise  of  lands,  tenements,  and  hereditaments,  will  not  carry 
leaseholds,  unless  there  is  no  freehold  estate.  And  particularly, 
whenever  a  man  gives  by  words  particularly  applicable  to  his 
real  estate,  with  real  limitations,  these  leaseholds  will  not  pass. 
In  the  case  of  Day  v.  Trig,  1  P.  Wms.  286,  where  a  testator 
.devised  all  his  freehold  houses,  though  in  fact  he  had  but  lease- 
hold ;  it  was  held  that  they  should  pass,  but  that  was  from  the 
necessity  of  the  case,  for  if  there  had  been  any  freehold  houses  to 
satisfy  the  will,  the  leasehold  would  not  liave  passed.  In  the 
present  will  the  limitations  used  are  all  limitations  of  real  estate; 
there  are  tenants  for  life,  clauses  without  impeachment  of  waste, 
of  trustees  to  pres^ve  contingent  remainders,  and  there  are  tenants 
in  tail.  It  is  remarkable  too  that  there  is  no  provision  for  the 
renewal  of  the  leases :  there  is  not  a  sincle  word  that  can  have 
any  propriety  of  application  to  leasehold  estates ;  therefore  the 
case  of  Addis  v.  Clement  is,  in  fact,  an  authority  with  us :  for 
there  **  possessed  of"  was  a  legal  technical  term  to  express  the 
ownership  of  leasehold  property.  Suppose  the  testator  had  forgot 
this  leasehold  property,  can  there  be  anv  doubt  but  that  in  that  case 
the  residuary  legatee  would  be  entitled  7 

As  to  the  30,000/.  South  Sea  Annuities,  Sir  William  Lowther 
claims  it  as  a  lapsed  legacy ;  the  plaintiff  insists  that  it  was  vested, 
r  *106  1  ®"^  never  devested.  The  object  *of  the  whole 
^  ^    clause  was  to  attain  an  exchange  if  both  lived ;  and 

that  sum  of  30,000/,  was  taken  out  of  the  testator's  general  South 
Sea  Annuities  in  order  to  procure  such  exchange,  and  for  no  other 
purpose.  The  sense  of  the  clause  is,  that  it  shall  remain  as  a  depo- 
sit, subject  to  a  future  contingent  vesting  of  the  whole,  and  the 
produce  be  paid  Sir  James  till  the  event.  He  disposed  of  it  in  the 
cases  of  an  exchange  actually  made,  or  if  neglected  or  refused, 
but  in  no  other  case.  The  accident  that  happened  of  Sir  William's 
death,  was,  from  the  improbability  of  it,  casus  omissus.  How 
could  the  testator  have  intended  this  to  go  in  an  event  which  he 
could  not  have  in  contemplation  ?  There  is  at  least  nothing  to 
shew  that  he  intended  the  plaintiff  to  have  the  absolute  right. 
The  general  rule  therefore  must  operate,  that  legacies  so  failing 
shall  accrue  to,  and  become  part  of  the  residuum,  by  force  merely 
of  the  residuary  clause  without  any  further  declaration  of  the  tes* 
tator's  intention  that  it  shall  be  so ;  though  it  may  be  conjectured 
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that  if  the  testator  had  attended  to  the  particular  case  which  after- 
wards happened,  he  might  have  ordered  it  otherwise.  As  to  the 
objection  that  the  plaintifi*,  till  the  event  happened,  had  as  great 
an  interest  as  if  no  condition  had  been  annexed,  it  is  a  mistake. 
The  clause  makes  the  future  vesting  as  conditional  upon  the  plain- 
tiff as  upon  Sir  William,  as  he  could  not  take  it  without  perform- 
ing the  like  condition  on  his  part.  If  at  the  time  of  performance 
Sir  William  had  refused,  and  the  plaintiff  been  willing  to  perform 
the  condition,  the  plaintiff  would  then  only  have  acquired  his  first 
title  to  the  30,000/.,  and  must  have  claimed  by  virtue  of  two  cir- 
cumstances, Ist,  His  own  compliance ;  2dly,  Sir  William's  refusal ; 
which  shews  that  he  must  have  done  something,  as  well  as  Sir 
William.  If  both  had  neglected  during  the  six  months,  neither 
could  have  claimed  the  legacy,  as  being  equally  ^  ^.^^  ^ 
culpable ;  •and  yet  if  the  plaintiff's  interest  could  be    '•  J 

no  otherwise  defeated  than  by  an  actual  exchange  or  tender  from 
Sir  William,  the  plaintiff  would  still  be  entitled  to  the  whole,  not- 
withstanding he  had  forfeited  his  share  by  his  own  wilful  neglect. 
The  gift  of  the  profits  was  not  a  gift  of  the  capital,  but  only  a 
temporary  disposition  of  the  produce,  to  wait  upon  the  devise  of 
the  capital.  The  legacy  was  equally  coercive,  and  equally  boun- 
tiful to  both.  As  to  the  notion  of  a  specific  residue,  it  ought  to  be 
clearly  made  out  where  a  general  residue  is  given;  as  it  is  unna- 
tural to  suppose  that  a  testator  should  create  two  funds  of  this 
nature  to  interfere  with  each  other.  Here  the  testator  has  neither 
described  this  particular  residue  by  name,  nor  excepted  it  out  of 
the  devise  of  the  general  residue. 

The  liORD  KfiBPfiR. — ^Upon  this  bill  three 'questions  have  been 
made,  which  are  questions  of  construction  upon  the  will  of  old 
Sir  James  Lowther. 

The  first  question  is,  whether  the  several  leasehold  estates  of 
which  the  testator  was  possessed,  or  any  of  them,  are  entitled  as 
far  as  they  may  by  law,  together  with  the  real  estates  in  the 
county  of  Cumberland ;  or  wnether  they  passed  by  the  residuary 
clause  to  Sir  William  Lowther,  or  came  to  him  as  executor. 
And  I  shall  consider  this  question  as  if  it  were  depending  between 
Lord  Charles  Cavendish,  the  personal  representative  of  Sir  Wil- 
liam, and  a  son  of  Sir  William,  who  would  have  been  the  first 
remainder-man  under  Sir  James  Lowther's  will ;  and  shall  there-  . 
fore  endeavour  to  collect  from  the  words  and  penning  of  that 
will  what  he  intended  to  entail,  and  what  he  intended  to  pass  by 
the  residuary  clause.  I  shall  therefore  first  consider  the  clause 
concerning  'the  burgage  tenures,  and  see  how  far  ^  ^.^g  , 
it  is  a  key  to  the  rest  of  the  will.  ^  J 

♦*  And  whereas  I  am  owner  of,  and  have  a  property  and  interest 
in  several  burgage  houses  and  parcels  of  land  in  Cockermouth, 
in  the  county  of  Cumberland,  it  is  my  will  that  they  shall  not  be 


84  CA8BS  IN  CHANCBRY. 

c 

£Loirthw  T.  Cavendiih.] 

entailed  as  my  other  estates  in  Cumberland,  but  that  they  shall 
be  held  by  the  person  that  succeeds  me  in  my  estate  at  White- 
haven in  the  same  manner  as  1  held  them  myself.  And  therefore 
I  do  hereby  give  and  devise  all  my  burgage  houses,  ground  and 
land  at  Cockermouth,  and  all  my  right,  tiue  and  interest  therein 
to  the  said  Sir  William  Lowther  and  his  heirs."  It  appears  to  me 
from  hence,  that  the  testator  thought  he  had  entailed  before  in  his 
will  all  his  other  estates  in  the  county  of  Cumberland,  and  that 
these  alone  were  to  pass  to  the  devisee  with  as  ample  an  interest 
as  the  testator  enjoyed  in  them.  For  the  word  estates  being  a 
general  word,  I  must  so  understand  it ;  nothing  in  the  context 
determining  the  meaning  to  any  species  of  estates. 

The  defendants,  however,  insist  that  by  the  first  devise  in  the 
will,  the  testator  devised  no  lands  to  the  devisee  but  such  wherein 
he  was  seised  of  an  estate  of  inheritance.  The  words  are,  "  ma- 
nors, messuages,  lands,  tenements,  mines  of  coal,  lead,  and  all 
other  mines,  factories,  advowsons,  tithes,  rents,  and  hereditaments 
whatsoever,  situate,  lying,  and  being  within  the  county  of  Cum- 
berland, with  their  and  every  of  their  rights,  members,  and  ap- 
purtenances, except  sueh  as  are  hereinafter  otherwise  disposed 
of."  And  upon  this  ground,  that  the  words  lands  and  tenements 
'  properly  relate  ooly  to  estates  of  inheritance,  and  will  not  pass  a 
chattel  interest,  b^it  ex  necessitate  where  the  testator  has  no  free- 
hold lands. 

It  is  observable  that  in  order  to  assume  this   ground  on 

r  *109  1  *^^'^'^'^  ^®y  ^"*^*^  ^'^^^^  argument,  they  drop  many 
^  ^    significant  words  in  this  devising  clause;  and  then 

they  fix  their  position  on  the  authority  of  the  case  of  Bat tlett  v. 
Rose,  Cro.  Car.  298,  where  it  is  said  that  all  the  justices,  absente 
Richardson,  resolved,  that  if  a  man  have  lands  in  fee,  and  lands  for  . 
years,  and  devises  all  his  lands  and  tenements,  the  fee-simple 
lands  pass  only,  and  not  the  lea^e  for  years.  And  if  a  man  hath 
a  lease  for  years,  and  no  fee-simple,  and  devises  all  his  lands  and 
tenements,  the  lease  for  years  passes,  for  otherwise  the  will  would 
be  merely  void. 

This  resolution  of  the  judges  in  the  precise  case  put  may  be 
law ;  but  there  is  no  striking  force  in  it,  for  it  would  be  difficult 
to  assign  an^  reason  why  lands  and  tenements  should  not  in- 
clude leases  for  years.  And  it  does  not  appear  by  the  report  that 
the  case  required  that  resolution.  For  the  case  On  the  special 
verdict  was  no  more  than  this :  Richard  Battine  was  possessed 
of  a  lease  for  years  of  some,  and  seised  in  fee  of  other,  lands  in 
Burnham:  he  willed  his  wife  should  have  Bumham's  and  the 
lands  thereto  belonging,  beine  three  acres  and  a  half  in  Lentfield, 
durante  viduitate^  and  willed  and  bequeathed  to  his  wife  all  the 
rest  of  his  lands  Ipng  in  the  parishes  of  Burnham  and  Hitcham 
during  her  life,  and  afterwards  to  his  son  Bartholomew.  The 
residue  of  his  personal  estate  he  gave  to  his  wife,  and  made  her 
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executrix.  Now,  as  it  did  not  appear  that  Battine  had  any  other 
lands  in  Bumham  than  Bumham*s,  and  the  lands  thereto  belong- 
ing in  Lentfield,  the  leaseholds  must  have  passed  for  the  same 
reason  as  if  he  had  had  nothing  but  leasehold;  for  otherwise  the 
rest  of  the  will  would  have  been  void.  But  the  judges  supposed 
the  fact,  that  there  were  other  freehold  lands  to  satisfy  the  second 
devise ;  whereas,  it  was  reasonable  to  have  concluded,  according 
to  the  principle  that  de  non  apparentibtis  et  nan  existentibus  eadem 
est  ^ratio :  or,  perhaps  more  properly,  have  award-  .  , , .  ^  , 
ed  a  venire  facias  de  novo  (a).         "  ■  I-  J 

But,  however,  any  other  words  in  the  same  will,  indicating  a 
more  extensive  intent  in  the  testator,  will  vary  the  construction. 
And,  therefore,  in  the  case  of  Addis  v.  Clement,  1  P.  W.  466. 
upon  a  devise  of  all  his  lands  and  tenements  in  the  parish  of 

D ;  which  he  then  stood  seized  or  possessed  of,  or  any  ways 

interested  in,  to  several  persons  in  a  succession  of  particular 
estates  and  remainders,  my  Lord  King  said,  I  must  own  the  limi- 
tations are  improper  (viz.  for  leasehold  estates);  but  then  the 
words  of  the  will  are  very  strong.  All  the  lands  of  which  the 
testator  was  possessed  of,  or  interested  in,  properly  refer  to 
leasehold  estates,  and  distinguished  the  present  case  from  that  of 
Rose  V.  Bartlett.  Though,  in  that  case,  ♦it  was  r-  »...  ^ 
observed  that  those  words  were  equally  applicable     ^  J 

to  a  trust  interest  in  the  freehold,  and  are  words  put  in  by  the 
scrivener  currente  calamo. 

Now,  it  seems  to  me  that  the  testator's  declaration,  that  he  had 
entailed  all  his  other  estates  in  Cumberland,  except  his  burgage 
tenures,  is  a  much  stronger  evidence  of  his  intent  to  have  com- 
prised the  leasehold  in  the  general  devising  words,  than  those 
words  ''possessed  of  and  interested  in"  were  in  the  case  of  Addis 
V.  Clement 

I  have  said  this  upon  the  supposition  that  the  devising  words 
were  confined  to  •*  lands  and  tenements.*'  But  here  are  other 
words  that  seem  material  to  pass,  that  is,  the  words  ''  rents  and 
mines  of  coals."    The  testator  expressly  devises  all  his  rents  in 

(a)  The  prwent  Lord  ChftQcenor  hu  twice  observed,  (2  Bot.  4b  PqI.  316,  dc  6 
Vee.  640,}  that  it  wu  difficult  to  beKeve  that  the  Lord  Keeper  ever  made  uae  of  the 
ezpreinons  lespecting  the  case  of  Rose  ▼.  Bartlett,  which  are  attribated  to  him  in 
the  report  of  thia  case  in  Ambler.  **  He  was  a  great  lawyer,"  and  adds  his  Lord- 
ship, **  and  very  firm  in  delivering  his  opinion ;  and  if  he  dissented  from  Rose  v. 
Berdett,  I  rather  think  he  would  in  a  firm  and  manly  way,  have  dented  that  case  to 
he  law  than  thipwn  out  snch  an  observation."  The  above  is,  however,  from  the 
Lord  Keeper's  own  hand-writing,  and  agrees  with  the  note  of  the  case  in  the  Sewell 
papers.  It  is  remarkable  that  Mr.  Baron  Eyre,  in  speaking  of  Rose  v.  Bartlett, 
■hoald  also  have  treated  it  with  similar  disrespect,  though  he  did  not  venture  to 
contradict  it     1  Bro.  G.  C.  78. 

The  authority  of  Lowther  v.  Cavendish  has,  however,  never  been  questioned. 
Hie  present  Lord  Chancellor  has  observed,  that  it  was  "  a  case  of  exception  to  the 
genersJ  rule  on  the  obvious  intention  of  the  testator."  8  Bos.  6t  Pul.  815,  vid, 
note,  ^9/. 
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Cumberland :  how  can  the  devisee  have  all  the  rents,  if  those  of 
the  leaseholds  go  to  the  executor  1 

But  what  principally  determines  me  upon  this  point  is,  that  of 
the  leaseholds,  consisting  of  the  number  of  sixteen,  the  greater 
part  are  demised  by  the  description  of  coal-mines  or  collieries, 
others  by  the  description  of  levek ;  and  the  rest,  from  their  local- 
ity, appear  to  be  taken  as  conveniences  intended  to  be  appurte- 
nant to  the  mines.  And  it  was  a  great  defect  to  bring  this  cause 
to  hearing  without  a  production  of  the  several  leases ;  for  it  is 
more  than  probable  the  reason  of  taking  those  leases  would 
appear  from  the  body  of  them. 

But,  however,  I  will  next  consider  whether  the  testator  intended 
these  leaseholds  to  pass  by  the  residuary  clause,  or  by  constitu- 
tion of  an  executor. 

It  is  observable,  that  throughout  the  will  the  testator  seems 
anxious  to  devise  specifically  every  part  of  his  property.  The 
estate  in  Cumberland  is  devised  by  the  very  general  woras  which 
f  *112  1  '  have  mentioned.  The  estate  in  *  Westmoreland 
'•  J    by  the  very  same  words,  (a)    And,  therefore,  if 

Sir  William  Lowther  is  entitled,  by  the  executorship  or  residuary 
clause,  to  the  leaseholds  in  Cumberland,  he  must,  by  the  same 
reasoning  and  construction,  be  entitled  to  leaseholds  in  West- 
moreland. 

He  then  gives  certain  pecuniary  legacies:  and  afterwards 
devises  to  Sir  William  Lowther  all  his  ships  and  shares  of  ships, 
all  his  horses  and  mares  made  use  of  or  employed  at  or  about  tiis 
collieries  or  coal-mines,  or  otherwise  in  the  management  of  his 
landed  estate  in  Cumberland  ;  also  all  his  sheep,  cows,  and  other 
cattle ;  his  plate,  pictures,  furniture,  and  household  goods  in  or 
belonging  to  his  houses  at  Whitehaven  or  elsewhere  in  Cumber- 
land ;  also  all  his  debts  for  coals  sold  to  ships  or  any  person  or 
persons  whatsoever;  also  all  arrears  of  rent  and  what  else  is 
owing  to  him  in  Cumberland,  except  what  is  or  shall  be  owing 
or  due  to  him  on  or  by  mortgages  of  estate,  lands,  houses,  tene- 
ments, or  hereditaments,  or  by  deed  or  notes.  Then  he  gives 
other  pecuniary  legacies,  and  the  30,000/.  South  Sea  Annuities,  of 
which  I  shall  take  no  notice  on  this  head.  Then  he  gives  to  Sir 
James  Lowther  his  securities,  his  house  in  Queen  Square,  held 
for  a  term  of  }rears ;  and,  lastly,  he  devises  all  his  goods,  chattels, 
and  personal  estate,  not  otherwise  disposed  of,  to  Sir  William 
I A)wther,  whom  he  makes  residuary  legatee  and  executor.  Now, 
it  would  be  pretty  strange  to  suppose  that  Sir  James  Lowther  had 
devised  the  rents  of  his  leasehold  estates,  the  arrears  of  such  rents, 
and  the  stock  upon  them  specifically,  and  had  left  the  estates 
themselves  not  specifically  devised. 

(a)  ThiB  appears  to  be  an  errror ;  ai  there  ta  no  mention  either  in  the  regiater'a 
1ii>ok,  or  in  any  of  the  reports  of  the  caae,  of  any  other  estate  than  the  Cumberland 
estate. 
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^Therefore  I  am  of  opmion  that  the  leaseholds    ^     4,.. 

SBssed  by  this  ivill  entailed  with  the  other  lands  to    I-       J 13     j 
ir  Wilfiam  Lowther^  and  not  by  the  residuary  clause  or  the 
constituting  him  executon  (a) 

The  second  question,  which  relates  to  the  dO^OOOL  South  Sea 
Annuities,  depends  upon  another  part  of  the  will.  <'  And  whereas 
I  did  not  think  it  proper  for  me  to  divide  my  estate  in  Cumber- 
land, but  rather  to  dispose  of  it  in  the  manner  I  have  done,  as  it 
is  an  estate  tdat  requires  great  application  and  care  in  those  that 
are  to  have  the  management  of  it,  I  think  it  right  for  the  said  Sir 
William  Lowther  to  have  all  the  estate  that  the  said  James  Low- 
ther has  in  Cumberland,  and  that  the  said  James  Lowther  should 
have  all  the  estate  of  the  said  Sir  William  Lowther  in  Yorkshire. 
It  is  my  will,  and  I  do  ^hereby  give  and  devise  ^  «_  .  ^ 
30,0002.  South  Sea  Annuities  to  the  said  James  ^  114  J 
Lowther,  Sir  William  Lowther,  and  Robert  Harper,  in  trust  for 
the  said  James  Lowther,  until  such  time  as  the  said  Sir  William 
Lowther  shall,  by  absolute  and  effectual  conveyances,  inake  over 
to  and  vest  in  the  said  James  Lowther  and  his  heirs  all  his  lands, 
teneinents,  and  hereditaments,  at  or  within  twenty  miles  of  Marsk, 
he  the  said  James  Lowther  conveying  to  the  said  Sir  William 
Lowther  all  his  right  and  title  to  the  rent  charge  hereinbefore 
^ven  him  of  IWOL  per  annum  for  his  Kfe  out  of  my  estate  at  St. 
Bees.  And  it  is  my  will,  that  in  case,  bv  the  neglect  or  refusal 
of  either  of  the  said  Sir  William  Lowther  or  James  Lowther, 
what  I  have  here  recommended  and  directed  is  not  made  good 
and  completed,  within  six  months  after  the  said  James  Lowther 
comes  to  the  age  of  twenty-one,  such  one  of  them  two,  by  whose 
neglect  or  refusal  it  shall  appear  not  to  have  been  completed,  shall 
not,  afler  that  time,  have  any  share  of  the  said  30,000/.  South 
Sea  Annuities ;  but  the  whole  of  the  said  30,000/.  South  Sea  Annu^ 
ities  shall  be  the  sole  property  of  such  one  of  them  two  who  was 
willing  and  ready  to  nave  completed  and  made  eiSectual  what  I 
have  recommended.  And,  further,  it  is  my  will,  that,  in  case 
what  I  have  recommended  is  made  good  and  completed  by  the 
said  Sir  William  Lowther  and  James  Lowther,  the  said  30,000/. 

(a)  The  rule  of  law  laid  down  in  Roae  ▼.  Bartlett  has  been  often  recognized  and 
acted  upon,  and  ia  not  to  be  shaken.  Davia  v.  Gibbe,  3  P.  W.  26,  Fitzgi  116. 
Knotdbrd  ▼.  Gardner,  8  A&.  460.  Chapman  ▼.  Hart,  1  Yes.  871.  Wbitaker  t. 
Ambler,  p99t,  Piatol  t.  Riocardaon,  %  P.  W.  459,  n.  1  H.  B.  26,  n.  Thompson 
▼.  Lady  Lawley,  2  Bos.  dc  Pnl.  303.  Watkins  ▼.  Lea,  6  Yes.  633.  It  is  a  rale, 
however,  "  founded  on  intention ;"  and  therefore,  where  judges  could  collect  that 
the  intention  of  the  testator  was  Uiat  both  freehold  and  leasehold  should  pass,  they 
hsTe  so  determined.  Addis  v.  Clement,  2  P.  W.  466.  Lowther  ▼.  CsTendish. 
Turner  ▼.  Husler,  1  Bco.  78.    Lane  ▼.  Lord  Stanhope,  6  T.  R.  846. 

As  to  the  eflbct  of  this  doctrine  with  regaid  to  devises  of  copyholds,  and  the  sup- 
pljring  the  want  of  surrender  in  equity,  vid.  Doe  v.  iSarl  of  Lucan,  9  East.  448. 
Blunt  ▼.  Clitherow,  10  Yes.  689.  Church  ▼.  Mundy,  12  Yes.  426,  6c  16  Yes.  396. 
Judd  T.  Pratt,  13  Yes.  168,  6t  16  Yes.  390.  Sampson  ▼.  Sampson,  2  Yes.  dc  Be. 
337,  in  which  cases  all  the  prior  authorities  are  fully  considered. 
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South  Sea  Annuities  shall  be  equaUy  between  them  ;  and  that  each 
sfaaU  have  15,0002.  of  it" 

In  the  first  place  it  is  to  be  observed,  that  this  is  the  devise  of 
a  chattel,  bearing  fruit  to  Sir  James  Lowther,  and  two  trustees, 
upon  trust  for  Sir  James,  to  have  the  fruit  qwmsque. — ^That  is,  in 
construction  of  law,  a  devise  to  him  of  the  chattel  quousque. — 
When  is  the  devise  to  him  to  cease  in  point  of  limitation  7 — ^When 
Sir  Wilfiam  Lowther  shall  convey  to  Sir  James  his  Yorkshire 
estate^ — ^Till  that  event  happens.  Sir  James  has  as  ^eat  an  into- 
r  *1I5  1  ^^^^  *^  ^^  money  as  if  no  limitation  had  been 
L  J    added  to  the  devise;   just  as  a  man  that  has  a 

qualified  or  conditional  fee,  has  as  ffreat,  and  as  ample  an  estate, 
as  he  that  has  a  fee-simf^  though  his  estate  is  not  so  perdurable, 
so  pure,  or  so  absolute.  Tlie  same  event  must  determine  the  total 
interest  in  these  annuities  as  to  Sir  James,  and  precede  the  vest- 
ins  of  any  part  of  them  in  Sir  WiUiam.  The  event  is  a  condition 
swsequent  to  limit  one  interest  and  a  condition  precedent  to  the 
accruing  of  the  other.  Is  there  any  thing  subsequent  in  the  will 
that  controls  this  express  intent  T  There  seems  to  be  no  event  on 
which  the  30,000iL  is  to  be  divided,  but  this:  Sir  WiUiam  was  to 
purchase  tbe  moiety  of  the  SO.OOOiL,  and  the  rent  charge  of  1000/. 
per  annum,  by  exchanging  the  estate;  but  if  he  was  willing  to 
exchange,  and  Sir  James  refused  or  n^lected  to  comj^te  the 
exchange,  on  that  event  the  whole  was  to  go  to  Sir  William. 
Sir  James  has  not  neglected  or  refused,  and  consequently  can 
have  forfeited  nothing.  The  exchange  becomes  impossible  by 
the  act  of  God,  and  by  that  the  qualified  legacy  becomes  abso- 
lute. Suppose  I  give  the  dividends  of  my  10,00OiL  Bank  stock  to 
I  S,  till  I  N  returns  to  England,  or  till  I  N  marries ;  and  I  N  dies. 
Is  not  the  legacy  absolute?  There  seems  to  me  throughout  the 
will,  not  to  be  the  most  distant  hint  of  an  intent  in  the  testator  to 
have  given  any  part  of  his  South  Sea  Annuities  to  Sir  WUIiam 
Lowther,  but  upon  his  doing  somewhat  to  merit  it  It  is  not 
expressed  as  a  Isgatum  benewJentuty  but  as  a  legaium  coercendi 
causdf  which  has  ever  been  a  very  common  method  of  purchasing 
a  boon,  that  the  testator  makes  an  object  after  his  death. 

Legacies  of  this  kind  are  given  on  condition,  ademptedon  con- 
dition, and  transferred  on  condition,  in  order  to  obtain  the  end  of 
r  *116  1  ^^^  testator.  They  were  indeed  ^reprobated  as 
'-  ^    legacies  nmnine  panm  by  the  old  Roman  law,  but 

permitted  when  that  law  was  corrected  into  purity,  and  have  been 
allowed  ever  since.  "PoenaB  quoque  nomine  inutiliter  autea 
legabatur,  et  adimebatur,  vel  transferebatur.  Poense  autem  nomine 
legari  videtur,  quod  coercendi  hoeredis  causa  relinquitur,  quo  magis 
aliquid  faciat,  aut  non  faciat,  &g.— Sed  hujusmodi  scrupulositas 
nobis  non  placuit,  et  generaliter  ea  quae  relinquuntur,  licet  pcens 
nomine  fuerint  relicta,  vel  adempta,  vel  in  alium  translata,  nihil 
distare  a  csleris  legatis  constituimus,  vel  in  dando,  vel  in  adimendOf 
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vel  in  transfereodo :  exceptis  videlicet  ^iis  quee  impossibiliay  vel 
legibus  interdicta,  aut  alias  probrosa.  Hujusmodi  enim  testa- 
mentorum  dispositiones  valere,  secta  meorum  temporum  non 
patitur.''  Just.  Inst  Lib.  2.  Tit  30.  subjinem. 

The  sense  of  this  is,  that  by  the  old  Roman  lavr,  if  any  legacy 
was  given  from  an  heir  to  a  legatee  upon  condition,  or  in  order 
to  compel  the  heir  to  do,  or  to  restrain  him  from  doing,  any  par- 
ticular thing,  such  legacy  was  deemed  to  be  given  nomine  vamtB^ 
and  void.  This  was  very  irrational,  for  cujui  est  dare^  efus  est 
disponere.  Justinian  therefore  corrects  the  law,  and  says  such 
legacies  shall  stand  on  the  ground  of  other  legacies,  unless  the 
condition  be  impossible,  prohibited  at  law,  or  infamous.  However, 
the  best  comment  on  this  passage  and  species  of  legacies,  is  Mr. 
Swinbum,  4  pt  sec.  6  fo.  229.  When  the  condition  is  extreme, 
that  is  to  say,  either  necessary  or  impossible,  such  condition  hin- 
dereth  not  the  legatary ;  but  that  he  may  recover  the  legacy ; 
but  (fo.  223),  that  impossibility  is  with  this  limitation.  When 
the  condition  is  not  impossible  at  first,  but  becomes  impossible 
afterwards,  for  then  it  is  not  void,  but  makes  the  disposition  void. 
*E.ff.  the  testator  gives  A  B  100/.  if  he  marry  r  w^u'^  i 
his  daughter ;  afterwards,  and  before  the  marriage,    ^  ^ 

the  woman  dies,  whereby  the  condition  is  made  impossible.  In 
this  case  the  condition,  though  now  impossible,  is  not  void,  but 
makes  the  disposition  void. 

These  rules  annexed  to  conditional  legacies  seem  established 
on  great  authority,  and  founded  on  good  sense.  For  if  I  annex 
a  condition  to  a  legacy,  impossible  at  the  time  of  imposing  it,  the 
legacy  can  never  take  effect,  consequently  it  is  repugnant,  as  if  I 
give  A  100/.  si  mare  ebiberit^  si  ccbIum  digito  aitigerit;  but  if  I 
give  a  legacy  upon  a  possible  event,  that,  is  not  repugnant  to  the 
nature  of  the  gift,  but  only  goes  in  restriction  of  the  testator's 
benevolence ;  and  no  person  has  a  rlffht  to  impose  a  measure  upon 
the  testator's  generosity,  or  to  say  mat  the  condition  imposea  is 
whimsical  or  capricious. 

The  next  consideration  is,  how  are  these  rules  applicable  to 
the  present  case.  Nothing  can  be  clearer  to  me,  than  that  this 
is  a  legacy  coercendt  causa.  It  is  a  mean  to  attain  an  end.  Sir 
James  recites  that  he  did  not  think  it  proper  to  divide  his  Cum- 
berland estate,  and  intended  to  procure  a  further  acquisition  to 
the  proprietor  of  it.  What  are  the  means  he  uses  for  that  pur- 
pose 7  He  ffives  30,000/.  South  Sea  Annuities  to  trustees,  to  pay 
the  dividends  to  Sir  James  Lowther:  had  he  stopped  here,  no 
doubt  could  have  been  entertained  but  that  Sir  James  would  have 
been  entitled  to  this  30,000/.  But  then  he  adds  a  conditional  word 
quausque  Six  WiMmm  convey  his  Yorkshire  estate ;  and  incase 
such  conveyance  is  made,  the  30,000/.  shall  be  divided,  and  each 
shall  have  15,000/.  Now  the  event  upon  which  Sir  William 
Lowther  was  to  have  the  15,000/.  was  possible — it  is  become 
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impossible.  How  then  can  he  be  entitled  to  this  legacy  ?  It  is 
r  *1 18  1  ^^  effect  no  more  than  a  description  of  *the  legatee. 
-'I  give  to  Sir  William  (he  having  conveyed  the 
Yorkshire  estate  to  Sir  James),  15,000/.  As  to  conditional  legacies, 
vide  Swinburne  on  Wills,  part  4,  sec.  6. 

I  must  therefore  declare,  that  I  am  of  opinion  that  the  several 
leasehold  parts  of  the  Cumberland  estate  were  devised  by  the  will 
of  Sir  James  Lowther  to  Sir  William  for  life,  with  remainder 
over,  as  in  the  will,  and  that  on  the  death  of  Sir  William  Lowther, 
without  issue,  they  are  become  vested  in  the  plaintiff,  Sir  James 
Lowther,  according  to  the  limitations  of  the  real  estate  in  old 
Sir  James's  will. 

And  that  the  plaintiff,  Sir  James  Lowther,  is  entitled  to  the 
30,000/.  South  Sea  Annuities,  and  decree,  that  the  defendant 
Harper  may  join  in  a  sale  or  transfer  of  the  said  South  Sea  Annu- 
ities to  and  for  the  sole  and  absolute  benefit  of  the  plaintiff. 

And  as  to  the  third  question,  let  it  be  referred  to  the  master,  to 
inquire  whether  the  timber  and  other  materials  laid  down  for 
making  wagon-ways  more  cohimodious  for  carrying  coal  or 
other  minerals  from  coal  or  other  mines ;  and  also  fire-engines 
placed  for  the  better  working  of  such  mines,  are  deemed  and 
reputed  in  the  county  of  Cumberland,  and  other  counties  in  the 
north,  fixed  to  the  freehold,  and  pass  therewith  to  the  heir  or 
remainder-man,  or  go  to  the  executor  or  administrator  of  the 
party  erecting  the  same. 

No  costSi 

There  was  an  appeal  to  the  House  of  Lords  from  so  much  of 
the  above  decree  as  related  to  the  legacy  of  the  South  Sea  Annu- 
ities, when  the  same  was  affirmed,  6  March,  1759,  3  Toml.  P.  C. 
186. 


[    *119    ]    *Wright  V.  Peajpson  (a). 

(Reg.  Lib.  b.  1757,  fol.607.) 

[30th  dc3l8t  May,  6th  June,  1758.  8.C.  Amb.358.  Feirae,C.R.  126.  Hm,M88. 
Perryn,  M88.] 

The  sftme  construction  ought  to  be  put  upon  words  of  limitation  in  cases  of  trusts 
aod  ot  legal  estates,  except  where  the  limitations  are  imperfect,  and  something  is 
left  to  be  done  by  Uie  trustees ;  and  therefore  a  devise  of  a  trust  was  held  to  be  an 
estate  tail,  from  the  apparent  intent  of  the  testator,  and  the  general  worJs  of  the 
will,  though  there  was  a  limitation  to  trustees  to  preserve  contingent  remainders, 
a  reference  to  issue  male  living  at  the  time  of  the  decease  of  devisee,  a  restriction 
of  failure  of  issue  male  to  the  lifetime  of  persons  in  e»»e,  and  a  limitation  in  fee 
annexed  to  the  words  *<  heirs  of  the  body." 

HENRY  RAYNEY,  by  his  will  bearing  date  the  2d  of  May, 

(a)  Mr.  Fearne  has  observed  upon  this  case,  that "  a  stronger  could  scarcely 
be  imagined,  scarcely  wished  for,  by  the  most  xealous  assertors  of  the  rule,"  in  Shel- 
ley's ease,  C.  R.  133. 


CASES  IN  CHANCERY.  gi 

[Wright  V.  Peanon.] 

1727,  devised  his  estate  at  Darsfield  and  Royston,  in  the  county 
of  York,  to  George  Wright  and  Joseph  Batemen,  and  their  heirs 
and  assigns  for  ever,  in  trust,  out  of  the  rents,  issues,  and  profits, 
to  raise  500/.,  with  interest,  to  be  equally  divided  between  his 
five  grand-children,  and  to  be  paid  to  them  respectively  at  twenty- 
one,  with  benefit  of  survivorship;  and  subject  thereto,  to  the  use 
of  his  nephew,  Thomas  Rayney,  son  of  his  sister,  Frances 
Rayney,  aud  his  assigns,  for  and  during  the  term  of  his  natural 
life,  subject  to  his  qualifying  himself  as  thereinafter  mentioned, 
remainder  to  trustees  to  support  contingent  remainders,  remain- 
der to  the  use  of  the  heirs  male  of  the  body  of  the  said  Thomas 
Rayney,  lawfully  to  be  begotten,  and  their  heirs;  provided,  that 
in  case  his  said  nephew,  Thomas  Rayney,  should  die  without 
leaving  any  issue  male  of  his  body  living  at  his  death,  then  and 
in  such  case  he  subjected  the  premises  to  the  payment  of  100/. 
each  to  his  two  nieces,  Frances  and  Priscilla  Rayney,  daughters 
of  his  said  sister,  if  then  living,  payable  at  twenty-one,  with 
benefit  of  survivorship ;  and  he  enabled  his  said  trustees,  after 
the  death  of  his  said  nephew,  to  raise  and  pay  the  same;  and 
for  default  of  such  *issue  male  of  his  said  nephew  p  ^^^^  ^ 
Thomas  Rayney,  then  as  to  all  the  premises  subject    ^  ^ 

to  the  payment  of  the  said  sums  of  500/.  and  200/.,  in  manner 
and  upon  the  contingency  aforesaid,  to  the  use  of  all  and  every 
his  said  five  grand-children,  or  such  of  them  as  should  be  living 
at  time  of  failure  of  issue  male  of  the  said  Thomas  Rayney,  to  take 
as  tenants  in  common,  and  to  their  respective  heirs  and  assigns, 
equally  to  be  divided  between  them,  share  and  share  alike.  The 
proviso  was,  that  his  said  nephew,  Thomas  Rayney,  should, 
immediately  af\er  the  testator's  death,  be  placed  out  apprentice 
to  some  eminent  surgeon,  or  some  other  good  trade,  for  seven 
years,  and  continue  so  long,  or  else  reside  in  some  college  in 
Cambridge,  there  to  reside  till  qualified  to  be  a  clergyman,  and 
should  be  ordained;  and  in  case  he  should  refuse  or  neglect  to  be 
put  out  and  continue  such  apprenticeship,  or  qualifying  himself  to 
be  ordained  a  clergyman,  he  directed  that  the  estate  so  limited  as 
aforesaid  to  his  nephew  Thomas  Rayney  for  life,  should,  from 
the  time  of  such  his  refusal,  cease,  determine,  and  be  void,  as  if 
he  had  been  dead :  and,  in  such  case,  the  premises  so  limited  to 
his  nephew  for  life  and  his  issue  male  as  aforesaid,  should  go 
over,  revert,  and  remain  to  such  of  his  said  five  grand-children 
as  should  be  then  living,  equally,  and  to  their  heirs  as  tenants  in 
common. 

Thomas  Rayney  entered  into  the  premises  after  the  death  of 
the  testator,  and  suffered  a  recovery  of  them  to  the  use  of  himself 
in  fee.     In  1748  he  died,  leaving  his  two  sisters  his  heirs-at-law. 

The  bill  prayed  to  have  500/.  raised  out  of  the  estate  of 
Thomas  Rayney,  and  to  have  a  conveyance  of  the  estate  itself 
to  the  plaintifls.    It  charged  that  Thomas  Rayney  took  only  an 
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estate  for  life  in  the  premises,  and  could  not  sufler  a  recovery  of 

them. 

r     *  I Q 1     1        ^T^i^^  Attoniey^General,  Sewell,  Wilbraham,  and 

L       ^-^^     J     Ambler,  for  the  plaintiffs. 

The  general  intent  in  the  present  case  is  clear  to  give  an  estate 
for  life  to  Thomas  Raynev,  with  remainder  to  bis  issue  in  fee. 
The  testator's  intent,  if  it  does  not  break  in  upon  any  of  the  rules 
of  law,  may  make  words  to  be  either  words  of  limitation  or 
purchase,  ad  arbiiriumf  Backhouse  v.  Wells,  1  £q.  Ab.  164. 
First,  there  is  an  express  estate  for  life,  which,  though  not  suffi- 
cient of  itself  to  control  the  operation  of  the  rule,  yet  marks  the 
intent  of  the  testator,  and  joined  with  other  circumstances,  is  of 
great  weight.  Next  there  is  a  provision  for  trustees  to  support 
contingent  remainders,  which  shews  the  intent  of  the  testator, 
that  Thomas  Rayney  should  take  a  forfeitable  estate.  Great 
stress  was  laid  upon  this  point  by  Lord  Hardwicke  in  the  case  of 
Baffshaw  v.  Spencer,  2  Atk.  670.,  1  Ves.  142.,  1  Collect  Jurid.  378, 
and  it  is  observable,  that  ip  Garth  v.  Baldwin,  2  Ves.  646,  where 
he  decreed  that  it  was  an  estate  tail,  there  was  no  clause  of  this 
nature.  The  limitation  to  the  heirs  male  of  his  body  has  super- 
added words  after  the  words  of  limitation,  which,  according  to 
the  authority  of  the  Archers's  case,  1  Co.  66,  Lisle  v.  Gray, 
2  Lev.  223,  Raym.  278,  Walker  y.  Snow,  Palm.  869,  and  other 
cases  proceeding  upon  the  same  principle,  convert  the  former 
into  words  of  purchase,  though  in  themselves,  proper  words  of 
limitation.  The  subsequent  proviso  gives  strength  to  this  con- 
struction by  using  the  expression,  if  he  shall  die  without  leaving 
any  issue  male  living  at  the  time  of  his  death ;  and  lastly,  in  the 
clause  of  forfeiture,  he  refers  to  the  estate  of  Thomas  Ra3mey  at 
nn  estate  for  life,  and  uses  the  word  issue  for  the  preceding  words 
heirs  male.  It  is  like  Lodington  v.  Kime,  where  the  subsequent 
limitation  to  the  issue  male  was  held  to  be  a  contingent  fee. 
r  ♦122  1  *Thi8  is  an  executorjr  trust,  in  which  the  courts 
L  ^    have  gone  great  length  in  effectuating  the  intention 

of  a  testator  lu^ainst  the  operation  of  the  rule. 

Perrot,  De  Grey,  and  Clarke,  for  the  defendants. 

The  devise  is  improperly  considered  as  a  trust ;  it  is  executed 
by  the  statute.  A  legal  devise  to  trustees  quousque  is  a  chattel 
interest,  Cro.  Eliz.  315.  CordaPs  case.  Carter  v.  Bamardiston, 
1  P.  W.  605,  Kitchens  v.  Hitchens,  2  Vem.  403.  The  trustees 
have  no  legal  estate,  but  only  a  power  to  raise  the  charge,  which 
this  court  must  invest  them  with.  The  clear  intention  of  the 
testator  is,  that  as  long  as  Thomas  Rayney  had  issue  male,  that 
issue  should  have  the  estate,  which  is  inconsistent  with  the  sup- 
posed limitation  in  fee.  The  will  is  not  so  clear  as  to  overrule 
the  operation  of  law  on  the  words.  The  rule  is,  where  a  man 
takes  an  estate,  and  there  is  a  limitation  to  his  heirs  in  the  same 
instrument,  they  are  words  of  limitation,  and  not  of  purchase. 
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The  argument  from  the  limitation  to  trustees  to  support  contin- 
gent remainders,  was  overruled  in  Coulson  v.  Coulson,  2  Atk. 
246.  Next,  as  to  the  limitation  of  the  fee.  In  Archer's  case, 
1  Co.  06,  and  in  Clarke  v.  Day,  Moor  593,  the  word  of  limita- 
tion, upon  which  the  superadded  words  were  grafted,  was  in  the 
singular  number,  and  tnat  was  the  principal  ingredient  in  those 
cases.  In  Shelley's  case,  1  Co.  93,  the  words  heirs  male  of  the 
body  of  such  heirs  male  being  entailed  on  the  previous  Umita- 
tion  to  the  heirs  male  of  the  bod^  of  Edward  Shelley,  did  not 
make  them  words  of  purchase,  and  in  Minshull  v.  MinshuU,  1  Atk. 
413,  Lord  Hardwicke  held,  that  the  subsequent  words  of  limitation 
will  not  aiSect  the  preceding  words,  unless  the  word  heir  is  used 
in  the  singular  number.  As  to  the  words  **  in  default  of  issue," 
or,  **i£  he  die  without  issue,"  &c.  it  has  been  long  held  that  they 
eive  an  estate  tail  ♦Sonday's  case,  9  Co.  127.  j-  ».oq  -i 
Lewis  Bowles's  case,  11  Co.  80.  Laneley  v.  Bald-  L  ^-^^  J 
win,  1  Eq.  Ab.  186.  Attorney-General  v.  Sutton,  1  P.  W.  754. 

The  Lord  Keeper. — ^The  question  is,  whether  Thomas  Rayney 
took  under  this  will  an  estate  for  life,  or  an  estate  tail :  and  that 
question  produces  a  second,  whether  it  plainly  appears  that  the 
heirs  of  the  body  of  Thomas  should  take  as  purchasers,  an  estate 
in  fee,  or  by  limitation  and  from  their  father,  an  estate  tail.  But, 
previously  to  found  the  exposition  of  the  will,  another  question  is 
made,  whether  the  estate  is  remaining  in  the  trustees,  or  executed 
by  the  Statute  of  Uses. 

And  to  make  it  executed,  it  is  said  the  trustees  had  only  a 
chattel  interest  quousque  the  debts  are  paid ;  and  that,  subject  to 
that  chattel,  this  estate  is  executed  in  Thomas,  with  remainders 
over.  Carter  v.  Bamardiston,  1  P.  W.  505,  has  been  quoted  for 
this  purpose.  In  that  case  Sir  Michael  Armine,  30th  March, 
1668,  devised,  that  in  case  his  personal  estate  should  not  be  suffi- 
cient to  pay  his  debts  and  legacies,  then  his  executors  should 
receive  the  profits  of  his  whole  real  estate  for  the  pa3rment  of  his 
debts  and  legacies;  and  after  these  should  be  paid,  he  devised, 
&c.  The  Lords,  with  the  advice  of  the  judges,  were  of  opinion 
that  the  executors  had  only  a  chattel  interest;  and  Hitchens  v. 
Kitchens,  2  Vem.  403,  is  to  the  same  eflTect. 

But  these  cases  do  not,  in  my  opinion,  apply  to  the  present,  and 
warrant  the  conclusion ;  for  in  these  two  cases  the  estate  devised 
was  an  uncertain  interest,  and  therefore  a  chattel.  But  when- 
ever a  certain  express  interest  is  devised,  I  conceive  it  not  to  be 
in  the  power  of  this  court,  by  construction,  to  make  the  devise 
pass  any  other  interest  than  is  expressed.  For  instance,  a  man 
^devises  his  lands  and  tenements  to  J.  S.  for  twenty  ^  « .04  i 
years  for  the  payment  of  his  debts  and  legacies    ^  ^ 

only,  and  after  pajrment  thereof  to  J.  B.  and  his  heirs.  After 
payment,  this  court  will  declare  the  term  to  be  a  trust  for  J.  B. 


94  CASES  IN  CHANGBRY. 

[Wright  ▼.  Petnon.] 

and  to  be  assigned  accordingly;  but  the  court  cannot  declare 
that  the  term  determined  with  payment.  So  if  it  had  been  a  de- 
vise to  J.  S.  for  life,  the  court  cannot  make  it  a  chattel,  much 
less  can  it  be  done  in  case  of  a  devise  in  fee ;  for  such  construc- 
tion would  change  the  trustees  contrary  to  the  testator's  intent. 
The  testator  intended  that  the  devisee  and  his  heir  should  execute 
the  trust ;  can  the  court  say  no,  we  will  transfer  it  to  the  execu- 
tors? 

In  the  case  of  Earl  Bath,  reported  by  the  name  of  Bosworth 
V.  Farrand,  Carter,  97,  William,  Earl  Bath,  had,  by  fine  and  deed 
to  lead  the  uses,  limited  lands  to  the  use  of  Francis,  Liord  Russel, 
and  others,  trustees,  and  their  heirs  after  the  death  of  the  Earl, 
to  raise  for  the  daughters  of  Lord  Fitzwarren,  4000iL  a  piece. 
The  question  in  that  case  was,  whether  those  lands  were  within 
a  power  of  jointuring.  Bridgeman,  C.  J.  in  giving  his  judgment, 
fo.  107,  says  thus:  *' I  shall  not  need  to  prove  the  whole  fee-sim- 
ple limited  to  the  trustees,  till  the  portions  raised,  though  he  that 
argued  first  seemed  to  be  of  opinion  that  all  was  but  a  chattel ; 
but  it  is  clear  it  is  a  fee-simple.  If  land  be  conveyed  to  the  use 
of  A  and  B  and  their  heirs  till  1000/.  be  raised,  it  is  a  fee^imple 
conditional."  I  must  not  construe  the  will  in  that  sense,  for  then 
I  should  make  the  remainders  over  void,  as  nothing  can  be  limited 
after  a  fee ;  but  1  must  take  it  as  a  devise  to  trustees  of  a  pure 
fee,  subject  to  divers  trusts  for  divers  persons.  That  reasoning 
was  confirmed  by  Lord  Hardwicke,  in  Bagshaw  v.  Spencer, 
though  indeed  there  was  in  that  case  the  additional  circumstance 
that  the  trustees  might  sell. 

This  question  seems  to  me  not  very  material,  because  *I  am  of 
r  *125  1  ^P^^^^"  ^^^  ^  limitation  in  trust,  perfected  and 
*-  ^    declared  by  a  testator,  must  have  the  same  con- 

struction as  the  devise  of  an  estate  executed ;  and  to  hold  a  contra- 
ry opinion  would  make  the  property  very  precarious  and  uncertain. 
The  testator  would  mean  one  thing  in  this  court,  and  the  direct 
contrary  on  the  other  side  of  the  Hall.  There  is  a  distinction 
where  the  limitations  are  imperfect,  and  something  is  left  to  be 
done  by  the  trustees  in  the  first  place,  and  consequentfy  second- 
arily by  this  court.  But  Lord  Hardwicke  relied  more  on  the 
intent  of  the  testator,  in  Bagshaw  v.  Spencer,  than  on  that  dis- 
tinction ;  but,  however,  I  shall  give  my  thoughts  upon  this  point, 
and  therefore  declare  that  I  am  of  opinion  that  this  estate  is  not 
executed  by  the  statute  of  uses,  because  I  think  that  all  trusts 
were  not  executed  by  that  statute,  but  only  such  as  were  held  by 
trustees  for  the  immediate  use  of  another,  and  not  where  the 
trustees  were  to  perform  a  trust  themselves,  subject  to  which 
trust  others  were  to  have  the  benefit  of  the  estate  (a). 

This  brings  me  to  the  second,  but  principal  question,  whether 
the  heirs  male  of  Thomas  Rayney  took  a  fee  as  purchaser,  or  in 
(a)  Vide  ante,  puge  36,  and  Uie  note  there. 
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tail,  under  the  limitations  to  the  father  ?  The  testator  is  here 
disinheriting  his  heir  for  the  sake  of  preserving  his  name;  yet  it 
is  supposed  that  after  the  limitation  to  Thomas  Rayney  for  life, 
he  has  given  it  to  the  first  son  of  Thomas  Rayney  in  fee,  vi^ithout 
any  regard  to  the  succession  of  the  estate,  or  the  preservation  of 
the  name.  But  what  is  more  contradictory  to  the  testator's  in- 
tending to  give  a  fee  to  the  heirs  of  the  body  of  Thomas  Rayney, 
and  shews  that  the  testator  intended  manifestly  only  a  particular 
estate,  IS,  that  he  has  limited  a  remainder  on  it;  for  on  a  general 
failure  of  issue  male  of  Thomas  Rayney,  he  has  limited  the 
•remainder  in  fee  to  his  five  grandchildren.  This  ^  ^-og  i 
is  cardo  causcB.  ^  ^ 

But  to  take  away  this  objection,  and  the  force  of  it,  it  is  said, 
that  the  limitation  to  the  grandchildren  is  upon  the  event  of 
Thomas  Rayney  dying  without  issue  living  at  the  time  of  his 
death.  The  limitation  of  the  estate  is  confessedly  to  the  heirs  of 
the  body  of  Thomas,  whether  in  fee  or  in  tail.  But  there  is 
added  a  proviso,  that  if  Thomas  died  without  having  any  issue  male 
of  his  body  living  at  the  time  of  his  death,  then  ne  charges  the 
estate  with  the  further  sum  of  200/.  for  the  benefit  of  his  nieces. 
This  proviso,  collateral  to  the  limitation,  is  improperly  intro- 
duced, and  breaks  the  thread  of  the  limitation  of  the  estate,  which, 
after  the  insertion  of  the  proviso,  is  again  resumed ;  and  for 
default  of  such  issue  male  of  his  nephew  Thomas»  subject  tg  the 
500iL  and  200/.  on  the  contingency  aforesaid,  to  the  use  of  all  and 
every  the  grandchildren,  or  such  of  them  as  should  be  living  at 
the  time  of  failure  of  issue  male.  From  hence  it  is  urged,  that 
''for  default  of  such  issue  male"  relates  to  the  issue  male  of 
Thomas  living  at  his  death,  so  as  to  make  the  limitation  over  to 
the  grandchildren  an  executory  devise ;  but  I  cannot  think  this  a 
just  construction  to  give  the  words  applied  to  the  limitation  of  the 
estate  a  relation  to  the  collateral  proviso,  but  the  better  construc- 
tion is  to  postpone  the  collateral  proviso,  and  then  it  would  stand 
thus:  To  the  trustees  and  their  heirs  to  raise,  &c. ;  then  to 
Thomas  for  life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders; remainder  to  the  heirs  male  of  Thomas  and  their 
heirs ;  and  for  default  of  such  issue,  remainder  to  the  five  grand- 
children and  their  heirs,  as  tenants  in  common.  By  this  con- 
struction, the  words  «*  and  for  default,"  &c.  would  refer  to  heirs 
male  before  mentioned,  and  the  proviso  would  be  detached,  which 
seems  to  me  to  be  the  true  and  rational  construction  of  the  will ; 
for  it  is  absurd  to  ♦construe  it  to  be  limited  to  the  j-  ^.^^  ^ 
issue  male  living,  &c. ;  but  if  the  proviso  is  taken    ^  J 

in  a  parenthesis,  it  gives  the  whole  will  a  sense  agreeable  to  the 
testator's  intent. 

The  consideration  of  this  question  leads  to  a  determination  of 
the  first.    What  estate  is  given  by  this  will  to  Thomas  Rayney  ? 

It  is  very  rightly  admitted  by  counsel,  that  that  must  depend 
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on  the  whole  will ;  and  that  the  declaration  of  an  express  estate 
for  life,  may  be  controlled  by  the  general  words  and  disposition 
of  the  will.  Nay,  it  must  be  admitted  now  to  be  so,  though  the 
first  devising  words  had  been  negative,  and  given  an  estate  for 
life  only.  The  reason  of  this  is,  that  testators  attempt  to  annex 
qualities  to  estates  which  the  law  will  not  allow  of;  they  will  give 
estates  for  life,  meaning,  that  they  should  have  descendible  qualities 
with  respect  to  the  succession,  wishing  them  to  have  restrictive 
aualities  with  respect  to  the  first  taker.  In  these  cases,  therefore, 
Uie  court  considers  the  substantial  meaning. 

I  think  the  words  "  heirs  male,"  &c.  are  indisputably,  as  collo- 
cated in  this  will,  words  of  limitation,  and  not  of  purchase :  for 
it  is  admitted  on  all  hands,  that  the  word  '<  heirs  "  in  the  same 
will  where  the  ancestor  takes  an  estate  for  life,  are  words  of 
limitation  and  not  of  purchase.  In  the  present  case,  if  the  will 
had  stopped  at  those  words,  it  is  admitted  by  Mr.  Attorney- 
General  that  it  would  have  been  clearly,  and  by  established  pre- 
cedent, an  estate  tail.  Shelley's  case,  1  Co.  93.  Rundale  ▼.  fSely, 
Carter,  170.  The  case  of  Colson  v.  Colson,  2  Atk.  246,  con- 
firmed that,  only  it  separated  the  estate  tail  from  the  estate  for 
life  by  the  interposition  of  trustees  to  preserve  contingent  remain- 
ders ;  which  seems  a  distinction  without  a  difference. 

r  *128  1  ^^^  ^^  '^  ^^^^  ^^  ^  manifestly  distinguished  by 
L  J    the  ^superadded  words,  **  their  heirs  and  assigns 

for  ever."  Several  cases  were  cited  in  Bagshaw  v.  Spencer 
of  words  of  limitation  superadded,  which  turned  words  of  limi- 
tation into  words  of  purchase ;  all  founded  on  the  principle  in 
Archer's  case,  (for  I  do  not  rely  on  the  circumstance  of  the  word 
<'heir"  being  in  the  singular  number),  in  all  which  cases  there 
had  been  some  words  like  **  next,"  &c.,  which  had  been  descrip- 
tive of  an  individual,  and  made  them  properly  words  of  purchase. 
Vide  King  v.  Burchell,  post. 

In  the  case  of  Bagshaw  v.  Spencer,  by  the  insertion  of  trustees 
to  preserve  contingent  remainders,  the  court  held  the  words 
"  heirs  of  the  body  "  words  of  purchase.  They  were  also  con- 
strued words  of  limitation  in  the  same  case.  That  case  was, 
like  this,  the  case  of  a  trust :  Lord  Hardwicke  did,  upon  that 
ground,  and  the  limitation  of  the  other  moiety  of  the  estate  to  the 
Spencers,  and  other  circumstances  in  the  case,  which  shewed  the 
intent  of  the  testator  plain  and  clear,  construe  it  to  be  only  an 
estate  for  life  in  Bagshaw,  contrary  to  the  former  determinations. 
He  did  it  on  the  plain  intent  of  the  testator,  and  in  so  doing  as- 
sumed no  more  power  than  every  court  of  law  possesses. 

I  proceed  on  the  same  principle  myself.  I  think  Thomas 
Rajrney  took  an  estate  tail  from  the  intent  of  the  testator,  who 
plainly  intended  the  <*  heirs  male,"  &c.  should  not  take  an  estate 
in  fee,  which  they  must  do  if  they  take  as  purchasers.  I  was 
considering  whether  I  could  not  make  this  construction :  viz.,  to 
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Thomas  for  life;  jthen  to  his  heirs  male,  in  tait;  then  to  the 
grand-children :  and  if  the  limitation  had  been  for  default  of  such 
heirs  of  the  body,  I  might  have  considered  it  as  heirs  of  the  body 
of  the  heirs  male,  &c^  mentioned  before,  but  the  limitation  there 
is  for  default  of  such  issue  male,  &c. 

*It  is  true,  the  words  ''  their  heirs  and  assigns,"  ^  ^fioa  1 
will,  on  this  construction,  in  a  great  measure  be     *-  ^ 

rendered  ineffectual,  and  though  it  is  a  rule  never  to  reject  words 
in  a  will,  if  they  can  stand,  yet  I  must  do  it  in  this  case  to  support 
the  testator's  intent,  because,  if  I  give  them  their  full  effect,  I 
destroy  the  substantial  provisions  in  the  will>  of  which  the  testator 
had  a  thorough  understanding. 

The  ground  of  my  determination  is  the  manifest  intent  of  the 
testator ;  and  therefore,  on  the  whole,  I  am  of  opinion  that  Thomas 
Rayney  took  an  estate  tait>  and  not  an  estate  for  life  only,  under 
this  will,  and  that  the  recovery  was  well  suffered  by  him,  and  the 
defendants  consequently  well  entitled  to  the  estate. 

An  appeal  was  entered  from  this  decree  to  the  House  of 
Lords,  6th  December  1758,  but  it  was  afterwards,  upon  the 

Setition  of  the  appellants^  withdrawn.    25th  May,  1750,  Lords' 
ournals. 

Mr.  Fearne  has  entered  into  a  very  elaborate  diBCuaaion  of  th^  case.  (C.  R. 
p.  126  &  seq.)  He  shews  that  Lord  Hardwicke,  in  denying  the  distinction  between 
trusts  executed  and  trasts  executory,  as  he  did  in  Bagshaw  v.  Spencer,  went  in  opposi- 
tion to  former  precedents,  and  even  to  bia  own  opinions  and  decisions  in  prior  cases 
wiiich  he  has  there  enumerated :  to  these  may  be  added  Exell  y.  WaUaoe,  2  Ves.  223, 
ciL  1  Mad.  Chan.  461.  He  blames  the  Lord  Keeper  for  studiously  affecting,  in  words  at 
least,  a  concurrence  with  that  doctrine,  while  he,  in  fact,  struck  it  to  the  root  by  a  con- 
trary decision,  in  a  case  which  more  obviously  courted  its  admission.  It  however  ter- 
minated in  the  case  which  produced  it;  as  appears  from  the  subsequent  cases  which 
Mr.  Fearne  has  collected,  and  to  which  his  learned  editor  has  added  the  observations 
of  the  Master  of  the  Rolls  in  Brydges  v.  Biydges,  3  Yes.  120.  Vide  also  the  case  of 
Green  v.  Stephens,  17  Yes.  64.  It  is  now  cl^rly  settled*  that  the  same  construction 
must  be  put  upon  words  of  limitation  in  cases  of  trusts,  as  of  legal 
'estates,  except  when  the  limitations  are  imperfect,  and  some-  [  *130  ] 
thing  is  left  to  be  done  by  the  trustees :  vide  also  Stanley  v.  Len- 
naid,  atae,  95.    Austen  v.  Taylor, /osl.    King  v.  Burchell, /o^r.    White  v.  Carter, 

p0*t. 


Biascuwpot  V.  Da  Costa. 

(Reg.  Lib.  A.  1767,  fol.  424.) 

[1768.  20th,  2 1st  /one.  S.  C.  Sewell,  M88.] 

Satisfaction  having  been  made,  under  a  royal  commission  for  distribudon^  of  prizes, 
to  the  insured,  such  ef  the  insurers  as  had  paid,  held  entitled  to^restitution  though 
foreigners;  but  not  those  Who  had  compounded  and  renounced  salvage. 

THE  plaintiffs,  as  underwriters,  by  a  policy  of  insurance  made 
at  Amsterdam,  1st  February,  1729,  to  Elias  and  Solomon  De  Paz, 
had  insured  the  ship  Friendship  for  18,000  gueldersr  or  1636/. 

Vol.  I.  13 
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1$.  3d.  The  ship  was  soon  after  seized  by  the  Spaniards  before  the 
declaration  of  war,  and  carried  into  Havannah  and  condemned. 
In  the  course  of v  the  following  year  the  plaintifrs  paid  the  sum  of 
IStOOO  guelders  to  Elias  and  Solomon  De  Paz.  The  ship  had 
also  been  insured  with  the  Royal  Exchange  Assurance  Company 
for  the  sum  of  15002. ;  but  the  company  had  afterwards  com- 
pounded, and  renounced  salvage.  Iiis  Majesty,  by  a  proclama- 
tion issued  18th  June,  1741,  was  pleased  to  order  a  distribution 
of  all  prizes  taken  before  the  declaration  of  war,  in  equal  moieties 
between  the  sufferers  and  captors.  Accordingly,  under  a  com- 
mission for  itie  distribution  of  such  prizes,  the  sum  of  2050L  IBs. 
6d.  was,  on  the  9th  of  November,  1746,  paid  to  the  executors  of 
Elias  De  Paz,  as  a  compensation  for  the  loss  of  the  ship  Friend- 
ship.    The  bill  was  brought  to  recover  the  sum  of  1636/.  Is.  3d. 

The  Solicitor-General,  Wilbraham,  and  Pechell,  for  the  plain- 
tiffs. 

The  plaintiffs  ought  to  be  repaid  from  the  defendants  in  pro- 
portion to  what  they  received  from  the  crown.  The  defendants 
r  4^.  Q|  -I  have  had  a  double  satisfaction.  It  is  *like  the  case 
^  -I     of  a  supposed  loss  of  a  ship,  money  paid,  and  the 

ship  afterwards  discovered  to  be  in  safety. 

The  Attorney-General  for  the  Royal  Exchange  Assurance 
Office  contended,  that  though  the  office  compounded  and  re- 
nounced salvage,  yet  that  such  composition  was  only  meant  to 
extend  to  any  part  of  the  ship  or  goods  that  might  be  recovered, 
or  to  any  satisfaction  or  restitution  that  might  be  made  by  the 
Spanish  captors  to  the  sufferers. 

Sewell  and  Perrot  for  the  executors  of  the  De  Paz's. 

If  this  is  in  the  nature  of  salvage,  the  underwriters  ipust  un- 
doubtedly have  the  benefit  of  it.  But  it  is  not  so ;  it  is  a  grant 
of  the  king :  a  royal  bounty  to  British  sufferers,  and  not  an  act 
of  justice.  The  commissioners  for  the  distribution  were  only 
allowed  to  pay  the  difference  to  the  sufferers.  The  plaintiffs  as 
foreigners  could  not  have  claimed  under  the  commission. 

The  Lord  Keeper. — I  am  of  opinion  that  upon  the  policy,  and 
the  peril  happening,  and  the  payment  of  the  money  by  the  under- 
writers, the  whole  rights  of  the  assured  vested  in  them.  The 
assured  had  this  right  of  restitution  vested  in  them  against  the 
,  Spanish  captors,  which  was  afterwards  prosecuted  by  the  crown 
by  reprisals.  Satisfaction  having  been  made  in  consequence  of 
that  capture,  I  think  the  plaintiffs  are  entitled  to  that  benefit ;  and 
that  it  was  received  by  the  executors  of  Elias  De  Paz  in  trust 
for  them.  The  defence  of  the  plaintiffs  being  foreigners,  and  as 
such  not  entitled  to  any  benefit,  is  a  fallacy :  they  stand  in  the 
place  of  British  subjects,  and  have  therefore  in  this  court  the 
same  rights  as  British  subjects.  The  capture  is  the  origin  of  that 
right,  which  belongs  to  the  plaintiffs  by  relation,  as  claiming  under 
one  of  the  sufferers. 
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*A8  to  the  nature  of  the  salvage,  it  VFas  so  much  ^  ^- go  -i 
saved  out  of  the  hands  of  the  Spaniards  by  means  L  ^  J 
of  the  interposition  of  the  crown :  it  was  so  understood  by  the 
crown.  It  was  to  be  considered  as  a  retribution  to  the  under- 
writers as  lessening  the  loss  incurred  by.  the  capture.  As  to  the 
Royal  Exchange  Assurance,  they  have  no  foundation  whatever 
for  their  claim ;  they  have  settled  their  loss  with  the  assured,  and 
renounced  all  benefit  of  salvage. 

Decreed  the  sum  of  1636/.  75.  3d.,  with  interest  at  4  per  cent. 
from  the  time  of  the  payment  of  the  2050/.  IBs.  M.  and  costs  (a). 


Aleyn  ¥•  Belchier. 

(R0g.  lib.  A.  1767,  fol.  482.) 

[1768.  6th  July.  8.  C.  8ugd.  on  Powers,  App.  Amb.  M8S.] 

Power  of  joinUiring  executed  in  fiivour  of  a  wife,  but  with  an  agreement  that  the 
wile  should  only  reoeiye  a  part  as  an  annuity  for  her  own  benefit,  and  that  the 
reaidtte  should  be  applied  to  the  payment  of  the  husband^s  debU :  held,  a  fraud 
upon  the  power,  and  the  execution  set  aside,  except  so  far  as  related  to  the  annuity, 
the  bill  containing  a  submlBsion  to  pay  it,  and  only  seeking  relief  against  the  other 
objecu  of  the  appointment 

THE  Reverend  Thomas  Aleyn  being  seised  of  a  real  estate  in 
Essex  of  the  yearly  value  of  540/.,  subject  to  a  mortgage  for  a 
term  of  five  hundred  years  to  Sir  Charles  Palmer  for  500/.,  and 
having  a  nephew,  Edmund  Alevn,  and  two  brothers,  the  plaintiff, 
Giles  Aleyn,  and  William,  who  was  a  defendant,  by  his  will, 
bearing  date  the  28th  of  May,  1746,  devised  the  same  to  Eyre 
and  Bragff,.  in  trust,  by  sale  or  mortgage,  to  raise  money  and 
pay  his  debts  and  legacies,  and  to  permit  his  wife  to  receive  the 
rents  and  profits  of  the  residue  for  her  life,  and  after  her  death, 
in  trust,  to  convey  to  *his  nephew  Edmund  for  life,  r  ^^^^  ^ 
with  remainder  to  his  first  and  other  sons  in  tail    ^  ^ 

male,  with  proper  limitation,  to  support  contingent  remainders, 
with  a  power  to  his  nephew  to  make  a  jointure  on  any  woman 
he  should  then  after  marry  for  her  life,  in  bar  of  dower ;  with 
powers  to  provide  for  younger  children,  and  to  make  leases,  with 
remainder  to  the  testator's  brother  Giles  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  his  brother  Wil- 
liam  for  life ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  his  own  right  heirs ;  he  gave  his  brother  the  plaintiff 
an  annuity  of  30/.  a  year  for  his  life,  to  be  paid  out  of  his  estate, 
to  be  increased  to  50/.  a  year  in  case  his  nephew  should  survive 
his,  the  testator's  wife. 

(a)  The  case  of  Randall  y.  Cochran,  I  Yes.  98,  arose  in  consequence  of  the  same 
proclamation,  and  is  precisely  in  point:  it  does  not  appear  to  have  been  cited. 
Vide  Park  on  Insurance,  896,  337. 
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A  biU  was  filed  soon  after  the  testator's  death  by  the  widow, 
and  on  the  14th  of  February,  1749,  a  decree  made  to  establish 
the  will,  and  for  payment  of  debts  and  legacies  by  mortgage  or 
sale  in  the  usual  way.  The  master  reported  there  was  due  for 
debts  and  legacies  1516/.  1;.  lOd,  which  he  approved  to  be 
raised  by  mortgage.  The  widow  died  in  April,  1750,  and  Ed- 
mund became  entitled  to  the  possession  of  the  estate.  The  defen- 
dantf  William  Belchier,  having  advanced  money  to  pay  off  the 
incumbrances,  a  mortgage,  bearing  date  the  26th  and  27th  of 
June,  1750,  was  made  of  the  estate  to  him  in  fee,  and  the  term 
for  years  was  assigned  to  John  Belchier,  in  trust  for  W.  Bel- 
chier. 

Edmund  was  very  extravagant,  and  became  indebted  to  Wil- 
liam Belchier,  in  the  sum  of  1760/. 

On  4th  June,  1750,  Edmund  married  the  defendant  Jane,  who 
was  a  low  woman  without  fortune,  and  no  provision  for  her  was 
either  made  or  agreed  to  be  made ;  but  soon  after  the  marriage, 
by  articles  of  agreement,  bearing  date  the  1st  of  August,  1750, 
and  made  between  Edmund  Aleyn  and  his  wife  of  the  one  part, 
r  •134  1  ^^^  William  Belchier  •of  the  other,  reciting  the 
*-  -I    will  of  Thomas  Aleyn,  giving  Edmund  a  power  of 

{'ointuring,  and  that  he  and  Jane  were  lately  married ;  and  that 
le  was  indebted  to  William  Belchier,  in  the  sum  of  1760/.,  be- 
sides the  mortgage ;  Edmund  Aleyn,  in  satisfaction  and  discharge 
of  the  said  sum  of  1760/.,  and  in  consideration  of  the  several  an- 
nuities and  money  thereinafter  agreed  to  be  paid,  covenanted 
within  six  months,  to  procure  an  effectual  conveyance  and  settle- 
ment, to  be  made  by  the  trustees  in  Thomas  Aleyn's  will ;  and 
immediately  after  such  settlement  should  be  made,  to  appoint  the 
whole  estate  to  his  wife  for  her  life,  in  case  she  should  survive 
him,  for  her  jointure ;  and  that  he  and  his  wife,  as  soon  as  they 
should  become  respectivdy  seised  of  the  legal  estate  of  freehold, 
would,  by  fine  and  conveyances,  convey  and  assure  all  the  said 
premises  by  the  said  will  devised  and  intended  to  be  settled,  unto 
and  to  the  use  of  William  Belchier,  his  heirs  and  assigns,  during 
the  lives  of  Edward  Aleyn  and  Jane  his  wife,  and  the  longer  liver 
of  them,  and  in  consideration  thereof,  William  Belchier  cove- 
nanted, that  in  case  the  said  settlement  should  be  perfected, 
whereby  the  estate  should  become  well  vested  in  him  and  his 
heirs,  for  the  lives  of  Edmund  and  Jane  his  wife,  and  the  longer 
liver  of  them,  to  pay  the  several  annuities  after  mentioned,  name- 
ly, to  Jane  Aleyn  during  the  joint  lives  of  her  and  Edmund  her 
husband  60/.  a  year,  clear  of  all  deductions,  for  her  separate  use ; 
to  Edmund  Aleyn,  for  his  life,  in  case  he  should  survive  Jane  his 
wife,  60/.  clear  of  all  deductions,  and  to  Jane,  in  case  she  should 
survive  Edmund  her  husband,  for  her  life  100/.  a  year,  clear  of 
all  deductions,  and  to  pay  to  John  Miles,  son  of  Jane  by  a  former 
husband,  105/.  at  the  age  of  twenty -one  years;  and  also  to  pay 
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Jane  5/.  yearly  towards  his  maintenance  and  education,  till  the 
105/.  should  become  payable. 

The  estate  was  conveyed  by  lease  and  release  of  6th 
*and  7tb  of  August,  1760,  to  the  uses  of  Thomas  ^  ^.^  - 
Aleyn's  will,  pursuant  to  the  decree ;  and  by  deed,     ^  i 

dated  8th  of  August,  1750,  reciting  the  conveyance  and  power  to 
jointure,  Edmund  Aleyn,  in  consideration  of  the  marriage,  and  in 
order  to  make  a  provision  for  Jane  his  wife,  appointed  the  whole 
estate  to  Jane  his  wife  for  a  jointure,  subject  to  the  payment  of 
the  annuities  given  by  the  will  of  Thomas  Aleyn,  and  of  the 
mortgage  of  1516/.  is.  lOd.  and  interest. 

On  the  10th  of  August,  1750,  Edmund  Aleyn  and  Jane  his  wife 
executed  a  deed,  by  which  Edmund  covenanted  with  George 
Townsend,  that  he  and  his  wife  would  levy  a  fine  of  the  premises 
to  Townsend  and  his  heirs,  for  and  during  the  lives  of  Edmund 
and  his  wife,  and  the  lonser  liver  of  them,  in  trust  for  William 
Belchier  and  his  heirs,  which  was  levied  accordingly. 

William  Belchier  took  possession  of  the  estate,  and  received  the 
rents  and  profits,  and  paid  the  plaintiflf  during  Edmund's  life,  two 
sums  of  25/.  and  21/.  5^.  in  part  of  the  annuity  he  was  entitled  to 
under  Thomas  Aleyn's  will. 

Edmund  died  in  June  1755. 

On  26th  of  November,  1756,  the  plaintiff  filed  the  present  bill  to 
redeem  the  estate  on  payment  of  1516/.  Is.  lOd.  the  mortgage 
money  borrowed  under  the  decree,  and  to  be  let  into  the  posses- 
sion of  the  estate ;  for  an  account  of  the  rents  and  profits  from 
the  death  of  Edmund,  submitting  to  pay  Jane  100/.  a  year  for 
her  life ;  and  to  have  the  deeds  in  writings  of  the  estate  delivered 
up. 

Jane  Aleyn,  and  William  Belchier,  admitted  in  their  several 
answers  the  facts  as  before  stated.  Jane  Aleyn  said,  that  the  set- 
tlement was  intended  to  make  a  reasonable  provision  for  her,  and 
to  save  Edmund  from  ruin ;  and  that  if  Edmund  had  not  been  in 
debt  at  ♦the  time  of  their  marriage,  he  would  have  p  ^- „g  ^ 
settled  the  whole  estate  on  her  for  her  jointure.     ^  J 

William  Belchier  said,  that  the  consideration  of  the  settlement 
and  conveyance  was  truly  and  bond  fide  advanced,  part  before 
the  execution  of  the  settlement,  and  the  remainder  at  or  about 
the  time  of  the  execution  of  the  settlement  and  conveyance  to 
Townsend;  and  they  both  admitted  that  Edmund  was  at  the 
time  of  the  settlement  in  distressed  circumstances,  and  in  want 
of  money. 

Perrot  and  Ambler  for  the  plaintiff. 

This  is  an  improper  execution  of  the  power  which  was  to  bar 
dower,  by  giving  a  jointure :  but  even  supposing  it  well  exe- 
cuted, the  fraud  will  vitiate  it  The  appointment  and  conveyance 
were  a  deceit  upon  the  testator,  and  a  fraud  upon  the  remainder- 
men.   The  power  given  to  the  nephew,  who  was  only  tenant  for 
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life,  was  to  make  a  fair  jointure  to  encourage  him  to  marry,  not 
to  pay  his  debts.  The  remainder-man  was  only  to  be  kept  out 
of  the  estate,  in  case  a  fair  and  honest  jointure  were  made.  It 
must  not  be  colourable,  and  for  other  purposes.  This  was  an 
artful  contrivance  of  Belchier,  and  the  defendant  Jane,  a  low, 
mean  woman,  of  no  fortune.  There  is  no  settlement,  nor  agree- 
ment for  one  at  the  time  of  the  marriage,  nor  till  Belchier  put  it 
into  Edmund's  head,  with  a  view  to  secure  his  own  debt  b^  taking 
an  absolute  interest  in  the  estate  for  two  lives,  instead  of  a  mort- 
gage for  Edmund's  life  only.  It  is  at  best  an  unreasonable  bar- 
fain.  The  articles  of  the  ist  August  discover  the  whole  scheme. 
Tpon  the  face  of  them  it  appears,  it  was  not  the  intention  to  join- 
ture, but  to  pay  debts.  The  only  jointure  averred  is  100/.  a  year. 
Edmund  is  stripped  of  every  thing  during  the  joint  lives  of  him- 
self  and  his  wife,  only  60/.  a  year  to  be  paid  during  their  joint 
lives,  and  that  to  the  separate  use  of  the  wife.  Suppose  a  power 
to  make  a  jointure  oi  so  much  for  every  thousand  pounds 
r  ^,07  *]  ^fortune.  It  has  been  repeatedly  held,  that  if  the 
^  -i    husband  or  others  advance  a  sum  of  money  co- 

lourably,  to  authorize  the  husband  to  settle  largely,  a  court  of 
equity  will  set  aside  all  above  the  proportion  of  the  real  value  of 
the  fortune : — ^Lane  v.  Page,  Amb.  233.  Lord  Tyrconnel  v.  Duke 
of  Ancaster,  ib.  237.  So,  if  a  father,  having  a  power  to  appoint 
amongst  his  children,  bargains  with  one  for  a  share,  equity  will 
set  it  aside.  Though  it  may  be  honest  in  Edmund  to  pay  his 
debts,  it  must  be  done  with  his  own  money.  This  is  a  method  of 
doing  it  with  other  persons'  money,  contrary  to  the  intention  of 
the  testator.  Even  admitting  the  estate  had  been  fairly  and  bond 
fide  appointed  as  a  jointure,  and  the  wife  had  afterwards  parted 
with  ner  jointure,  or  part  of  it,  to  pay  her  husband's  debts,  it 
would  have  been  good  to  bind  the  remainder-man :  yet,  in  this 
case,  the  whole  is  one  transaction,  a  collusion  between  the  hus- 
band and  wife  and  Belchier.  The  case  of  Lane  v.  Page,  deter- 
mined bv  Lord  Hardwicke,  is  precisely  in  point. 

The  Attorney-General  and  Solicitor-General  for  the  defendant 
Belchier ;  Clark  for  the  jointress. 

The  first  question  is,  as  to  the  extent  of  the  power  given  by  the 
will.  The  objection  that  the  power  is  only  to  bar  dower,  and 
consequently  can  only  comprehend  jointures  made  before  mar- 
riage, is  too  extensive,  as  it  will  comprehend  every  jointure 
though  made  bond  fide.  The  devise  is  to  a  nephew  having  no 
estate  of  his  own  for  life,  without  impeachment  of  waste :  he  had 
no  estate  to  which  dower  could  attach ;  which  shows  that  the 
words  were  put  in  by  the  scrivener  currente  calamo. 

As  to  the  execution,  the  power  was  substantially  executed. 
The  husband  and  wife  agreed  to  sell  their  interest  to  Belchier. 
r  ^jQg  1  If  an  appointment  had  been  made  of  the  *  whole 
*-  ^    estate,  and  the  wife  had  afterwards  joined  with  the 
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husband,  and  sold  her  interest,  it  would  have  been  good,  if ^  only 
a  day  had  intervened.  This  is  the  same  thing*  Suppose  the  wiie 
had  made  a  stand  after  the  power  was  executed,  the  court  would 
not  have  compelled  her  to  levy  a  fine.  It  was  in  her  power  to  do 
it  or  not.  In  the  case  put  of  a  fathel*  appointing  to  a  child,  making 
himself  a  partaker,  the  appointment  wouM  only  be  avoided  as 
against  other  children,  not  against  a  remainder-man. 

The  Lord  Kebpbr. — The  question  is,  whether  Edmund  Aleyn 
has  (MToperly  executed  the  power  as  a  jointure,  and  has  properly 
conveyed  to  the  defendant  Belchier,  or  whether  the  transaction  is 
void  in  toto  or  in  part  I  am  inclined  to  think  the  power  was  not 
well  executed  in  point  of  law.  It  ought  to  have  been  before  mar- 
riage. The  power  is  given  under  restrictions.  It  must  be  a 
jointure  in  bar  of  dower,  which  can  only  be  before  marriage. 
Dower  is  not  barrable  by  a  jointure  after  marriage.  But  I  buUd 
my  opinion  upon  the  next  question.  The  whole  transaction  is  on 
agreement  between  the  husband  and  wife.  No  point  is  better 
established  than  that,  a  person  having  a  power,  must  execute  it 
bandjide  for  the  end  designed,  otherwise  it  is  corrupt  and  void. 
The  power  here  was  intended  for  a  jointure,  not  to  pay  the  hus- 
band's debts.  The  motive  that  induced  Edmund  to  execute  it  was 
not  a  provision  for  his  wife.  This  case  is  not  distinguishable  from 
the  cases  alluded  to,  nor  from  Lane  v.  Page.  If  a  father  has  a 
power  to  appoint  amongst  children,  and  agrees  with  one  of  them 
for  a  sum  of  money  to  appoint  to  him,  such  appointment  would  be 
void.  It  was  admitted  tlie  execution  wouM  oe  void ;  but  it  was 
said  to  be  only  so  amongst  the  children.  In  that  case  the  money 
is  to  go  to  the  children ;  no  other  person  has  any  interest  in  it 
Here  the  *remainder-man  has  an  immediate  right  ^  ^.  _  -i 
to  the  estate  after  the  death  of  Edmund,  if  there  ia    ^  -■ 

no  appointment  It  was  said  to  differ  from  the  case  of  parent 
and  cnildren ;  and,  that  if  the  husband  had  fairly  executed  the 
power,  the  wife  might  have  immediately  afterwards  ioined  in  a 
fine  to  pay  his  debts.  The  reason  is  plain :  she  would  then  have 
had  a  first  interest,  and  the  hnsband  would  have  had  no  control 
over  it ;  but  it  does  not  from  thence  follow  that  they  might  make 
an  agreement  to  divide  the  money  between  them.  It  cannot  be 
supposed  he  would  have  settled  the  whole  on  her  without  some 
such  view.  She  was  of  no  family,  and  had  no  fortune.  It  would  ' 
have  kept  the  children,  if  they  had  any,  entirely  out  of  the. estate 
till  her  death.  It  is  like  the  case  put  of  parents  and  children ; 
and  I  think  Lane  v.  Page  is  in  point,  and  ought  to  govern  my 
decision  in  the  present  case. 

Declare  the  appointment  good,  as  to  the  100/.  only,  for  the 
benefit  of  Jane.  The  plaintiftto  redeem,  on  payment  of  principal 
and  interest  of  the  mortgage  and  costs,  so  far  as  relates  to  the 
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mortgage.    Account  of  rents  and  profits  from  the  death  of  Ed- 
mund;  and  Belchier  to  pay  the  rest  of  the  costs. 

As  to  relief  in  equity  against  fraudulent  executions  of  powers,  vid.  Sugd.  on 
Powers,  397,  et  Meq.  Palmer  y.  Wheeler,  2  Ba.  &  Be.  18.  Daubenny  v.  Cockbum, 
1  MeriT.  626. 

In  the  latter  case  one  point  directed  by  the  coort,  to  be  partiealariy  spoken  to, 
was,  whether  a  fraudulent  appointment  is  void  in  toto  or  in  part  only;  and  Lane  ▼. 
Page,  and  Aleyn  ▼.  Belchier,  were  relied  upon  to  shew  that  it  would  be  only  void  in 
part.  The  Master  of  the  Rolls,  however,  held  that  no  part  of  a  fraudulent  agiee> 
ment  could  be  supported,  except  where  a  consideration  had  been  given,  in  conse- 
quence of  which  the  parties  could  not  be  raalofad  *to  their  original 
[  *140  3  situation.  That  in  Lane  v.  Page  the  subsequent  marriage  formed 
such  a  consideration  on  the  part  of  the  wife ;  and  that  in  Aleyn  v. 
Belchier,  though  the  appointment  was  subsequent  to  the  marriage,  yet  the  bill  con- 
tained a  submission  to  pay  the  annuity,  and  only  sought  relief  against  the  other 
objects  of  the  appointment. 


Brown  v.  Peck. 
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nitii&  12th  Jnly,  1768.] 

beviae  and  legacy  from  an  uncle  to  his  niece,  held  not  adeemed  by  an  advancement 
upon  her  marriage. 

Bequest  of  an  allowance  to  %feme  covert  on  condition  she  lived  apart  from  her  hus- 
band, held  the  condition  centra  6ofio«  mere*  and  void. 

WILLIAM  SPARKS,  by  his  will  bearing  date  the  6th  of  Jan- 
uary  1756,  devised  inter  alia  to  his  niece  Elizabeth  Sparks,  eight 
dwelling-houses  with  divers  remainders  over,  and  also  gave  her 
two  several  legacies  of  500iL  each.  The  testator  gave  to  Charles 
Umphreville,  who  had  married  his  niece  Rebecca  Sparks,  five 
shillings,  and  no  more;  because  he  had  married  his  said  niece 
without  the  consent  of  her  mother,  or  one  of  her  relations;  and 
after  leaving  his  said  niece  Rebecca  Umphreville  15L{ot  mourning, 
he  directed,  that  if  she  Uved  with  her  husband,  his  executors 
should  pay  her  2L  per  month,  and  no  more;  but  if  she  lived  from 
him,  and  with  her  mother  Sparks,  then  they  should  allow  her  5/1 
per  month. 

By  indenture,  bearing  date  the  24th  of  September  1756,  made 
upon  the  marriage  of  Elizabeth  Sparks  with  the  defendant  Peck, 
the  testator  settled  five  dwelling-houses  (one  of  which  was  the 
same  with  one  which  he  had  devised  to  Elizabeth  Sparks  by  his 
will),  and  the  sum  of  500/.,  upon  the  husband  and  wife  succes- 
sively, and  the  issue  of  the  marriage. 

r  *141  1  Upon  a  bill  brought  to  have  the  will  established 
1-  i    and  ^explained,  one  question  was,  whether  thcf 

advancement  by  the  settlement  was  an  ademption?  There  was 
another  question  upon  the  amount  of  the  allowance  to  be  made  to 
Mrs.  Umphreville. 
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The  testator  had  four  nieces,  and  evidence  was  entered  into  by 
the  plaintifis,  to  shew  that  he  intended  the  portion  to  be  an  ademp- 
tion of  what  was  left  by  the  will ;  but  it  amounted  to  nothing 
more,  than  general  declarations,  that  they  should  all  be  equally 
provided  for. 

The  Solicitor-(7eneral,  and  Wilbraham,  ibr  the  plaintiffs,  cited 
and  relied  upo»  Hartop  v.  Whitmwe,  1  P.  W,  681,  tind  con- 
tended, that  the  testator  stood  in  loco  parentis^  and  that  the  case 
was  therefore  different  fromShudal  v.  Jekyl,  2  Atk.  510 ;  that  it 
was  evident  that  the  testator  intended  it  to  be  adeemed  from  the 
circumstance  of  the  settlement  comprising  one  of  the  same  houses 
devised  by  the  will,  and  also  from  the  declarations  of  the  testator. 

Perrot  and  Comyn  for  the  Umphrevilles.  The  Attorney- 
General,  and  De  Grey,  for  the  Pecks. 

The  Loan  Kbcper  was  of  opinion,  that  the  settlement  made  by 
the  testator  on  his  niece  Elizaneth  Sparks,  was  not  an  ademption 
or  satisfaction  of  the  devises  and  bequests  made  to  her  in  the  said 
will ;  but  that  she  was  entitled  both  to  what  she  took  under  the 
settlement,  and  what  was  given  to  her  under  the  will  (b). 

And  upon  the  question  whether  Mrs.  Umphreville  was  entitled 
to  the  monthly  payment  of  5/.,  his  lordship  declared  that  he  was  of 
opinion  that  sne  was;  and  that  the  *condition  ^  •\Af>  i 
annexed  being  both  impossible  at  the  time  of  im-    ^  J 

posing  it,  and  contra  bonos  mores,  the  legacy  was  simple  and 
pure  (a).  A  third  question  upon  the  consideration  of  the  resi- 
duaxy  clause,  was  decided  in  favour  of  the  children  of  the  tes- 
tator's nephews  and  nieces  living  at  his  death. 


Pickering  v.  Towers, 

(Reg.  Lib.  B.l767,foU610.) 

ri75S.  ntk  &  ISIh  July.  8.  C.  Amb.  S63.] 

utrim  of  tettato/'s  estate  at  A  to  his  eMeit  son  and  his  heirs,  and  in  default  of  sttch, 
to  the  heirs  of  his  other  children ;  his  estate  at  B  to  the  husbands  of  his  two 
daughters  ia  like  manner  i  held,  the  former  an  estate  tail,  the  latter  a  joint  estate 
iafbe. 

SAMUEL  TOWERS  being  seised  in  fee  of  an  estate  at  Pad- 

(A)  The  doctrine  of  ademption  of  legacies,  is  confined  to  the  cases  of  parents  and 
persons  placing  themselves  in  loco  parentis.  There  are  cases,  as  Loid  Thurlow 
observes  (2  Bro.  C  €.  618),  where  a  man  may  deecribe  himself  so,  that  the  gift  by 
will,  and  that  in  his  lifetime,  nay  be  intended  for  the  same  purpose ;  but  it  must 
appear  that  he  meant  to  put  himself  m  locfi  pareniio.  For  there  are  no  cases  where  it 
has  been  so  held,  if  the  second  gift  appeared  to  be  diverto  intuitu,  Sptnks  v.  Robins, 
3  Atk.  491.  Shudal  ▼.  Jekyll,  ib.  610.  Orave  ▼.  Lord  Salisbury,  1  Bro.  C.  C.  436. 
Debeze  v.  Mann,  3  Bro.  C.  G.  166.  Pnwel  ▼.  Cleaver,  ib.  499.  £lluK>n  v.  Cookson. 
3  Bro.  C.  C.  61.  I  Yes.  jun.  100.  Trimmer  ▼.  Bayne,  7  Yes.  608.  Monck  ▼.  Lord 
Monck,  I  Ba.  &  Be.  298.  Ex  parte  Pye,  18  Yes.  140.  As  to  parol  evidence  to  rebut 
this  presumption,  vide  particularly  Trimmer  v.  Bayne. 

(a)  Of  conditions  contrary  to  law  and  good  manners,  t?i«re  8triiib.on  Testaments 
pait  4,  sect.  6.  ^ 
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dington,  and  also  of  another  estate  at  the  Seven  Dials,  devised 
as  follows:  "  Imprimis^  I  give  to  my  son  James  Towers  all  my 
estate  in  the  parish  of  Paddington,  and  to  his  heirs,  and  in  default 
of  such,  to  oe  equally  divided  between  the  heirs  of  my  other 
children:  item,  I  give  to  the  two  husbands  of  my  two  daughters, 
viz.  William  Pickering  and  John  Pickering,  all  mv  estate  at  the 
Seven  Dials,  and  to  their  heirs,  and  in  default  of  such,  to  be  equally 
divided  amongst  my  other  children." 

r  *143  1  *^^^  Pickering  died  in  the  lifetime  of  the  tes- 
I*  -I    tator,  leaving  issue  the  plaintiffs :  the  testator  died 

the  27th  of  May  1757,  leaving  the  defendant  George  Towers,  his 
eldest  son,  and  one  of  his  executors. 

The  present  bill  was  filed  to  carry  the  trusts  of  the  will  into 
execution,  and  to  declare  the  rights  of  parties.  Two  questions 
arose  upon  it :  first,  whether  James  Towers  took  an  estate  in 
fee  or  in  tail  in  the  Paddington  estate;  and  secondly,  whether  the 
estate  at  the  Seven  Dials  was  devised  to  the  husbands  of  the  tes- 
tator's daughters  as  tenants  in  common,  or  joint  tenants. 

The  Lord  Kscper.-^As  to  the  two  questions  upon  the  devise 
of  the  Paddington  and  the  Seven  Dials  estates,  they  must  depend 
upon  the  testator's  intent,  to  be  collected  from  the  words  ol  the 
will,  and  the  rules  of  law  applied  to  them.  No  court  has  a  right 
to  depart  from  the  lex  scripta  testaiaris,  and  supply  from  its  own 
judgment  what  the  testator  should  have  ordained.  That  would 
male  real  property  precarious  and  arbitrary,  and  to  vary  with 
the  judgment  of  the  court. 

The  words,  as  to  the  Paddington  estate,  are,  "  to  James  and 
his  heirs,  and  in  default  of  such,  to  the  heirs  of  my  other  children." 
It  is  admitted  that,  in  such  a  case,  the  remainder  over  restrains 
the  general  word  "  heirs"  to  a  special  meaning,  "  heirs  of  the 
body."  Why?  Because  there  could  not  be  a  failure  of  general 
heirs,  while  there  was  a  person  capable  of  taking  the  remainder. 

In  all  cases  of  this  kind  the  word  **  heirs"  is  nomen  universale^ 
and  the  restriction  arises  from  the  limitation  over.  But  cessanie 
causdj  cessat  effectus :  and  therefore,  if  the  limitation  over  be  to 
a  person  not  capable  of  beins  a  general  heir,  the  word  "  heir"  is 
construed  as  general  heir,  Webb  v.  Herring,  Cro.  Jac.  415. 
r  •144  1  *This  construction  indeed  is  liable  to  the  objec- 
l-  ^    tion  of  Mr.  Wilbraham,  that  the  words  of  limitation 

over  are  rejected.  Bat  they  are  not  rejected  against  the  rule 
alluded  to,  which  is,  that  every  word  in  a  will  shall,  if  possible, 
have  a  meaning.  They  have  indeed  a  meaning,  but  they  are 
rejected  because  the  testator  attempts  to  do  what  me  law  will  not 
permit  him.  Wherever  there  is  a  limitation,  it  may  be  fairly 
argued  from  conjecture  that  the  testator  intended  only  to  limit  a 
particular  estate ;  for  every  one  is  supposed  conusant  of  law :  if 
so,  he  knows  that  he  cannot  limit  a  fee  on  a  fee,  and  must  conae- 
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quently  mean  to  limit  it  on  a  particular  estate.     But  the  reason 
why  the  law  does  not  construe  it  so  is  because  the  law  does  not 
conjecture,  and  the  intent  from  the  words  is  otherwise. 
But  it  is  said  that  it  is  absurd  to  supoose  that  the  testator  should 

g've  the  estate  to  the  husbands  of  his  aaughters  in  fee ;  and  there- 
re  I  am  desired  to  construe  it  a  joint  estate  for  life,  with  a 
limitation  to  the  heirs  of  their  several  bodies  as  tenants  in  common. 
Cook  V.  Cook,  2  Vem.  545,  Wilkinson  v.  Spearman,  cited  ib. 
And  for  what  purpose  ?  To  let  one  devisee  take  it  without  any 
security  to  the  issue,  only  that  it  may  lapse,  and  go  contrary  to 
the  primary  meaning  of  the  testator's  will. 

I  must  stand  on  decisions,  and  not  go  on  these  conjectures  that 
have  no  firm  or  fixed  basis ;  and  therefore  I  am  of  opinion  that 
James  Towers  took  an  estate  tail,  and  that  the  two  husbands  took 
a  joint  estate  in  fee. 

With  the  siQgle  exception  of  the  jadgment  of  the  ooart  in  Heani  v.  Allen»  Cro. 
Car.  67,  against  the  optniona  of  *'  two  very  great  judges,  Yeiverton  and  Croke," 
this  distinction  has  been  adhered  to  in  all  the  other  cases,  as  well  precedent  as  sab- 
sequent  Souto  V.  Oerraid,  Cro.  Elia.  625.  'Webb  v.  Herring, 
Cro.  Jac.  416.  Chadoek  v.  Cowley,  ib.  696.  TUty  t.  CoUier,  [  •145  ] 
3  Ler.  163.  Parker  ▼.  Thacker,  3  Lev.  70.  Allen  t.  8pendlove, 
1  Freem.  74.  2  Eq.  Ab.  306.  Law  ▼.  Davis,  Stra.  849.  Nottingham  ▼.  Jennings, 
1  P.  W.  28.  Attomey-General  t.  Gill,  3  P.  W.  369.  Tyte  v.  Willis,  Por.  1, 
TUburgh  y.  Barbnt,  1  Yes.  69.  8  Atk.  617.  Preston  t.  FmmeU,  WitleSk  164. 
Cmmble  t.  Jones,  dt  ib.  Ginger  y.  White,  ib.  846.  Goodright  y.  Goodridge,  ib. 
369.  Morgan  y.  Griffiths,  Cowp.  234.  Denn  v.  Shenton,  ib.  410.  Doe  v.  Fyldes, 
ib.  833.  Porter  v.  Bradley,  3  T.  R.  145.  Doe  v.  Perryn,  ib.  491.  lyes  y.  Legge, 
ciL  ib.    Feame,  Ex.  Dey.  466.    Doe  y.  Bluck,  6  Taunt  485. 


Harden  v.  Parsons. 

(Beg.  Lib.  a.  1757,  Ibl.  440.) 

[1758.  20th  db  2l8t  July.  8.  C.  SeweU,  M88.] 

Trustees  lending  money  on  personal  security,  is  nbt  of  itself  such  gross  neglect  as 
to  amount  to  a  breach  of  trust,  and  the  legatee,  and  afterwards  his  assignee,  having 
acquiesced  in  such  loan,  a  bill  to  charge  the  trustees  was  dismissed. 

JOHN  STOKES  by  his  will,  bearing  date  the  6th  of  August, 
1725,  gave  the  sum  of  1000/.  to  be  invested  in  land,  and  settled 
to  the  use  of  John  Stokes  and  his  heirs  lawfully  begotten,  with 
remainder  to  Samuel  Stokes  in  the  same  manner.  He  appointed 
Lyon  Lyde,  Andrew  Parsons,  John  Thomas,  Benjamin  Milles, 
and  William  Thornhill,  his  executors.  By  a  codicil,  bearing 
date  the  25th  of  August,  1726,  he  afterwards  reduced  the  sum  to 
400/.,  and  died  in  1727.    AH  the  executors  acted  except  Milles. 

The  sum  of  1000/.  which  was  due  to  the  testator  upon  mort- 
age at  his  death,  having  been  called  in  and  paid  on  the  1st  of 
October,  1731,  was  lent  to  Lyde,  who  was  a  considerable  mer- 
chant at  Bristol,  who  gave  a  bond  to  the  other  executors,  which 
was  deposited  with  their  clerk. 
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r  •146  1  ^^y  indenture,  bearing  date  the  29th  of  March, 
I-  J     1788,  recitinff  the  devise  under  the  vfill  and  the 

words  of  the  limitations,  £e  names  of  the  executors,  and  the 
codicil  verbatim ;  and  that  the  sum  of  400L  had  not  been  laid  out 
in  lands  according  to  the  directions  of  the  said  testator,  but  that 
the  same  remaineid  in  the  hands  of  the  trustees,  some  or  one  of 
them ;  the  said  John  Stokes  assigned  his  interest  in  the  same  to 
the  plaintiff  Harden. 

Lyde  regularly  paid  the  interest  upon  the  bond  till  1735,  when 
he  paid  off  the  sura  of  565il,  which  reduced  the  principal  to  400/. ; 
ana  from  that  time  to  his  death,  in  1744,  he  regularly  paid  the 
interest  of  the  400/.  to  Stokes :  Lyde  dying  insolvent,  the  present 
bill  was  brought  to  charge  the  executors  with  the  legacy. 

The  Attorney-General,  the  Solicitor-General,  and  De  Grey,  for 
theplaintiffs.  / 

This  claim  has  two  foundations  in  the  general  rules  of  this 
court  First,  That  every  executor  joining  in  a  receipt,  is  charge- 
iible  in  the  whole.  The  difference  between  a  trustee  and  an 
execttor  in  this  respect  is  well  known.  A  trustee  joining  shall 
not  be  charged  hut  on  actual  receipt  of  the  money;  but  an  execu- 
tor is«  because  he  need  not  join.  Fellows  v.  Mitchell,  1  P.  Wms. 
81.  Murrell  v«  Cox,  2  Vem.  570.  The  second  rule  is,  that  an 
executor  lending  out  the  testator's  money  on  an  insolvent  secu- 
rity  is  liable  to  answer  for  it ;  and  it  is  not  necessary  that  the 
person  he  lends  it  to  should  be  notoriously  insolvent ;  it  is  suffi- 
cient to  constitute  a  breach  of  trust,  if  the  money  be  lent  without 
f)roper  inquiry  and  special  securitv.  Here  was  a  special  trust  to 
ay  out  this  money  in  land.  In  whatever  credit  Lyae  might  have 
been  at  the  time  the  money  was  lent,  the  mere  circumstance  of 
lending  it  on  bond,  and  his  afterwards  becoming  insolvent,  is  a 
breach  of  trust.  It  was  a  proceeding  which  no  prudent  man 
r  *147  1  <^^ul^  b^v®  advised.  Trustees  have  been  held  more 
>-  ->    ^strictly  accountable  by  the  modem  cases,  than 

former  ones.    Tilsey  v.  Throckmorton,  2  Ch.  Ca.  132. 

Sewell,  Wilbraham,  and  Browning,  for  the  defendants. 

Executors  are  certainly  under  great  hardships  from  the  severity 
with  which  the  courts  have  in  one  or  two  instances  carried  this 
presumption  against  them.  Gill  v.  the  Attorney-General,  Hard. 
314.  Townley  v.  Chaloner,  Cro.  Car.  312.  Bridg.  35.  But  it 
is  so  contrary  to  natural  justice  to  charge  a  man  for  what  another 
receives,  that  circumstances  will  take  a  case  out  of  that  rule.  As 
to  the  security,  a  trustee  can  only  be  answerable  for  gross  negli- 
gence. It  has  never  been  decided  that  a  trustee  may  not  lend 
out  the  money  on  bond :  and  in  the  present  case  the  plaintiffs 
might  have  insisted  upon  its  being  called  in,  and  laid  out  in  land, 
which  they  never  did. 

The  Loan  KfiEPER. — This  is  a  bill  brought  to  have  a  legacy 
invested  in  land,  pursuant  to  the  will  of  John  Stokes,  which  legacy 
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• 

became  due  in  the  year  1727,  being  thirty-one  years  ago;  and  it 
18  to  have  it  paid  by  the  executors,  the  money  having  been  lost 
by  an  insolvent  securitv;  and  the  claim  of  the  plaintiff  is  said  to 
be  founded  upon  two  legal  principles.  1st,  That  two  executors 
joining  in  a  receipt  are  each  chargeable  pro  Mo.  2dly,  That  an 
executor  lending  out  money  on  a  personal  security,  is  guilty  of  a 
breach  of  trust,  and  liable  to  th^  payment  of  the  money. 

As  to  the  first  point :  it  seems;  by  the  cases,  that  at  law  a  joint 
receipt  is  conclusive  evidence,  that  the  money  came  to  the  hands 
of  both,  and  is  not  to  be  contradicted.  But  this  court,  which 
rejects  estoppels,  and  pursues  truth,  will  decree  according  to  the 
justice  and  verity  of  the  fact  Churchill  v.  Hobson,  1  P.  W.  241. 
And  what  is  said  in  that  case  by  Lord  Harcourt,  as  to  the  dis- 
tinction between  a  receipt  of  this  kind  as  to  a  legatee  and  a 
creditor,  *seems  to  have  this  meaning,  that  a  p  ^. -g  ^ 
creditor  may  at  law  charge  both  executors  on  a     •-  J 

joint  receipt;  but  that  in  this  court,  where  alone  legacies  are 
received,  such  receipt  shall  not  be  conclusive,  but  the  court  wijl 
see  who  actually  received,  and  charge  that  person  accordingly  (a). 
Therefore,  had  this  been  the  case  of  a  joint  receipt  given  by  all 
the  executors,  and  it  had  appeared  that  one  only  had  received,  I 
should  have  thought  that  t  could  not  have  been  justified  in 
charging  the  other,  vide  Wetley  v.  Clarke,  po^ ;  and  note. 

But  we  are  arguing  a  point  of  law  without  a  case  to  appl^  it 
ta  For  here  is  no  evidence  that  Parsons  gave  a  joint  receipt ; 
the  answer  is  the  only  evidence  of  the  transaction. 

The  next  consideration  must  proceed  upon  a  supposition  that 
the  money  was  received  and  lent  out  on  an  improper  security, 
and  that  they  are  guilty  of  a  breach  of  trust  It  is  said  that  they 
cannot  place  it  out  on  prsonal  security.  It  is  agreed  that  there 
is  no  text  writer  that  lays  down  that  rule,  nor  any  case  which 
establishes  it.  If  so,  we  must  resort  to  the  inquiry  into  the  nature 
of  the  oflUce  and  duty  of  a  trustee  as  considered  in  a  court  of 
equity.  No  man  can  reouire,  or  with  reason  expect  a  trustee  to 
manage  his  property  with  the  same  care  and  discretion  that  he 
would  his  own.  Therefore  the  true  touchstone  Ijy  "which  such 
cases  are  to  be  tried  is,  whether  the  trustee  has  been  guilty  of  a 
breach  of  trust  or  not.  If  he  has  been  guilty  of  a  gross  negli- 
gence, it  is  as  bad  in  its  consequences  as  fraud,  and  is  a  breach 
of  trust  The  lending  trust  money  on  a  note,  is  not  a  breach  of 
trust,  *without  other  circumstances  crasstB  negli-  ^  ^. -g  ^ 
geniia.    That  is  plain  from  the  case  of  Ryder    '-  -' 

V.  Bickerston  (a),  where  a  sum  of  money  was  left  to  be  placed 

(a)  ftd.  Lord  Tbarlow's  obMnration  on  Lord  Harcourt's  distinctton,  2  Bro.  U7. 
t  ronb.  Tr.  on  £q.  182.  Gibbs  v.  Herring,  cit  ib.  and  Lord  Redeidale*8  obMrva- 
tiona  in  Boyle  v.  Blake,  2  Sch.  dc  Let  239. 

(a)  There  if  a  short  note  of  this  case  in  7  Bac  Ab.  182 ;  but  none  of  the  parti- 
enlar  dienmstances  are  stated. 

By  a  MS.  report  in  the  Editor*s  possession,  the  case  appears  to  ha^e  been  as  fol- 
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out  on  securitj,  with  the  best  interest  that  coidd  be  got  The 
executor  had  lent  it  on  a  note  without  interest  Did  the  court 
r  *150  1  ^y  ^^^  *^^  ^'^^  ^  clear  breach  of  trust  to  lend  it 
^  -I    on  a  personal  security!    No.    The  court  heard 

counsel,  and  gave  a  solemn  opinion  to  shew  the  gross  negligence 
in  that  particular  case ;  and  there  was  not  an  intimation  that  a 
fair  loan  of  rational  credit,  is  in  itself  a  breach  of  trust.  But  it  is 
said,  and  Mr.  Attorney  applies  to  Mr.  Wilbraham,  knowing  his 
habitual  timidity  about  money  matters,  and  asks  him,  whether  Ae 
would  do  it  T    Ferhaps  not :  but  other  prudent  men  do  (a). 

The  confirmation  here  is  most  deliberate,  uniform,  and  steady, 
both  in  John  Stokes  deceased,  and  in  Samuel  the  present  plaintiff. 
John  Stokes  knew  of  the  will  and  the  trusts  of  it,  and  recites 
them  in  his  assignment :  all  the  family  had  legacies,  particularly 
the  remainder-man:  they  consent  that  the  legacy  shall  continue, 
by  not  bringing  their  bill,  or  finding  a  purchase,  and  applying  to 
the  executors  to  lay  out  the  money  in  land. 

Bill  dismissed. 


[    'isi    ]         ♦Whitaker  V.  Ambler. 

(Reg.  Lib.  B.  1757,  fol.  61(6.) 
[1758.  S4th  July.  8.  C.  8ewell,  M88.] 

Veriae  of  all  testator's  real  estates  wheresoever  situate,  lying,  and  being :  held,  not 
to  iDchlde  leaseholds  as  well  as  freeholds. 

RICHARD  WHITAKER  being  seized  in  fee  of  freehold 

lows :  By  indenture  before  the  marriage  of  the  plaintiff  with  her  late  husband, 
Thomas  Ryder,  it  was  covenanted  that  the  som  of  800^,  then  upon  mortgage, 
should,  within  three  months  after  the  marriage,  be  assured  or  transfeired  to  the  de* 
lendant,  hu  exeeutora,  &&,  to  be  by  him  and  them,  from  time  to  time,  called  in  and 
placed  out  at  interest,  upon  the  best  security  thai  could  be  got  for  the  same,  in  the 
name  of  the  defendant,  with  the  consent  and  approbation  of  the  said  Thomas  Ryder 
and  Elizabeth  his  wife,  &c.  The  trustee,  with  the  consent  of  the  husband  only, 
lent  this  sum  to  the  uncle  of  the  husband  upon  a  promissory  note,  which  carried  no 
interest  but  from  the  time  of  demand.  Lord  Hardwidce  C.  held,  that  he  ought  to 
make  satisfaction  for  the  900L  and  interest  His  Lordship  said  that  it  was  plain, 
that  the  defendant  had  been  guilty  of  a  breach  of  trust ;  that  gross  negligence  is  a 
breach  of  trust,  and  a  trustee  is  liable  for  that  in  a  court  of  equity,  as  well  as  for 
fraud  ;  that  there  had  been  (with  regard  to  the  utmost  that  could  be  said  for  him) 
the  grossest  negligence.  This  trust  was  to  place  it  out  at  interest  upon  the  best 
security,  with  the  consent  of  the  husband  and  wife,  or  the  survivor.  He  had  placed 
it  out  neither  at  interest,  nor  on  security.  That  it  was  a  direct  breach  of  his  trust 
in  two  respecti,  interest  and  security,  and  a  direct  contradiction  of  the  words  of  the 
trust. 

(a)  It  is  now,  however,  dearly  settled,  that  executors  or  trustees  cannot  lend 
money  upon  personal  security.  Wilkes  y.  Steward,  Coop.  Rep.  6.  As  to  the  cases 
upon  the  general  doctrine  of  the  liability  of  trustees  and  executors,  vide  Sadler  v. 
Hobbs,  2  Bro.  G.  C.  114.  »curfield  v.  Howes,  d  Bro.  C.  C.  90.  Rowth  v.  Howell, 
3  Ves.  665.  Knight  v.  Lord  Plymouth,  dt  ib.  Hovey  y.  Blakeman,  4  Ves.  696. 
Bacon  y.  Bacon,  5  Ves.  831.  Adams  v.  Claxton,  6  Ves.  226.  Caffrey  v.  Darby, 
ib.  488.  Chambers  v.  Minchin,  7  Ves.  186.  Doyle  y.  Blake.  2  Sch.  dc  I^f.  231. 
Brice  y.  Stokes,  11  Ves.  319.  I^angford  y.  Oascoyne/ib.  333.  Wren  y.  Kirton, 
ib.  877.  Lord  Shipbrook  y.  Lord  Hinchinbrook,  16  Ves.  477.  Tebbs  y.  Carpen- 
ter, 1  Mad.  Rep.  290.    Underwood  y.  Stevens,  1  Meriv.  712. 
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estates  in  the  counties  of  Lancaster  and  Chester,  and  also  pos- 
sessed  of  certain  leasehold  premises  in  Manchester,  by  his  will 
bearing  date  the  9th  of  January,  174S,  after  giving  some  small 
legacies,  gave  and  bequeathed  all  the  rest,  residue,  and  remainder 
of  his  personal  estate,  of  what  nature  or  kind  soever  the  same 
might  be,  or  wheresoever  found,  unto  his  lovins  wife  Mary  Whit- 
aker,  to  her  sole  and  separate  use  for  ever,  lie  also  gave  and 
'bequeathed  all  his  real  estates  wheresoever  situate,  lying,  and 
being,  unto  his  said  loving  wife  Mary  Whitaker  for  and  during 
the  term  of  her  natural  life,  and  from  and  after  her  decease  he 
gave  and  bequeathed  the  same  to  trustees,  their  executors,  and 
administrators,  in  trust,  that  from  and  out  of  the  rents  and  profits 
therefrom  arising  immediately  after  the  decease  of  bis  said  wife, 
all  the  debts  owing  by  his  late  son  Joseph  Whitaker  deceased,  at  the 
time  of  his  death,  might  be  discharged;  and  so  charged  from  and 
after  the  decease  of  his  said  wife,  he  gave,  devised,  and  bequeathed 
his  said  real  estate  to  the  said  trustees,  their  executors  and  admin* 
istrators,  in  further  trust,  for  such  child  or  children,  and  the  survi- 
vor of  them,  as  had  been  alreadv  born  of  the  body  of  Elizabeth, 
daughter  of  John  Grosling,  and  whereof  his  late  son  Joseph 
Whitaker  stood  charged  to  be  the  father,  if  anv  such  should  be 
found,  for  and  during  the  term  of  their  natural  lives,  &c. ;  and 
after  the  decease  of  such  child  or  children  (as  aforesaid),  or  in 
case,  no  such  child  or  children,  as  aforesaid,  could  be  found 
^living  at  the  time  of  his  wife's  decease,  he  gave,  ^  «.  .^  ^ 
devis^,  and  bequeathed  all  his  said  real  estate,     ^  ^ 

charged  as  aforesaid,  unto  his  nephews,  the  plaintiffs,  Robert  and 
Benjamin  Whitaker  and  their  heirs  for  ever,  equally  to  be  divided 
between  them  share  and  share  alike. 

The  widow  afterwards  married  the  defendant  Ambler,  and 
there  being  no  natural  children  of  Joseph  Whitaker,  the  present 
bill  was  brought  after  her  death  by  the  plaintiffs,  for  an  account 
both  of  the  real  and  personal  estate  of  the  testator,  and  the 
cause  coming  on  at  the  rolls  on  the  15th  of  February,  1758, 
his  Honour  was  of  opinion  that  the  plaintiffs  were  entitled, 
not  only  to  the  freehola  estates  of  the  testator,  but  also  to  the 
premises  comprized  in  the  several  terms  of  years,  and  an  account 
was  accordingly  decreed  from  the  death  of  the  wife. 

From  this  decree  the  defendant  Ambler  appealed. 

Perrot,  Wilbraham,  and  Comyn,  in  support  of  the  petition  of 
appeal. 

The  Solicitor-General,  Sewell,  and  Dawson,  contra^  relied  on 
the  late  case  of  Lowther  v.  Cavendish,  and  the  intent  of  the 
testator  to  give  over  to  his  nephews  every  thing  which  he  had 
given  to  his  wife. 

The  Lord  Kseper. — The  testator's  intention  seems  clearly  to 
be,  to  consider  his  estate  under  the  distinction  of  real  and  perso- 
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nal.  Real  estate  is,  properly,  an  estate  transmissible  to  his  heirs. 
To  say,  that,  what  he  intended  to  give  his  wife,  he  intended  to 
give  over,  is  a  petitio  prindpii.  If  a  man,  having  a  fee  simple 
estate,  and  an  estate  for  his  wife's  life,  gives  all  his  rest  estate  to 
his  wife,  and  after  her  death  gives  it  over,  he  means,  of  course, 
such  as  was  existing,  and  capable  of  going  over.  The  nature 
and  form  of  the  devises  over  shew  the  testator's  meaning.  If 
r  *153  1  ^  Jatnes  Lowther  had  devised  all  his  personal 
I-  ^    estate  Whatsoever  to  James  Lowther,  and  had 

afterwards  given  all  his  lands,  &c.  to  Sir  William,  I  should  have 
thought,  even  though  he  had  used  the  words  '<  mines,  collieries,"  ' 
&c.,  that  nothing  would  have  passed  except  the  freeholds.  I 
think  there  is  no  ground  in  the  present  case  to  narrow  the  general 
words  of  bequest  of  the  personal  estate  to  his  wife,  whom  he 
calls  his  **  loving  wife,"  for  the  sake  of  those,  who  were  reputed 
bastard  children  of  his  son. 

I  am  therefore  of  opinion,  that,  upon  the  will  of  the  testator 
Richard  Whitaker,  he  did  not  intend  his  leasehold  estate  should 
pass  together  with  his  freehold,  but  that  they  passed  by  the 
bequest  of  the  personal  estate  to  his  wife,  and  that  therefore  so 
much  of  the  decree  must  be  reversed.  Vide  lowther  v.  Caven- 
dish, ante  99,  and  note. 


Gray  v.  Shiawne. 

(Reg.  Lib.  Afin.  1767,  1768.) 

riSth  &.  19th  July  &  SOth  Nov.  1758.  8.  C.  Amb.  M88.] 

Bequest  of  100/.  to  A»  to  be  improved  till  he  should  attain  ^  age  of  twenty-one ; 
and  in  case  he  should  die  before  twenty-one  or  afiarwards  without  issue,  then  the 
money  to  be  equally  divided  between  the  testator's  sons  and  daughter :  held  the 
limitation  over  too  remote. 

JOHN  GRAY,  by  his  will,  dated  the  20th  of  October,  1730, 
bequeathed  to  his  grandson,  William  Shawne,  100/.,  to  be  put 
into  the  hands  of  his  son,  John  Gray,  the  plaintiff,  to  be  improved 
till  his  said  grandson  should  attain  the  age  of  twenty-one ;  and 
in  case  his  said  grandson  should  die  before  twenty-one  or  after- 
wards without  issue,  then  the  money  to  be  equally  divided 
between  the  testator's  two  sons  and  daughter. 

The  testator  died,  leaving  two  sons,  John  Gray  the  plaintiff, 
and  William  Gray  the  defendant,  and  one  daughter,  Elizabeth, 
who  married  the  defendant,  Caleb  Whitehousc,  On  the  24th  of 
r  *154  1  ^*^^^^»  1748,  William  *Shawne  the  legatee,  at- 
^  ^    tained  the  age  of  twenty-one,  at  which  time  the 

legacy  had  increased  to  the  sum  of  300/.  The  plaintiff  still 
continued,  however,  to  hold  the  money  for  him ;  and,  on  the  3d 
of  April,  1753,  (at  which  time  it  amounted  to  the  sum  of  306/. 
1^.  8(L,)  executed  a  memorandum  as  an  acknowledgment  for  - 


CA8£S  IN  CHANCERY,  113 

[GmjF  V*  Shawiie.] 

the  above  sum.  William  Shawnet  died  1756,  leavinff  the  defend- 
ant, Elizabeth  Shawne,  hu  widow  and  residuary  tegatee ;  and 
having  constituted  her  and  the  defendant  Robert  Thomas  execu- 
tors of  his  win. 

The  bill  prayed  that  the  memorandum  might  be  delivered  up 
to  be  cancelled;  and  if  not^that  the  executors  might  refund  what 
they  had  received* 

xhe  Attorney-General  and  Bonner  for  the  plaintiffs:  Perrot  for 
defendants,  in  the  same  interest*. 

The  cases  upon  this  point  have  been  very  numerous :  and  the 
opinions  as  to  the  validity  of  such  limitations  over,  of  personal 
property,  extremely  fluctuating.  Some  chancellors  have  con- 
stn^  them  so  as  to  make  them,  as  much  as  possible,  a  seneral 
dying  without  issue;  whilst  others,  like  Lord  jVfacclesfield,  have 
held,  that,  from  the  nature  of  the  thing  limited,  the  limitation 
must  be  considered  as  referrinff  to  a  special  dying  without  issue. 
In  the  case  of  Lord  George  oeauclerk  v.  Dormer,  2  Atk.  309, 
the  words  were,  ''Miss  Dormer  I  make  my  sole  heir  and  execu- 
trix; if  she  die  without  issue,  then  to  gp  to  Lord  George  Beau- 
clerL''  In  that  case  Lord  Hardwicke  considered  the  word 
"  then"  not  as  an  adverb  of  time,  but  as  a  word  of  reference ; 
and  therefore,  as  it  had  no  relation  to  the  time  at  which  the 
legatee  might  die,  it  would  not  have  the  effect  of  confining  the 
limitation  to  a  special  dyin^  without  issue.  But  the  present  case 
is  not  liable  to  the  same  objection.  It  is  very  evident,  that  here 
the  principal  object  in  the  testator's  contemplation  ^  ^^^^  ^ 
was  *the  time  at  which  his  grandson  was  to  die    ^  ^ 

without  issue.  The  event  upon  which  the  legacy  is  to  ffo  over  is 
a  death  without  issue  living  at  the  time  of  such  particular  death ; 
and  is  therefore  a  sufficient  designation  of  time,  to  render  the 
limitation  over  vaUd.  Nicholls  v.  Skinner,  Pr.  Can.  528.,  I  P. 
W.  199^  Vachell  v.  Vachell,  1  Ch.  Ca.  129.,  Pinbury  v.  Elkin, 
1  P.  W.  563.,  Gower  v.  Grosvenor,  Bam*  Ch.  Rep.  54. 

The  Solicitor-General  and  Sewell  for  the  defendants,  the  exe- 
cutors. 

Lord  Macclesfield,,  in  Pinbury  v,  Elkin,  says  the  failure  of 
issue  may  have  three  different  senses;  first,  the  legal  one,  and 
then  it  means  a  general  failure  of  issue ;  secondly,  if  the  party  die 
without  ever  having  had  issue;  thirdly,  the  vulgar  sense,  without 
having  issue  alive  at  the  time  of  his  death.  Now,  here  the  second 
limitation  is  disjunctive,  "  or  afterwards ;"  and  means,  according 
to  the  above  legal  limitation  of  the  words,  a  general  failure  of  issue. 
Were  the  court  to  adopt  a  different  mode  of  construction,  it 
would  be  shaking  a  long  train  of  former  decisions.  Such  a  me- 
thod of  construction  would  produce  the  greatest  inconvenience, 
'  as  it  would  have  the  tendency  of  tying  up  legacies  in  a  manner 
contrary  to  the  qpirit  of  the  law. 

Vol.  I.  15 


114  CASES  IN  CHANCERY. 

[Qny  ▼.  Sbawne.] 

The  Lord  Keeper. — The  single  question  between  the  parties 
is,  whether  the  testator  intended  this  limitation  over  to  take  place 
on  the  event  of  the  grandson's  dying  generally  without  heir  at 
any  time,  or  on  his  dying  without  issue  living  at  the  time  of  his 
death,  it  is  now  settled  beyond  a  dispute,  that  if  the  testator 
intended  the  limitation  to  take  place  after  a  general  failure  of 
issue,  he  intended  a  limitation  the  law  will  not  allow  of  with  re- 
spect to  a  chattel,  and  the  limitation  over  is  void, 
r  ^156  1  *'^  seems  to  have  been  settled  bj  the  authority 
■•  J    of  many  cases,  that  the  words,  "  if  he  die  without 

issue,"  primarily  import  a  general  failure  of  issue.  The  plain- 
tiff's counsel  therefore  have  contended  that  the  failure  of  issue 
at  the  time  of  the  death  of  the  legatee  was  the  event  in  the  tes- 
tator's contemplation.  If  I  took  their  argument,  the  words  **  with- 
out issue"  must  be  referred  to  the  first  part  of  the  disjunctive  as 
well  as  the  last,  as  if  the  clause  was  worded  thus :  and  in  case 
he  should  die  before  twenty-one  without  issue,  or  afterwards 
without  issue,  then,  &c.  And  that,  unless  the  words  **  before  twenty- 
one"  were  restrained  to  a  dying  without  issue  at  the  time  of  the 
death,  they  would  be  a  sort  of  tautology ;  and  being  amplified  by 
the  words  "  or  afterwards,"  would  have  been  the  same  as  if  the 
testator  had  said,  **  or  afterwards."  But  I  do  not  see  how  I  am, 
in  the  first  place,  warranted  to  refer  the  words  "  without  issue" 
to  both  parts  of  the  disjunctive,  especially  when  such  a  reference 
will  make  the  sentence  imperfect,  without  supplying  a  sense  which 
nothing  in  the  will  seems  to  warrant.  The  events  of  the  limita- 
tion over  appear  to  be  expressed  by  the  testator  as  distinct  and 
independent.  *<  If  he  die  before  twenty-one,  then  to  go  over, 
whether  issue  or  not."  No  unreasonable  check  of  marriage,  or 
qualification  of  the  bounty.  **  If  he  die  afterwards  without  issue, 
then  to  go  over."  But  if  the  testator  had  penned  the  will  in  that 
manner,  and  if  he  die  before  twenty-one  without  issue,  I  should 
not  have  been  warranted  in  saying  that  the  failure  of  issue  in  that 
case  was  restrained  to  the  death.  In  the  case  of  Whitmore  v. 
Weld,  the  contrary  seems  to  have  been  determined,  1  Vern.  326, 
347.  Mr.  Whitmore  devised  the  surplus  of  his  personal  estate  to 
Lord  Craven  during  the  minority  of  W.  Whitmore,  his  only  son, 
for  the  use  of  him  and  his  heirs  lawfully  descended  from  his  body, 
and  to  the  use  of  the  issue  male  of  his  sisters,  in  case  his  son  di^ 
r  *157  1  "^^^^^^^^  tissue  in  his  minority.  Lord  Chancellor 
'  J     was  of  opinion  the  remainder  over  was  void.  And 

the  reason  seems  to  be,  that  though  the  death  was  tied  up  to  the 
minority,  the  failure  of  issue  was  general. 

It  is  unnecessary  to  run  through  all  the  cases  on  this  point ; 
they  were  enumerated  and  observed  upon  by  Lord  Hardwicke  in 
the  case  of  Lord  Greorge  Beauclerk  v.  Dormer,  and  it  was  shown 
that  the  word  then  would  not  restrain  the  seneralitv  of  the  words, 
but  there  must  be  particular  expressions  £ed  by  the  testator  for 
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thai  purpose ;  as,  «  and  leave  no  issue,"  in  Forth  v.  Chapman,  1  P. 
W.  663,  "  after  his  decease,"  in  Pinbury  v.  Elkin,  **  pa)rable  at  a 
certain  time  after  his  decease,"  in  NichoUs  v.  Hooper,  1  P.  W. 
663,  or  the  like :  and  none  of  these  appear  to  me  in  the  present 
case. 

Mr.  Attorney-General  cited  NichoUs  v.  Skinner,  Prec.  Can.  528. 
A  devise  of  portions  to  children  payable  at  their  respective  ages 
of  twenty*one,  or  marriage,  which  should  first  happen ;  and  in 
case  any  of  them  should  die  before  their  portions  became  paya- 
ble, or  without  issue«  then  his  share  should  go  over  to  the  survi- 
vors. One  died  without  issue,  under  age,  and  unmarried.  First 
question  was,  whether  on  the  will,  in  case  of  death  without  issue, 
being  of  a  personal  estate,  the  remainder  over  was  good.  His 
Honour  was  of  opinion,  and  declared  that  in  this  case,  the  limi- 
tation being  to  the  survivors,  it  could  not  be  intended  a  dying 
without  issue  generally,  which  would  make  it  void.  Now  in  that 
case  one  of  the  events  having  happened  of  a  dying  before  the 
payment  accrued,  and  it  not  being  contended  that  it  was  a  conjunc- 
tive contingency,  and  that  •*  or  without  issue,"  meant  "  and  without 
issue,"  I  do  not  see  how  that  question  could  arise.  But  as  to  the 
reason  given,  l>ecause  the  limitation  *over  was  to  p  ^..g  -. 
the  survivors,  I  see  no  more  force  in  that  to  re-    l-  J 

strain  the  words,  than  if  it  had  been  given  to  particular  legatees. 

I  cannot  but  say,  that  I  felt  a  great  inclination  in  myself  to 
have  given  the  testator's  will  an  enect  in  an  event  included  in  the 
testator's  limitation ;  but  the  current  of  authority  seems  to  run 
so  much  the  other  way,  that  I  think  myself  obliged  to  declare 
the  limitation  over  void.  The  distinctions  upon  the  cases  are 
very  nice  and  subtle;  but  they  tend  to  establish  a  rule  which  will 
fix  the  rights  of  the  subject  as  much  as  the  nature  of  the  thing 
will  admit  of.  Vid.  anief  p.  72,  and  Bodens  v.  Lord  Galway,  De- 
cember, 1764,  post. 


Fisher  v.  Touchett. 

(Reg.  Lib.  a.  1757,  fol.  483.) 

[1768.  84th  &  26th  April.  8.  C.  Penyn.  M88.  Sewell,  MSS.] 

Court  refoBed  to  interpoM,  though  under  Tory  suspiciout  circumttancefl,  against 

creditoTi  who  had  received  gooda  after  a  secret  act  of  bankruptcy,  there  being  no 

actual  proof  of  their  having  had  notice  of  it 

WILLIAM  BELLAMY  had  been  a  considerable  Turkey 
merchant,  and  carried  on  very  extensive  dealings  with  the  house 
of  Blackbourne  and  Co.  From  175^  to  1754  his  circumstances 
had  been  gradually  declining,  though  it  did  not  appear  that 
Blackbourne  and  Co.  were  apprised  of  it.  On  tlie  24th  of  No- 
vember, 1753,  they  struck  a  balance  of  their  accounts,  whereby 
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it  appeared  that  Bellamy  was  indebted  to  them  to  the  amount  of 
52252.  15s.  From  this  time  their  dealings  ceased  to  be  as  exten- 
sive as  they  had  been,  and  became  very  trifling. 

In  June,  1754,  the  ship  Reynolds  arrived  from  Aleppo  with  a 
r  *159  1  '^^8®  careo  of  goods  on  board,  partly  on  the  *ac- 
I-  -'     count  of  Bellamy,  and  partly  of  other  persons.   On 

the  12th  of  August,  1754,  a  fresh  balance  was  struck  between  Bel- 
lamy and  Blackbourne  and  Co.  whereby  it  appeared  that  the 
former  was  indebted  to  them  to  the  amount  of  4225il 

On  the  3 1st  of  August,  all  the  cargo  having  been  landed  except 
what  belonged  to  Bellamy,  he  sold  and  delivered  to  Blackbourne 
and  Co.,  part  of  his  share  of  it,  consisting  of  sixteen  bales  of  raw 
silk.  He  also  on  the  same  day  sold  and  delivered  to  one  Kirk- 
man  another  quantity  of  raw  silk  of  the  value  of  3528/.  7^.,  for 
which  Kirkman  gave  him  two  notes,  the  one  for  1764/.,  payable 
in  seven  months,  the  other  for  1764/.  7#.,  payable  in  nine  months. 
These  notes  Bellamy  immediately  indorsed  and  delivered  over  to 
Blackbourne  and  Co. :  the  same  evening  he  absconded. 

For  the  plaintiff  it  was  proved  that  he  had  committed  several 
acts  of  bankruptcy  between  the  20th  and  27th  of  March  pre- 
ceding ;  on  the  other  hand  it  was  positively  sworn  that  Black- 
bourne and  Co.  had  no  notice  of  them.  They  afterwards  became 
bankrupts,  and  this  was  a  bill  brought  by  their  assignees,  praying 
to  be  admitted  creditors  under  the  commission,  for  the  value  of 
the  sixteen  bales  of  silk,  and  Kirkman's  notes. 

The  Attorney-General,  Sewell,  and  Wilbraham,  for  the  plain- 
tiffs. 

The  transaction  is  so  affected  with  fraud,  that  no  court  of 
equity  can  suffer  it  to  stand.  Acts  of  bankruptcy  were  com- 
mitted in  March,  1754 ;  the  dealings  between  the  parties  sud- 
denly cease,  and  nobody  is  paid  but  the  house  of  Blackbourne 
and  Co.  This  is  not  such  a  bond  fide  transaction  as  to  come 
within  the  protection  of  the  19  Geo.  2.  c.  32.  This  is  not  like  the 
cases  where  the  court  has  refused  to  act  against  creditors  for 
valuable  consideration,  for  there  money  was  actuallv  paid  ;  but 
r  » j^  q  in  *the  present  case  the  goods  were  delivered  only 
■-  -'in  satisfaction  of  a  debt  due  on  account,  and  in 

those  cases  the  goods  were  sold  and  paid  for  after  the  bank- 
ruptcy. 

The  Solicitor-General,  Perrot,  and  De  Grey,  for  the  defend- 
ants. 

The  defendants  do  not  intend  to  avail  themselves  of  the  section 
in  the  act  of  19  Geo.  2,  but  rely  upon  that  fundamental  principle 
of  this  court,  which  refuses  to  interpose  against  a  creditor,  or 
purchaser,  for  valuable  consideration  without  notice.  Such  per- 
son can  only  be  prejudiced  by  leaving  the  goods  in  the  vender's 
possession.  Abery  v.  Williams,  1  Vern.  27.  Wilker  v.  Bodding- 
ton,  2  Vern.  599.    Brown  v.  Williams,  2  Ch.  C.  136.    Wagstaff 
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▼.  Read,  ib.  156«  Small  v.  Dudley,  2  P.  W.  437.  The  circum- 
stances of  fraud  amount  to  nothing  more  than  suspicion. 

The  Lord  Ksbpiir. — The  question  is,  whether  this  is  a  case  in 
which  this  court  can  interpose ;  that  is,  whether  the  defendants 
have  not  an  equal  equity  to  retain  these  ffoods,  as  the  plaintiffs 
have  to  bring  a  bill  for  the  value  of  them  T 

On  the  one  side  there  is  a  clear  bankruptcy,  antecedent  to  the 
deliveiy  of  the  goods  on  the  Slst  of  August,  1754 ;  and  on  the 
other  side,  there  is  as  strong  a  negative  proof  as  is  possible,  that 
the  partnership  bought  the  goods,  and  accepted  the  bills,  by 
payment  for  them  in  account,  without  notice  of  Bellamy's  being 
either  a  bankrupt  or  insolvent  It  is  a  fact  proved  positively  by 
two  witnesses,  who  must  be  perjured,  if  the  account  they  ffive  be 
not  true.  The  plaintiff  has  examined  and  credited  one  of  them, 
and  they  are  both  of  them  competent,  and  unimpeached  in  their 
characters. 

It  is  very  true  that  the  transactions  are  extremely  suspicious. 
Before  November  1768,  the  mutual  dealings  *were  ^  ^.  g,  , 
very  extensive  every  month  quite  down  to  that    ^  J 

time ;  the  balance  is  then  40002.  and  upwards :  from  that  time 
there  are  no  dealings  of  any  comparison  with  their  former  course 
of  dealings :  those  are  stopped  at  the  I9th  of  March,  1654,  when 
the  balance  is  4225/.  Botn  the  balances  are  acquiesced  in  against 
a  man  that  paid  nobody,  till  the  arrival  of  the  Turkey  ships,  when 
he  paid  them,  and  the  same  night  run  away  from  all  the  rest  of 
his  creditors. 

There  is,  therefore,  I  think,  sufficient  grounds  for  suspicion ; 
but  I  sit  in  a  court  of  conscience,  and  not  in  a  court  of  con- 
jecture. I  must  judse  secundum  allegata  et  probata ;  and  I  know 
nothing  that  would  be  so  dangerous  to  the  rights  of  the  subject, 
as  for  a  judge  sitting  here,  to  overlook  legal  evidence,  and  throw 
into  the  other  scale  his  own  suspicions  and  conjectures ;  and  the 
evidence  is,  that  they  took  these  goods  Inmdfide^  without  notice 
of  the  insolvency. 

This  brings  it  therefore  to  a  common  principle  in  this  court, 
that  wherever  a  purchaser  or  creditor,  for  valuable  consideration, 
has  got  possession  of  a  security  or  satisfaction  for  his  debt,  a 
court  of  equity  cannot  take  it  from  him,  unless  there  is  a  superior 
equity  on  the  other  side.  In  Brown  v.  Williams,  a  purchaser 
hand  fide^  and  for  valuable  consideration,  without  notice  of  the 
bankruptcy,  was  held  by  Lord  Keeper  North  not  liable  to  dis- 
cover ;  but  plaintiff  was  left  to  take  what  remedy  he  could  before 
the  commissioners,  or  at  law,  and  the  same  was  determined  in 
the  case  of  Wagstaff  v.  Read.  There  seems  to  me  no  distinction 
between  these  cases  and  the  present,  except  that  which  was  made 
by  Mr.  Attorney-General ;  but  that  does  not  satisfy  me. 

It  was  said,  that  these  were  cases  where  cash  was  actually 
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paid,  but  that  here  the  goods  were  delivered  only  in  satisfaction 
of  a  debt  due  on  account ;  but  I  know  no  difference  between 
r  *162  1  ^^^y  money  paid,  and  the  balance  of  •an  account 
^  ^    received  in  satisfaction.    For  so  far,  I  pay  money 

by  lessening  the  balance  due  on  account  And  it  was  further  said, 
that  in  the  former  cases  the  goods  were  sold  and  paid  for  after 
the  bankruptcy.  This  case  is  in  effect  the  same,  the  goods  are 
advanced  as  sold  after  the  bankruptcy,  and  the  bankrupt  is  paid 
for  them  out  of  the  balance  of  the  account ;  and  I  think  the 
equity  is  the  same,  wbetlxer  the  person  becomes  the  possessor 
by  payment  in  money^  or  by  the  balance  of  an  account  then  due. 

Those  bills  were  brought  by  persons  having  a  legal  remedy, 
and  for  a  discovery  only,  which  the  court  refus^  It  seems  odd 
to  say,  that  where  a  person  had  a  legal  remedy,  the  court  refused 
the  discovery,  which  is  an  equity  consequential  to  a  legal  riffht, 
and  auxiliary  thereto  in  aid  against  the  fraud ;  but  if  a  man  has^ 
through  accident,  or  by  laches,  lost  his  leeal  remedy,  that  you 
shall  not  only  give  him  .discovery,  but  relief  also.  This  would  be 
to  carry  it  furUier,  than  the  cases  have  hitherto  gone. 

But  it  is  a  question  with  me,  whether  there  is  any  difference  in 
this  court,  where  a  person  has  or  has  not  a  legal  right.  I  think 
there  is  none :  because  the  jurisdiction  of  this  court  is  not  stopped 
by  any  circumstances  relating  to  the  plaintiff,  but  from  the  cir- 
cumstances relating  to  the  defendant ;  for  how  can  a  court  of 
conscience  take  from  an  innocent  purchaser  what  he  has  got 
possession  of  T  Suppose  a  bankrupt  had  a  mortgage  term  in  a 
trustee,  and  was  to  direct  an  assignment  to  a  creditor  band  fide, 
and  without  notice,  here  this  court  would  not  interpose,  and  there 
could  not  be  any  remedy  at  law« 

I  do  not  see  why  the  plaintiffs  are  without  remedy  at  law. 
Suppose  here  that  the  goods  of  the  plaintiflg  are  delivered  to'  a 
person  having  no  right,  who  turns  them  into  money,  and  then 
becomes  baiukrupt  The  assignees  are  invested  with  all  the 
bankrupt's  rights,  as  debtor  and  creditor ;  and  therefore  I  cannot 
r  *163  1  ^®  ^^^  ^^^  plaintiffs  *have  not  a  remedy  at  law. 
»-  J    But  if  they  have  not  a  remedy  at  law,  it  does  not 

therefore  follow  that  they  have  a  remedy  in  this  court 

In  this  case,  I  think  myself  not  authorized  to  take  from  these 
defendants,  what  they  have  got  possession  of  bond  fide^  and  with- 
out  notice,  and  therefore  this  bill  must  be  dismissed  (a). 

(a)  A  parchafler,  for  Taloable  consideration,  without  notice  of  the  act  of  bank- 
ruptcy, shall  not  be  obliged  in  equity  to  discover  any  thing  that  may  hurt  his  title. 
CttUen,  B.  L.  436.  To  the  cases  cited  in  the  argument  may  be  added  that  of  Collet  ▼. 
Be  Gols,  For.  66,  where  Lord  Talbot  decided  that,  if  a  mortgage  of  a  legal  estate  be 
made  befire  an  act  of  bankruptcy,  and  the  mortgagee  make  further  advanoes  after^ 
but  without  notice,  the  assignees  cannot  compel  a  redemption  without  payment  of 
all  the  money  adTanoed.  The  dictum^  however  of  Lord>RedesdaIe  in  Latouche  ▼. 
Lord  Dunsany,  1  8ch.  dc  Lef.  1 52,  the  observations  of  the  present  Lord  Chancellor 
as  reported  in  ex  parte  Knott,  1 1  Ves.  600,  and  the  decision  of  Lord  Erskine  in  ex 
parte  Herbert,  13  Ves.  183,  appear  to  have  overruled  that  case.  Vide  Mr.  Sugden's 
observations  upon  these  eases.  (Vend,  and  Purch.  620,  et  eeq.) 
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There  is  no  occasion  fov  me  to  give  my  opinion  upon  the  act 
of  19  Geo.  2. ;  if  there  were,  I  should  think  that  it  would  not 
apply  to  this  case.' 


Partridge  v.  Gopp. 

(R«g.  Lib.  B.  1758,  fel.  72.) 

[17ft8.  lOth  JdIj,  SOth  Not.  8.  C.  Amb.  596.  Penyn,  M88.] 
Ezacofor  advanoM  iwiit  of  money  to  hk  6MU$htien  pendente  Ute,  to  two  of  tbem  on 
their  marriage,  to  the  othera  as  a  voluntary  gift,  and  afterwaida  dtea  inaoWent, 
having  received  aaaeta ;  on  a  bill  by  the  legateea,  the  voluntary  gifta  vrere  conai- 
dered  fraudulent,  but  thote  daughters  being  also  legatees,  they  were  permitted  to 
retain  in  part  of  their  legadea,  aubject  to  abatement. 
No  man  haa  ao  ahaoluto  a  power  over  hia  own  property,  aa  that  be  can  alienate  it  \j 
A      when  such  alienation  tenda  to  delay,  hinder,  or  defraud  hia  creditors,  unless  it  be  )L^ 
/  \^  made  on  good  conaideration,  and  bond  fide,  ^^^^^ 

^y  the  13  Eliz.  the  only  consideration  aa  to  the  validity  or  invalidity  of  aHenationa, 
.  dapends  on  Uie  intent  and  conduct  of  the  patty  making  them,  and  not  on  the  mo* 

ttve  with  which  they  are  received. 
Volunteers  are  made  by  the  statute  responsible  to  the  creditors  of  the  giver,  though 
not  to  the  giver  himself. 

EDWARD  GODFREY,  by  his  will,  bequeathed  (among  other 
legacies)  6000/.  to  trustees  upon  trust,  to  pay  the  interest  to  Sarah 
Washford,  afterwards  Sarati  Clarke,  for  life ;  and  after  her  de- 
cease to  pay  the  same  among  her  children,  by  her  then  present, 
or  any  future  husband.  *He  also  gave  legacies  to  j.  ^^ ^ .  , 
each  of  the  four  daughters  of  John  Shewell,  and    ^  -I 

constitute  Catharine  nis  widow,  and  the  said  John  Shewell,  his 
executors. 

A  bill  was  filed  by  the  present  defendants,  John  Clarke,  and 
Sarah  his  wife,  against  the  executors  and  other  persons  claiming 
under  the  will,  for  an  account,  and  to  have  the  above  sum  of 
60002.  secured.  By  a  decree  made  the  22d  of  July,  1736,  an 
account  was  directed  against  the  executors ;  on  the  7th  of  July, 
1744,  another  decree  was  made  to  carry  on  the  former  accounts, 
for  an  account  of  the  real  estate,  and  for  the  legatees  to  abate  in 
proportion.  By  an  order  made  the  14th  of  August,  1745,  John 
Shewell  was  ordered  to  pay  3000/.,  part  of  the  estate  of  Edward 
Godfrey,  into  the  Bank  of  Enolana,  on  or  before  Michaelmas 
then  next ;  and  by  a  further  order  of  the  31st  of  October,  1746, 
he  was  committed  for  non-payment  to  the  Fleet  prison,  where  he 
remained  till  his  death,  which  happened  in  1740.  By  a  report 
made  by  the  master,  dated  4th  of  August,  1753,  it  appeared  that 
there  was  a  considerable  balance  in  Shewell's  hands  due  to  the 
estate  of  Edward  Godfrey ;  upon  which  a  decree  was  made  27th 
of  October,  1753,  for  an  account  of  his  personal  estate,  and  his 
freehold  and  leasehold  estates  to  be  sold. 

It  appearing  that  in  the  years  1743,  and  1744,  John  Shewell 
had  advanced  500/.  to  each  of  his  four  daughters  the  legatees. 
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innocent  in  the  transaction ;  and  the  party  accepting  is  not  to  be 

Eunished  for  that,  or  for  insisting  on  the  gift  or  grant  to  him  made, 
ut  is  punished  only  for  putting  it  in  use,  bein^  privy  to,  and 
knowing  the  motive  and  end  for  which  it  was  made ;  therefore,  it 
is  clear  that  the  statute  is  not  confined  singly  to  the  case  of  a 
secret  triist 

Then  the  question  is,  quo  animo  the  gift  or  grant  was  made. 
The  proviso  at  the  latter  end  of  the  statute,  which  is  in  the  nature 
of  an  exception,  shews  the  meaning  and  extent  of  the  enacting 
part.  It  is  not  to  extend  to  alienations  made  for  good  consid- 
r  •168  1  ^^^^0^9  ^^^  ^^  fi^^f  *'but  blood  is  not  a  good 
*-  -I     consideration.      Nor  can  an  alienation  be  made    * 

bond  fide  and  voluntarily,  where  a  man  is  largely  indebted  at  the  ^ 
time.    For  every  man  ought  to  be  just 'before  he  is  generous.    If 
this  be  therefore  the  law,  the  subject  is  apprized  of  it,  and  volun-  , 
tcers  must  consider  themselves  such  as  they  are  made  by  the\ 
statute,  responsible  to  the  creditors  of  the  ffiver,  though  not  to  the  \ 
ffiver  himself;  and  it  seems  more  reasonable  that  a  gift  should  be 
lettered  in  this  manner,  than  that  creditors  should  be  left  to  the 
mercy  of  ill*disposed  debtors. 

In  the  circumstances  and  situation  of  Mr.  Shewell,  I  can  have 
no  doubt  but  that  this  voluntary  advancement  of  his  children, 
proceeded  from  affection  gettinff  the  better  of  justice.  If  he  had 
been  solvent  at  that  time,  he  ^ouid  have  paid  the  legacies  be 
owed,  and  then  advanced  ;  but  if  he  had  paid  the  legacies,  they 
must  have  refunded  in  proportion  by  the  common  equity  of  this 
court;  therefore  the  transaction  seems  to  smell  strong  of  craft  ami 
experiment  There  are  besides  circumstances  of  fraud  that 
accompany  it.  The  transaction  was  secret;  no  witness,  no  receipt, 
no  entry,  and  dona  clandesHna  sunt  semper  susmciosa^  vide 
T wny ne's  case,  3  Co.  81.  It  was  pendente  UtCj  when  he  must  have 
been  apprised  of  his  circumstances,  and  plainly  see  the  tendency 
of  this  transaction ;  and  therefore  I  am  of  opinion  that  if  the 
defendants  only  stood  in  the  capacities  of  donees  only  that  this 

fift  would  have  been  void,  and  they  must  have  refunded.  But 
think  the  husbands  are  entitled  to  retain  as  purchasers  under 
their  marriage  settlements,  and  that  the  bill  must  be  dismissed  as 
against  them  with  costs ;  and  as  to  the  unmarried  daughters,  as 
they  are  both  donees  and  legatees  of  Godfrey,  they  have  a  right 
to  retain  in  part  of  their  legacies,  and  then  they  will  be  subject  to 
r  *  1  Bd  1  ^^  provisions  and  directions  of  the  ^former  decree ; 
'-  •'    and  there  must  be  an  abatement  in  proportion. 

Note  by  Mr.  Ambler. 
Mr.  Wilbraham  seemed  to  think  that  his  lordship  laid  down  the 
position  too  large,  and  therefore  aisked  him  in  court,  for  the  infor- 
mation of  the  bar,  whether  he  did  not  mean  to  confine  it  to  the 
circumstances  of  this  case  ?    That  otherwise  a  parent  could  not 
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make  any  present  whatsoever,  of  ever  so  small  value  to  his  child, 
without  its  bein^  liable  to  be  taken  away  in  favour  of  creditors. 
To  which  his  lordship  says,  that  the  fraudulent  intent  is  to  be 
collected  from  the  magnitude  and  value  of  the  gift  (a). 


England  v.  Codrington. 

(Keg.  Lib.  a.  1758,  foL  635.) 

[1758.  21it&22dNoT.] 

Uonveyaneei  held  upon  the  cireamiUnces  and  answer  of  defendant  to  be  mort- 
gage!, and  not  abaolato  conteyaneaa ;  and  defendant  having  inaiated  upon  their 
being  abaolule  conveyancea,  plaintifls  were  allowed  to  redeem  with  coata. 

THIS  was  a  bill  brought  by  the  plaintiffs  (all  of  the  name  and 
family  of  Endand,  who  were  entitled  to  certain  p  ^..^^  , 
♦premises  at  Marshfield  in  the  county  of  Glouces-  L  'J 
ter,  under  various  family  transactions,)  against  Sir  William 
Codrington,  for  an  account  of  the  rents  and  profits,  and  a  redemp- 
tion, &c. 

The  bill  stated  that  the  several  estates  which  were  the  subject 
of  it,  being  under  various  mortgages,  and  the  mortgagees  being 
impatient  wr  the  money,  William  and  John  England,  two  of  the 
plaintiffs,  having  refused  an  offer  of  IdOO/.  from  Thomas  Evans, 
one  of  the  mortgagees  for  that  part  of  the  estate  which  was  in 
mortgage  to  him  in  May,  1751,  had  applied  to  Stephen  Simpson, 
an  attorney,  to  relieve  them  from  their  embarrassments,  who 
promised  to  applv  to  the  defendant  to  advance  them  sufficient  for 
that  purpose.  That  they  afterwards  with  Simpson  waited  upon 
the  defendant,  who  assured  them  that  he  would  stand  their  friend, 
and  assist  them  with  money  on  the  said  estate  at  four  and  a  half 

tor  cent.,  and  advance  some  money  to  lie  as  a  reserve  in  their 
ands,to  answer  the  year's  interest;  mentioning  at  the  same  time 
his  expectation  of  the  plaintiffs  repaying  him  asain  in  a  year 
after  the  defendant  should  have  paid  on  the  said  Tnomas  Evans, 
which  the  said  plaintiff  agreed  to;  and  Simpson  declared  that 
the  deeds  must  be  drawn  (as  the  other  mortgages  had  been)  as 
absolute  conveyances  to  the  defendant.  That  upon  that  Simpson 
produced  a  paper  writinsf  ready  drawn  by  him  without  any 
direction  from  the  plaintiffs  or  acquainting  them  therewith,  and 
which  he  read  to  the  plaintiffs  and  defendant;  that  upon  the 
plaintiffs  objecting,  that  they  ought  to  have  a  note  of  defeasance, 

(a)  Thia  caao  in  reapect  of  the  tubject  of  relief,  haa  gone  farther  than  any  other, 
{vide  Roberta  on  Fraudulent  Conveyancea,  416,  et  9eq,)  and  ace  the  caae  of  Duifin  v. 
Fumeaa,  Vin.  Ab.  tit.  Fraud,  F.  pi.  87,  where  a  man  much  indebted  gave  600/.  for 
the  benefit  of  hia  younger  children  aix  houra  before  hia  deceaae,  which  waa  held  not 
fraudulent  In  Fletcher  v.  Sedley,  2  Vem.  400,  1  Eq.  Ah.  149,  where  a  bill  of  aale 
waa  aet  aaide  aa  fraudulent,  the  aame  opinion  ia  thought  to  have  been  expreaaed 
by  the  court;  but  Lord  Hardwicke  (1  Vea.  120)  obsc-rved,  that  *<tlmt  was  only  the 
inclination  of  the  court  on  argument  of  counsel,  and  it  would  be  dangerous  to  allow 
the  argomenta  which  are  there." 
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[Gugland  ▼.  Codi-ington.] 

Simpson  answered  that  the  defendant  should  give  nothing  under 
his  hand,  but  should  give  his  word  for  their  liberty  of  redeeming 
the  premises  at  the  time  prefixed.  Upon  which  the  defendant 
declared  that  he  would  take  no  advantage  of  the  plaintiffs  from 
his  not  signing  a  defeasance  note ;  but  in  case  the  plaintiffs  paid 
r  *i  7 1  1  ^^^  money  to  be  ad  vanced  by  him,  and  charges 
I-  -I    of  *the  writings,  ^ith  interest  at  the  year's  end,  he 

would  accept  thereof. 

That  the  defendant,  on  the  30th  of  September,  1751,  paid  off 
Evans,  to  whom  it  was  proved  that  he  acknowledged  that  he  had 
given  the  plaintiffs  liberty  to  redeem ;  and  Afterwards  paid  off 
the  other  mortgagees,  and  received  assignments  from  them. 

That  betwee^n  that  tim.e  ^nd  the  Michaeknas  following,  the 
defendant  permitted  .the  plaintifis,  in  several  iostances,  to  treat  the 
premises  as  theiir  own ;  but  Jthat  in  April  the  defemdant  gave  notice 
to  some  of  the  tenants  to  stop  payment  of  the  ;rent  to  the  plabtiffs 
till  the  then  IN^ichaelmas  next,  for  that  it  would  be  then  seen  whe- 
ther the  defendant  was  paid  off,  and  to  whom  the  tenants  were  to 
pay  their  rents.;  and  at  the  sam^  time  took  a  bill  of  sale  from  the 

Elaintiff  Elizabeth,  the  mother  of  the  other  plaintiffs,  and  a  joint 
ondfrom  them  all,  for  60/. 

The  biU  then  stated  (which  were  also  proved  in  evidence,) 
several  refqsajs  and  evasions  of  Simpson  and  the  defendant  to 
give  any  information  to  the  plaintiffs  of  the  state  of  the  accounts, 
d&c. ;  that  they  had  been  turned  out  of  the  premises  by  ejectment, 
and  that  Simpson  was  dead. 

The  defenaant  by  his  a,nsw^e^  set  forth  the  agreement,  which 
was  as  follows*^ — ^^8  J.uly,  1751.  In  consideration  that  Sir  Wil- 
liam Codrington  has  agreed  to  advance  and  pay  to  us,  whose 
names  are  underwritten,  24ML  on  or  before  the  20th  day  of 
August  next,  in  order  to  pay  off  and  discharge  such  sums  of 
money  as  are  due  from  us  to  Thomas  Evans,  &c.  as  well  as  to 
supply  Qur  other  occasions ;  we  .do  hereby  severally  covenant, 
contract,  promise,  and  agree,  that  we,  as  well  as  Thomas  Evans, 
&c.  shalf  and  will,  on  payment  of  the  said  sum  of  2400/.,  grant, 
release,  and  convey  unto  the  said  Sir  William  Codrinffton  and 
his  heirs  for  ever,  all  and  every  our,  and  each  of  our,  and  his,  her, 
*  1 72  1  ^  their,  and  each  of  their  ^separate  and  respective 
I-  ^    estate  and  estates,  of,  into,  or  out  of  all  and  every 

the  messuages,  lands,  tenements,  and  hereditaments  of  us,  or 
either  of  us,  &c.  situate,  &o.  and  which  have  been  granted  or 
conveyed  by  us  only,  or  by  us  and  any  other  person,  to  the  said 
Thomas  Evans,  &c. 

Witness,  Wm.  England, 

Stephen  Simpson.  Jo.  England. 

That  he  had  thereupon  advanced  the  said  sum  of  2400/.,  which 
he  insisted  was  the  full  value  of  the  estate,  &c.  The  answer 
then  set  forth  the  several  conveyances  and  assignments,  and 
insisted  that  the  transaction  was  an  absolute  purchase. 
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[England  r.  GodringUm.] 

As  to  the  circumstances  attending  the  transaction,  the  defendant 
stated  that  on  Simpson's  (who  was  his  agent)  applying  to  him 
to  advance  money  on  the  security  of  the  premises  as  a  loan,  the 
defendant  refused ;  but  directed  Simpson  to  treat  with  the  plain- 
tiffs for  the  purchase,  if  they  were  inclined  absolutely  to  sell, 
which  Simpson  accordingly  did. 

That  Simpson  advised  defendant  not  to  lend  the  plaintiffs  any 
money,  or  to  become  mortgagee ;  but  that  defendant  has  some 
remembrance  that  during  the  treaty  Simpson  informed  him,  that 
the  plaintiffs  expressed  some  unwillingness  to  make  an  absolute 
sale  of  their  estates,  as  they  might,  by  means  of  a  marriage  of  the 
plaintiff  John  with  a  woman  of  fortune,  be  enabled  to  redeem  the 
same.  That  Simpson,  apprehending  it  was  not  probable  that  the 
plaintiff  John,  in  his  then  circumstances,  would  (at  least  in  the 
space  of  one  year)  marry  any  person  whose  fortune  should  amount 
to  the  purchase-money  so  paid  by  the  defendant,  the  defendant 
believes  that  Simpson,  before  the  signing  the  contract,  did  declare 
to  the  plaintiffs  that  if  the  plaintiff  John  should,  within  one  year 
after  making  the  said  agreement,  marry  a  person  of  fortune,  and 
be  thereby  enabled  to  redeem  or  purchase  the  said  premises,  and 
accordingly  with  his  wife*s  fortune  repay  *the  p  ^^ns  1 
defendant  the  money  which  he  should  pay  for  the     »-  -* 

purchase  thereof,  and  interest,  and  charges;  that  he,  tlie  said 
Simpson,  apprehended  that  the  defendant  would  reconvey  and 
assign  the  estates  unto  them^  And  that  though  the  said  declara- 
tion (if  any  such  was  niade  by  the  said  Simpson)  was  without  the 
privity  or  directions  of  the  defendant,  yet  the  said  Simpson 
naving,  as  the  defendant  believes,  informed  the  defendant  that  he 
had  made  such  declarations  to  the  plaintiffs,  the  defendant  thinks 
it  probable  (though  he  cannot  with  certainty  say)  that  he  did  or 
mi^ht  give,  or  express  his  assent  thereto ;  and  saith  that  if  the 
plamtiff  had  married  a  person  within  one  year  after  the  date  of 
the  agreement,  and  had  within  such  time  tendered  the  sum  of  2480/., 
with  interest  and  charges,  the  defendant  would  have  accepted 
the  same,  and  conveyed  the  estates  to  them,  as  he  should  have 
conceived  himself  bound  in  honour  to  have  done ;  although  he  is 
advised  that  he  could  not  have  been  compelled  thereto,  as  what 
passed  between  Simpson  and  the  defendant  was  not  reduced  to 
writing ;  nor  did,  as  the  defendant  apprehends,  amount,  or  could 
be  construed  to  amount,  to  more  than  an  intimation  of  the  defend- 
ant's intention  to  accept  such  money  upon  the  terms  aforesaid. 
That  the  plaintiff  John  had  not  married,  and  that  therefore  the 
plaintiffs  are  not  entitled  to  redeem. 

The  Attorney-General,  and  Wilbraham,  for  the  plaintiffs. 
The  Solicitor-General,  and  Perrot,  for  the  defendant,  cited 
Mellor  v.  Lees,  2  Atk.  494,  and  Floyer  v.   Lavington,  1    P. 
W.  268. 

The  Lord  Keeper. — I  am  of  opinion,  upon  the  proofs  in  this 
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[Ex  parte  Jacob  md  •tben^— In  Um  Milter  of  NelsMi.] 

cause,  and  particularly  from  the  answer  of  Sir  William  Codring- 
ton,  that  the  agreement,  bearing  date  the  18th  of  July,  11 51 9 
r  •174  1  *^^^  ^^^  ^^^  ^^  ^®  ^^  ^^  premises  therein  men- 
*-  '  i  tioned,  but  was  only  an  agreement  to  convey  the 
estates  to  Sir  William  and  his  heirs,  redeemable  at  a  certain  time, 
and  particular  event,  upon  payment  of  the  money  with  interest, 
which  ought  to  have  been  inserted  in  the  agreement;  and  appears 
to  me  to  have  been  fraudulently  omitted  by  the  drawer  of  it. 

I  am  therefore  of  opinion  that  the  conveyances  are  not  to  be 
considered  in  this  court  as  absolute  conveyances,  but  as  securities 
for  the  money  advanced  by  Sir  William  Codrington,  together 
with  interest,  according  to  the  rate  of  interest  which  the  several 
mortgages  paid  off  by  him  bore ;  and  the  defendant  having  insist- 
ed on  the  same  as  absolute  convejrances,  contrary  to  the  real 
truth  of  the  transaction,  and  thereby  occasioned  this  suit ;  let  the 
master  tax  the  plaintiffs  their  costs  to  this  time»  &c.  Usual 
decree  for  an  account,  &c.     Vide  Spurgeon  v.  Collier,  ante  60. 

Ex  parte  Jacob  and  others. — ^In  the  Matter  of 
Nelson. 

(Sec  Lib.  1758-9,  fol.  75.) 

[1750.  22d  January.  8.  C.  Amb.  M88.  ctt  3  Wils.  270.] 

Covenant  in  marriage  articles,  that  in  caae  the  wife  ahould  anrviTe  the  husband,  or 
he  sfaoald  leave  any  iMue  by  her,  his  heirs,  execntors,  and  administrators,  should 
raise  SOOiL,  drc. :  held,  upon  a  petition  by  the  trustees  to  be  admitted  as  creditors 
under  a  commission  of  bankrupt  against  the  husband,  that  the  debt  was  contin- 
gent, and  not  proveable,  though  a  warrant  of  attorney  to  confess  judgment  had 
been  granted  previous  to  the  bankruptcy,  and  judgment  entered  up.     Sed  qu. 

ON  the  marriage  of  Nelson  the  bankrupt,  articles  were  entered 
into,  bearing  date  the  2d  of  August,  1751,  between  Mary  Nelson, 
John  Nelson  the  bankrupt,  Zachariah  Nelson,  and  John  Nelson, 
children  of  the  said  Mary,  of  the  first  part ;  John  Jacob  and  Ann 
Jacob  of  the  second  part ;  and  the  petitioners  John  Jacob  the 
younger,  John  Coulsen,  and  John  Arden  of  the  third  part ;  and 
thereby  reciting  the  intended  marriage  of  the  bankrupt  with  the 
said  Ann  Jacob,  and  that  the  said  Jonn  Jacob  had  agreed  to  ad- 
vance the  sum  of  600/.  as  a  marriage  portion :  the  said  John 
r  ^175  1  ^^^^^"  covenanted  {int.  a/ia),  *tbat  in  case  the 
^  ^    marriage  should  take  effect,  and  his  wife  should 

survive  him,  or  the  said  John  Nelson  should  leave  anv  issue 
begotten  by  him  on  the  body  of  his  said  intended  wife,  that  his 
heirs,  executors,  and  administrators  should,  within  one  month 
next  after  his  death,  pay  or  cause  to  be  paid  to  the  })etitioners  the 
sum  of  500/  in  trust,  to  lay  out  the  same  at  interest,  and  apply 
the  produce  to  the  use  of  his  said  intended  wife  for  life,  and  after 
her  death  to  apply  the  said  sum  of  500/.,  and  interest  then  due, 
to  and  amongst  all  and  every  one  or  more  children  of  the  said 

*  ^  Nelson  by  the  said  Ann,  in  such  shares  and  proportioqs  as 
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they  should  jointly  appoint,  and  in  default  of  appointment,  in 
trusty  to  apply  the  interest  and  produce  for  the  maintenance  of 
the  child  or  children  of  the  said  marriage  as  the  petitioners  should 
think  fit,  until  their  age  of  twenty-one,  or  marriage ;  but  if  there 
should  be  no  such  child  living  at  the  death  of  the  survivor  of  the 
said  John  Nelson  and  Ann  his  intended  wife,  or  all  should  die 
before  twenty-one,  or  marriage,  then  the  said  sum  of  600/.  was 
to  be  paid  to  the  said  Ann,  her  executors  and  administrators,  in 
case  she  survived  her  said  intended  husband. 

The  marriage  took  effect,  and  the  portion  was  paid :  and  on 
the  7th  of  February  1758,  Nelson  gave  the  petitioners  a  warrant 
of  attorney  to  confess  judgment  for  1000/.,  as  a  collateral  se- 
curity for  the  500/.,  and  judgment  was  entered  up  accordingly. 
Besides  the  portion,  the  bankrupt,  after  the  marriage,  received  a 
further  sum  of  500/.,  which  was  a  legacy  given  to  nis  wife. 

A  commission  having  issued  against  him,  the  petitioners  offered 
to  prove  the  debt  of  500/.  under  the  commission,  but  were  refused 
by  the  commissioners ;  and  afterwards,  and  before  any  dividend 
was  made,  the  bankrupt  died,  leaving  tjie  said  Ann,  and  John 
Nelson,  his  only  son,  a  minor. 

♦This  was  a  petition  by  the  trustees  to  be  ad-  r  <»,«g  -. 
mitted  creditors  under  the  commission  for  the  sum    ^  ^ 

of  500/. 

The  Lord  Kseper  considered  that  it  was  a  contingent  debt  at 
the  time  of  the  bankruptcy,  and  not  proveable  under  the  commis- 
sion, and  accordingly  dismissed  the  petition. 

Thii  case  has  been  inaerted  aa  being  the  anonjrmous  caae  referred  to  in  8  Wils. 
371,  and  Go.  B.  L.  342.  It  is  taken  from  Mr.  Ambler's  M88.  which  the  editor  has 
compared  with  the  secretary's  book.  There  is  no  note  of  it  among  the  Lord  Keeper's 
M88.,  and  it  does  not  appear  to  have  been  much  discussed.  It  is  certainlj  coo- 
trarj  to  the  authorities.  For  though  contingent  demands  cannot  be  proved  under  a 
commiasion  taken  out  before  the  contingencies  on  which  they  are  made  payable 
have  taken  efiect,  Tnlly  v.  Sparks,  Ld.  Raym.  1 546^  8tr.  867.  Ex  parte  Caswell, 
3  P.  W.  497.  Ex  parte  Bailey,  dt.  ib.  Ex  parte  JeflHes,  7  Yin.  Ab.  73,  pi.  7. 
Ex  parte  King,  Dev.  364.  Ex  parte  Greenaway,  1  Atk.  113.  Ex  parte  Groome, 
ib.  116.  Ex  farte  Michell,  ib.  180.  Ex  parte  Rill,  Co.  B.  L.  388.  Ex  parte 
Bennet,  ib.  339.  Ex  parte  Murphy,  I  8ch.  6c  Lef.  44.  Ex  parte  Alcock,  1  Yes. 
and  Be.  176.  I  Rose  383.  Yet,  if  there  is  a  remedy  at  law,  before  the  bankraptcy, 
aa  where,  by  way  of  security,  the  party  covenants  to  pay  money  immediately,  or 
gives  a  bond  with  a  penalty,  and  there  is  a  breach  of  the  covenant,  or  the  penalty  is 
forfeited  at  law,  before  the  bankruptcy,  the  court  will  take  hold  of  the  legal  right  to 
enable  the  trustees  to  come  in  as  creditors  under  the  commission.  Ex  parte  Win> 
Chester,  1  Atk.  116.  9  Mod.  471.  Ex  parte  Mare,  8  Yes.  335.  Or  if  the  bank- 
rapt  confesses  a  judgment  for  it  (as  in  the  present  case),  which  is  an  immediate 
debt  at  law,  notwithstanding  a  defeasance,  ex  parte  Smith,  1  Atk. 
117, 'ISl.  Lord  Redesdale,  indeed,  in  er  )>arfo  Henecy  (dt  [  "^177  ] 
ex  parte  Murphy),  is  reported  to  have  said,  "  that  a  judgment 
debt  is  not  diflerent  from  any  other ;  the  judgment  is  only  evidence  of  the  debt" 
Mr.  Ambler,  in  a  note  to  his  report  of  the  present  case,  cites  Ex  parte  Beavais,  be- 
fore Lord  Talbot,  to  the  like  effect,  and  Ex  parte  Madock,  December,  1773,  which 
was  a  bond  and  judgment,  in  case  husband  foil  to  pay  wife,  dtc.,  and  order  to  ad- 
mit proof  without  prejudice  to  any  remedy  assignees  might  be  advised  to  take. 
Vide  Cnllfln'a  B.  L.  130,  131. 


128  CASES  IN  CUANCKRY. 

Burgess  v.  Wheate- 
The  Attorney-General  v.  Wheate. 

(Reg.  Lib.  a.  1758,  fol.  420.) 

The  Lord  Keeper. — Lord  Mansfield,  C.  J. — The  Master  op 

THE  Rolls. 

[I3fch,  14th,  &  15th  December.  1757.  84th  January.  1769.  S.  C.  Black.  Rep.  121. 
Amb.  M88.  Coxe,  M8S.  Hill,  M8S.] 

A  being  seised  in  fee  ex  parte  patemd,  conTeys  to  trastees,  in  trust  for  herself,  her 
heirs  and  assigns,  to  the  intent  that  she  should  appoint,  dcc^  and  for  no  other 
use,  intent,  or  purpose  whatsooTor:  A  dying  without  appointment,  and  without 
hein  ex  parte  paiemd  :  held,  per  Lord  Keeper,  and  the  Master  of  the  Rolls,  1st, 
that  the  maternal  heir  was  not  entitled ;  2dly,  that,  there  being  a  terre-tenant, 
the  crown,  claiming  by  escheat,  had  not  a  title  by  tubpmna  to  compel  a  convey- 
ance from  the  trustee,  the  trust  being  absolutely  diBtermiued ;  no  opinion  being 
given  upon  the  right  of  the  trustee :  per  Lord  Mansfield,  C.  J.  1st,  that  the  heir 
ex  parte  matemd  was  not  entitled ;  2dly,  that,  from  the  analogy  between  trusts 
and  legal  estates,  the  crown  was  entitled  by  escheat;  but  that.  Of  the  conTCyanoe 
had  barred  the  crown  of  its  right,  as  between  the  maternal  heir  and  the  trustee, 
the  former  was  entitled. 

Nothing  is  looked  upon  in  equity  as  done  but  what  aught  (o  have  been  done,  not 
what  mi^ht  have  been  done. 

An  inquisition  will  not  entitle  the  crown  to  seiie  where  there  is  a  legal  title  in  poe- 


Filing  a  cross  bill  prevents  any  objection  ta  the  jnrisdictionk 

An  escheat  was  in  its  nature  feodal;  and  in  default  of  heirs  the  land,  strictly 

speaking,  reverted. 
First  variation  when  the  power  of  alienation  with  leave  was  introduced. 
Alienation  without  licence,  where  the  word  aeeigrw  in  the  grant. 
Alienation  withoot  the  word  atrigru. 
Right  to  charge  and  encumber. 
Acts  of  parliament  and  judicial  determinations. 
Dower. 

Escheats  after  the  intrudnction  of  uses. 

Statutes  made  to  restore  the  fruits  of  tenure,  but  none  to  restore  the  loss  of  escheat 
After  the  statute  of  uses. 
Equity  as  old  as  Bracton. 
When  once  a  trust  became  the  object  of  equity,  the  same  governing  princq»les  were 

observed  in  teusts  as  befiwe  in  uses. 
The  intention  of  a  person  creating  a  trust  chiefly  governs  where  not  against  good 

policy. 
The  analogy  between  uses  sod  trusts  must  be  confined  to  thoee  cases  where  they  an 

oonsidend  as  distinct  from  the  legal  estate,  in  other  cases  they  both  fall  within 

the  rules  of  law. 
Crown  at  law  not  entitled  in  case  of  a  use,  and  according  to  the  analogy  between 

trust  in  equity,  and  uses  at  law,  not  entitled  to  a  trust  in  equity. 
Sand's  case, 
y  Right  of  escheat  not  founded  on  want  of  an  heir,  but  of  a  tenant  to^  perform  the  sei^ 


Greary  v.  Beaicroft. 

Bales  V.  England. 

The  crown  takes  an  estate  by  forfeiture,  subject  to  the  engagements  and  incum- 
brances of  the  perK>n  forfeiting. 

The  opinion  that  the  lord  takes  the  escheat,  subject  to  the  trust,  seems  not  war^ 
ranted,  though  no  opinion  given  upon  iL 

A  trust  is  collateral  to  the  land,  and  created  by  contract  of  the  party,  and  therafore 
one  who  comes  in  in  the  pott  shall  not  be  liable  to  it ;  but  an  equity  of  redemp- 
tion ia  inherent  in  the  lord,  and  binds  all  person  in  the  p^t  or  otherwise. 


/ 
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[Bnigeas  ▼.  Wheate.    The  Attortiey-GenenJ  v.  Wlieate.^ 

Tniat  of  the  legal  estate  caa  oniy  be  co^ztensive  with  the  legal  estate. 

A  tnipt  cannot  be  executed  where  no  intent  appears  to  create  it,  except  by  opemtion 

of  law ;  and  canaot  vesnlt  by  opemtion  of  law,  bat  for  these  for  whom  it  might 

have  been  declared  by,  the  party  creating  it 
Though  the  lord  is  sometime  called  giuui  haret,  it  is  always  to  his  prejodioe,  and 

never  to  his  benefit. 
So  Sbx  firom  the  lord  taking  any  benefit  as  heir  or  sssignee,  he  is  disttnguisbed  from 

both,  and  excluded  from-  the  privilege  which  the  heir  had  by  common  law,  and 

the  assignse  by  statute. 
For  the  purpose  of  binding  the  lord  in  escheat,  deeds  have  been  held  good  against 

him  that  would  have  been  void  in  other  respects. 
If  mortgagor  were  to  die  without  heirs,  and  mortgagee  in  possession  were  to  dome  . 

against  the  personal  representatives  for  the  money  too,  M.  R.  of  opinion,  that  the  f 

court  would  compel  him  to  re-eoDTey,  not  to  the  lord  by  escheat,  bat  to  the  per- 
sonal representative. 
Case  of  a  purchase,  and  the  money  paid  by  the  purchaser,  who  dies  without  heir 

before  any  conveyance :  M.  R.  of  opinion,  that  the  lord  could  not  pray  a- convey- 
ance. 
No  opinion  given  on  the  right  of  the  trastee. 

Where  plsintiff  has  no  right,  defendant  may  held  till  ar  better  right  appears. 
The  opposition  between  uses  and  tmsti  does  noC  consist  in  any  material  difference  in 

the  enenoe  of  the  things  themselves,  but  in  the  dififorence  of  the  practice  of  the 

court  of  Chancery. 
That  part  of  the  old  law  of  uses  which  did  not  allow  any  relief  to  be  given  for  or 

against  estates  in  pott  does  not  now  bind  by  its  authority  in  the  cases  of  trusts. 
1  Where  a  court  of  instice  takes  eognizance,  and  compels  the  execution  of  trusts  in 

substantial  ownersEiip,  the  trust  becomes  the  mere  form  of  a  legal  conveyance. 
In  the  case  of  uses  before  Che  statute,  where  the  confidence  was  to  an  intent  that 

could  not  be  executed,  it  never  was  settled  what  should  be  dbne  with  the  estate. 
The  firum  where  they  ara  adjudged,  the  only  difleienoe  between  trusts  and  legal 


X  The  equi^  of  redemption  in  this  court  b  the  fee  aimplb  of  the  land ;  will  descend, 

may  be  granted,  devided,  and  entaifed,  and  batted'  by  a  common  recovery :  which 

proves  ^t,  in  eoneideration  of  this  court,  it  is  sudi  an  estate  as  there  may  be  a 

seisin  of. 
Cethu  que  truat  actually  and  absolutely  seised  of  the  freehold  in  consideration  of 

this  court,  and  therefore  the  legal  consequences  of  an*  actual  seisin  of  a  freehold, 

shall  follow  for  the  benefit  of  one  in  the  pott. 
Trustee  can  transmit  no  benefit ;  his  duty  is  to  hold  for  the  benefit  of  all  who  would 

have  been  entitled,  if  the  limitation  had  not  been  by  way  of  trust 
In  freehold  manors  the  lord  is  considered  as  much  bound  as  if  he  were  a  party  to  the 

deed  of  alienation,  because  the  power  which  the  tenant  has  is  equivalent  to  his 

consent 
Per  L.  C.  J.  Escheat  is  fur  want  of  a  tenanft 
Per  L.  C.  J.  No  opinion  given  as  to  the  case  of  mortgagor  dying  without  bean,  and 

mortgagee  in  possession  coming  against  the  personal  representative  for  the  money. 
Limitation  of  a  trust  to  the  lord  failing,  the  heirs  of  ceatui  que  truat  would  have 

been  good,  because  such  a  limitation  would  have  been  good  at  law,  and  is  implied 

in  the  conveyance  of  every  legal  fee. 
A  trustee  cannot,  by  delaying  a  conveyance,  ereate  a  benefit  for  himself^ 
The  legal  right  of  escheat  arises  under  the  law  of  enfeofliment,  by  which  the  lord 

gave  the  land  to  the  tenant  and  his  heirs,  under  a  tacit  condition  to  revert,  if  he 

died  without  heirs. 
The  latitude  given  to  the  donee  to  hold  to  himself,  his  heirs  and  assigns,  reduced  the 

consideration  of  reverter  to  the  single  event  of  defectum  tenentia  de  jure. 
The  law  of  escheat  had  no  regard  to  the  tenant's  right  to  the  land,  but  only  to  his 

right  of  seisin. 
^  The  reason  why  there  was  no  escheat  on  the  death  of  eeaiui  que  uae  in  equity,  was, 

that  on  such  event  no  use  remained,  and  consequently  no  grounds  for  the  aub' 

puna. 
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^^o  tnist  can  reault  to  the  lord,  as  a  tmat  can  only  reault  in  lien  of  the  inheritaoce 

conveyed  without  consideration,  and  here  none  ia  conreyed  by  the  lord. 
No  opinion  given  aa  to  whether  lands  eacJieat  dischaiiged  of  the  trust  on  the  death 

of  trustee  without  heirs. 
Ifrhe  difference  between  uses  and  trusU  does  not  consist  in  the  principles  and  rules 

applied  to  them,  but  in  the  extent  of  the  application  of  those  principles  and  rules. 
It  is  too  much  to  say,  that  because  trusts  are  considered  as  imitating  the  possession, 

that  therefore  the  creation  and  instrument  of  trust  is  a  nullity. 
Objection  to  the  claim  of  the  crown  is,  that  it  is  for  the  execution  of  a  trust  which 

does  not  exist. 
The  creation  of  a  trust  cannot  effect  the  right  of  a  third  penon. 
The  transmutation  of  possession  to  a  trustee  conveys  to  him  the  legal  burthens,  and 

invests  him  with  the  legal  privileges. 
The  ilittstnUion  of  a  grantee  of  rent,  dying  without  heirs  or  assigns,  is  an  answer  to 

the  objection  of  want  of  title  in  the  defendant 
Confiscations  repugnant  to  the  genius  of  a  free  country,  and  confined  to  the  single 

case  of  a  vacant  poasessioo. 
The  arms  of  equity  very  short  against  the  prerogative. 
Claim  of  the  heir  ex  parte  matemd. 

The  conveyance  of  1718  makes  no  alteration  in  the  use,  the  operation  of  it  in  bar- 
ring the  escheat  is  by  bringing  a  legal  tenant  to  the  land. 
The  escheat  has  no  necessary  but  only  a  casual  dependence  upon  the  old  use,  which 

may  be  determined,  and  no  new  one  raised,  and  yet  the  loid  have  no  claim  to  his 

escheat 

LAWRENCE  BATHURST  being  seised  in  fee  of  the  manor 
and  advowson  of  Lechlade  in  the  county  of  Gloucester,  by  inden- 
ture made  the  10th  of  December  1668,  bargained  and  sold  cer- 
tain part  of  the  premises  called  Rudmore  and  Aske-Mill,  &c.,  to 
trustees  for  the  term  qi  one  thousand  years  upon  trust,  to  assign 
the  same  in  such  manner  as  he  should  appoint,  and,  till  such  ap- 
pointment, in  trust  for  himself,  his  executors,  administrators,  and 
»  r  *178  1  *^ssigns.  *By  indenture  bearing  date  the  26th  of 
*  *•  ^     March,  1670,  he  mortgaged  the  said  premises  for 

five  hundred  years  for  securing  the  payment  of  4007. 

Soon  after  this  he  died,  leaving  issue  Sir  Edward  Bathurst  his 
only  son  and  heir,  and  two  daughters,  Ann  and  Mary ;  and  the 
premises  descended  to  Sir  Edward,  subject  to  the  above  mort- 
gage as  to  part.  By  his  will  he  made  his  widow  Susanna  his 
sole  executrix,  who  thereby  became  entitled  to  the  said  term  of 
one  thousand  years. 

By  indenture  bearing  date  the  20th  of  February  1672,  in  order 
to  secure  the  further  sum  of  1860/.,  she  assigned  over  the  residue 
of  the  thousand  years  term. 

These  several  terms  afterwards  became  vested  in  John  Chand- 
ler. Sir  Edward  died  an  infant,  and  without  issue,  in  consequence 
of  which  the  freehold  and  inheritance,  subject  to  the  said  terms, 
descended  to  Ann  and  Mary  his  sisters  and  coheiresses.  Ann 
intermarried  with  John  Greening,  and  Mary  with  George  Cox- 
eter,  and  thereupon  the  husbands  and  wives  became  entitled  to 
this  estate  in  undivided  moieties. 

John  Greening  and  his  wife  made  a  settlement  of  their  moiety 
August  21,  1686,  and  covenanted  to  levy  a  fine  to  the  use  of  such 
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persons  as  they  should  jointly  appoint  by  any  deed  or  will  duly 
attested,  and  for  want  of  such  appointment,  to  themselves  for 
their  lives,  and  the  life  of  the  survivor;  remainder  to  the  heirs  of 
their  bodies ;  remainder  to  the  right  heirs  of  the  survivor. 

In  Michaelmas  term  1689,  George  Coxeter  and  his  wife  filed  a 
bill  for  a  partition  of  the  estate ;  and  the  usual  directions  were 
given  on  the  decree,  and  also  that  the  incumbrances  should  be 
discharged  in  equal  moieties.  Afterwards  an  allotment  was  made 
by  commission,  and  Greening  and  his  wife  being  dissatisfied  with 
their  allotment,  applied  to  the  court  for  a  new  commission ;  but 
the  other  sister  agreeing  to  give  up  her  allotment,  and  to 
*make  an  exchange  with  her  sister,  the  allotments  ^  ♦i^q  i 
•  were  exchanged,  but  no  conveyances  were  exe-     ^  J 

cuted. 

In  March  1603  Ann  Greening  died,  without  having  joined  her 
husband  in  any  appointment;  in  consequence  of  which  the  hus- 
band, by  the  settlement  of  1686,  became  entitled  to  her  moiety.  In 
December  1694  he  died  without  issue,  and  the  estate  descended 
to  Elizabeth  Greening  his  niece  and  heir  ex  parte  patemdf  being 
the  only  child  of  Thomas  Greening,  his  eldest  brother. 

Elizabeth  Greening  afterwards  married  Nicholas  Harding,  and, 
previous  to  the  marriage,  a  settlement  was  made,  the  ]5th  and 
16th  of  August,  1695,  of  this  moiety  to  the  use  of  the  husband  for 
life,  then  of  the  wife  for  life ;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to  trustees,  on  a  trust  for 
ninety-nine  years,  which  never  arose;  remainder  to  their  first 
and  other  sons  in  tail  male  successively;  remainder  to  trustees 
for  five  hundred  vears,  on  trusts  that  never  arose;  remainder  to 
the  right  heirs  of'^Elizabeth  Greening. 

In  Michaelmas  1695,  Harding  and  his  wife  brought  a  bill  to 
perfect  the  partition,  and  to  divide  other  lands  omitted  in  the 
former  partition.  A  decree  was  accordingly  made  for  mutual 
conveyances,  and  a  commission  issued  to  divide  the  rest  of  the 
premises;  and  in  January  1698  conveyances  were  mutually  exe- 
cuted. 

George  Coxeter  died,  leaving  Mary  his  wife  surviving  him, 
and  there  being  a  large  sum  then  due  to  Chandler,  she,  by  deed 
and  fine,  conveyed  a  moiety  of  the  said  mill,  lands,  and  premises 
to  trustees  and  their  heirs,  in  trust  for  Chandler  and  his  heirs, 
and  Nicholas  Harding,  and  Elizabeth  his  wife,  agreed  to  convey 
the  other  moiety  to  the  same  trustees,  in  trust  for  John  Chandler 
and  his  heirs,  and  the  said  John  Chandler  and  his  trustees  were, 
in  consideration  of  160/.,  to  re-convey  to  him,  the  said  Nicholas 
Harding,  and  his  heirs,  the  said  mill,  &c. 

«By  indenture  bearing  date  the  26th  and  27th  ^  ^^^^  ^ 
of  Februarv  1713,  Nicholas  Harding,  and  Eliza-  ^  ^»"  J 
beth  his  wi^,  conveyed  their  moiety  of  the  said  mortgaged  pre- 
mises to  the  trustees  and  their  heirs  in  trust,  for  the  defendant 
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James  Chandler  (the  son  of  John  Chandler,  then  deceased),  and 
his  heirs,  who,  with  the  personal  cepresentative  of  John  Chandler, 
covenanted  diat  they  would  at  any  time  thereafter,  at  the  request 
and  charge  of  the  said  Nicholas  Harding,  and  Elizabeth  his  wife, 
assign  and  convey  the  said  several  terms,  and  the  inheritance  of 
the  said  mill,  4^.,  to  the  said  Nicholas  Harding  and  Elizabeth 
his  wife,  or  the  survivor  of  them,  and  the  heirs  and  assigns  of 
sach  survivor.  No  assignment  was  ever  made  of  the  said  terms, 
nor  did  the  trustees  make  any  conveyance  of  the  inheritance. 

By  indenture  bearing  date  the  11th  of  January,  1718  (there 
bein^no  issue  of  the  marriage)^  made  between  Nicholas  Harding 
and  Elizabeth  his  wife,  of  the  one  part,  and  Sir  Francis  Page 
and  Robert  Simmons  of  the  other  part,  reciting  the  settlement  of 
the  16th  of  August  1695,  and  covenanting  to  levv  a  fine  to  assure 
the  premises  to  the  use  of  the  daughters  of  the  marriage,  as 
tenants  in  common ;  and,  in  default  of  such  issue,  to  Page  and 
Simmons,  and  their  heirs,  in  trust  for  the  said  Elizabeth  Harding, 
her  heirs  and  assigns,  to  the  intent  that  she  might  at  any  time 
during  her  life,  without  her  husband's  concurrence,  dispose  of  the 
reversion  of  the  moiety  aforesaid  to  such  uses,  &c.,  as  she  should 
by  her  will,  or  other  writing,  appoint,  and  for  no  other  use,  intent, 
or  purpose  whatsoever.    A  fine  was  accordingly  levied. 

There  was  no  daughter  of  the  marriage;  Mrs.  Harding  sur- 
vived her  husband  without  making  any  appointment,  and  without 
heirs  on  the  part  of  the  father,  from  whence  the  land  descended. 
But  Burgess,  the  plaintiff,  was  her  heir  on  the  part  of  the  mother, 
r  ♦181  1  *On.the  death  of  Mrs.  Harding,  Sir  Fiancis 
^  -I     Page,  the  surviving  trustee,  got  into  possession; 

and  in  July  1730,  the  bill  in  the  first  cause  was  filed  against  him 
by  Burgess,  and,  on  Sir  Francis's  death,  it  was  revived  against 
his  personal  and  real  representatives.  It  prayed  that,  if  there 
was  any  legal  interest  in  Sir  Francis  Page,  he  might  be  com- 
pelled to  convey  to  plaintiff,  deliver  up  possession,  and  account 
for  the  rents  and  profits.  The  answer  insisted  that  he  was  law- 
fully seised  of  the  inheritance  of  the  estate,  and  entitled  to  the 
rents  and  profits. 

On  the  14th  of  July  1741,  the  cause  came  on  to  be  heard  before 
Lord  Hardwicke,  C,  who,  on  the  pleadings  being  opened,  objected 
to  the  Attomev-General's  not  being  a  party.  Both  parties  were 
desirous  that  there  should  be  no  question  about  the  escheat,  and 
the  Attorney-General  did  not  insist  upon  it.  But  the  Lord  Chan- 
cellor asking  him  if  he  waived  any  right  the  crown  might  have^ 
and  would  consent  that  it  might  be  so  entered,  the  cause  stood 
over,  and  the  Attorney-General  was  made  a  party.  It  coming 
on  again  before  Lord  Hardwicke  on  the  1 1th  of  February  1744, 
a  case  was  directed  to  be  made  for  the  opinion  of  the  court  of 
King's  Bench,  with  the  three  following  questions. 

First,  Whether,  by  virtue  of  the  indenture  of  the  11th  of  Janu- 
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ary  1718,  and  the  fine  therein  mentioned,  any  and  what  estate  in 
law  did  pass  to  Page  and  Simmons,  or  either  of  them  t 

Second,  In  case  no  estate  passed  to  Page  and  Simmons,  or 
either  of  them,  by  virtue  of  that  indenture  and  fine,  whether  the 
inheritance  of  the  premises,  or  any  part  thereof,  did,  on  the  death 
of  Elizabeth  Harding,  descend  to  Burgess  as  heir-at-law  on  the 
part  of  the  mother  ? 

Third,  In  case  the  said  deed  of  the  11th  of  January  1718  had 
not  been  executed,  or  the  fine  levied,  but  the  same  were  entirely 
out  of  the  case,  whether  the  inheritance  '•of  the  said  ^  ^lao  t 
premises,  or  any  part  thereof,  would  have  descended    I-  J 

to  the  said  Richard  Burgess  as  heir-at-law  on  the  part  of  the 
mother  1  And  the  consideration  of  costs  and  ibrther  directions 
was  reserved  till  the  opinion  of  the  judges  should  be  certified. 

Upon  the  29th  of  May  1754,  the  judges  of  the  King's  Bench 
(Lee,  C.  J.  being  dead),  certified  their  opinion  as  follows. 

To  the  first  question.  Upon  hearing  counsel  on  both  sides,  and 
consideration  of  the  case,  we  are  of  opinion  that,  by  virtue  of  the 
indenture  of  the  11th  of  January  1718,  and  the  fine  therein  men- 
tioned, the  reversion  in  fee  simple,  after  the  death  of  Nicholas 
Harding  and  Elizabeth  his  wife,  without  issue  male,  did  pass  to  the 
said  Sir  Francis  Page  and  Robert  Simmons. 

To  the  second  question.  In  case  no  estate  had  passed  to  the 
said  Sir  Francis  Page  and  Robert  Simmons,  by  virtue  of  the  said 
indenture  and  fine,  we  are  of  opinion  that  the  inheritance  of  the 
premises,  or  any  part  thereof,  would  not,  on  the  death  of  the  said 
Elizabeth  Harding,  have  descended  to  Richard  Burgess  as  heir- 
at-law  on  the  part  of  the  mother. 

To  the  third  question.  In  case  the  deed  of  the  1 1th  of  January 
1718  had  not  been  executed,  or  the  fine  levied,  but  the  same  were 
entirely  out  of  the  question,  we  are  of  opinion,  that,  upon  the 
death  of  Elizabeth  Harding,  the  inheritance  of  the  premises,  or 
any  part  thereof,  would  not  have  descended  to  Burgess  as  heir- 
at-law  on  the  part  of  the  mother.  But  we  are  of  opinion  that,  if 
the  mill,  &c.  had  been  conveyed  to  Nicholas  Harding  and  Eliza- 
beth his  wife,  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  according  to  the  covenant  in  the  release  of  the  27th  of 
February  1713,  they  would  have  descended  to  the  said  Burgess 
as  heir-at-law  on  the  part  of  the  mother. 

*And  we  do  certify  that  the  late  Lord  Chief  Jus-  ^  ^^^^  - 
tice  concurred  with  us  in  opinion.  *■  J 

M.  Wright. 

Serjeants  Inn^  May  20,  1754.  T.  Denison. 

M.  Forster. 

After  this  certificate  was  returned,  the  Attorney-General,  on 
behalf  of  the  crown,  filed  an  information ;  insisting  that  Sir  F. 
Page,  by  the  deed  of  1718,  had  no  beneficial  interest  in  the  estate 
m  his  own  right,  but  was  a  mere  trustee  for  the  benefit  of  Mrs. 
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Harding,  or  her  appointee  or  heir,  and  in  default  of  such  appoint- 
nfient  or  heir,  that  he  was  a  trustee  for  the  benefit  of  his  majesty, 
who  stands  in  the  place  of  such  heir,  and  that  the  premises  were 
escheated,  and  that  the  representatives  of  Sir  P.  Page  ought  to 
convey  to  the  use  of  his  majesty.  To  this  there  was  an  answer 
put  in,  and  issue  joined ;  and  now  the  first  cause  came  on  again 
for  further  directions,  and  the  information  came  on  to  be  heard  at 
the  same  time. 

The  Attorney-General,  the  Solicitor-General,  Sewell,  Hoskins, 
and  Coxe,  for  the  crown  (a). 

Hewitt,  Serjt.  and  Caldecot,  for  the  heir  tx  parte  matemdf  con- 
tended that  the  case  was  difllerent  from  that  which  was  argued 
in  the  court  of  King's  Bench,  by  reason  of  the  trust:  that  Mrs. 
Harding  was  to  be  considered  as  having  taken  a  new  estate  by 
purchase  from  the  trustees.  Dyer  134,  a.  Garth.  140.  That  it 
r  *lfl4  1  ^^*^'^  ^  ^  *^^  ^^^  trustees  had  actually  conveyed 
i-  J    the  legal  estate  to  her,  as  it  was  a  rule  in  equity 

that  what  ought  to  be  done  is  looked  upon  as  done  (a). 

Lord  Mansfisld,  C.  J. — I  have  always  understood  it  as  set- 
tled and  fixed,  that  the  ^accession  of  the  legal  estate  to  the  equita- 
ble does  not  make  any  {^Iteration  in  the  estate,  nor  will  a  convey- 
ance thereof  from  the  trustees  to  the  cestui  que  trust  be  a  revo- 
cation of  his  will.    Parsons  v.  Freeman,  Amb.  115.  3  Atk.  751. 

1  Wils.  308,  Sparrow  v.  Hardcastle,  Amb.  324.  3  Atk.  798.  And 
see  Watts  v.  FuIIarton,  cit.  Doug.  718,  founded  on  a  case  in 
Roll's  Abr.  616,  pi.  3. 

Willes,  Perrot,  Wilbraham,  and  Aston,  for  the  defendant  Wheate. 

Lord  Mansfield,  C.  J.  at  the  sitting  of  the  court  on  the  third 
day,  none  of  the  counsel  for  the  defendant  having  then  spoken, 
except  Willes,  said,  that  there  might  be  a  difference  between  the 
coming  in  propter  delictum,  and  in  consequence  of  the  original 
right  of  ownership,  taking  it,  that  there  could  not  be  a  forfeiture 
of  a  trust  under  the  stat.  33  Hen.  8.  It  was  a  question,  therefore, 
whether  the  heir  of  a  felon  might  not  have  come  into  equity 
against  the  trustee  for  a  re-conveyance — ^there  was  no  determina- 
tion in  the  age  of  uses  that  the  heir  should  not  have  it  ?  It  is 
made  a  query  in  5  Ed.  4.  Bro.  title,  Feoffment  to  Uses,  34. 
r  *185  1  ^Secondly,  suppose  Brooke's  query  is  right,  and 
*■  ^    equity  will  not  execute  the  trust  in  favour  of  the 

heir  of  a  person  attainted,  whether  the  right  would  not  have 

(a)  There  is  a  remarkably  fall  note  of  the  agumente  at  the  bar  in  the  Lord 
Keeper's  note  book,  and  a  less  exact  report  in  Ambler's  MSS.  As  the  great  ques- 
tion of  the  escheat  was^  however,  so  fully  entered  into  in  the  very  elaborate  discu*- 
sion  which  the  case  underwent  from  the  bench,  they  are  here  omitted. 

(a)  Thb  is,  what  Lord  Thurlow  calls,  the  cant  expretnon,  which  he  thinks 
should  have  been  abandoned  (1  Bro.  C.  C.  237),  vicfe  particularly  Pulteney  v.  Lord 
Darlington,  and  Mr.  Hargrave's  argument  there.      Edwards  v.  Lady  Warwick, 

2  P.  W.  171.  Kettleby  v.  Atwood,  1  Vem.  298,  and  the  notes  to  those  cases;  also 
Walker  v.  Denn,  3  Yes.  jun.  170. 
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resulted  to  the  creator  of  the  trust?  No  notice  was  however  taken 
of  these  observations  in  the  arguments,  owing  probably  to  the 
counsel  not  having  had  time  to  consider  them.  Amb»  MSS. 

The  court  being  divided  in  opinion,  they  took  time  to  consider 
till  this  day. 

The  Master  or  the  Rolls  (a). — The  matters  in  question 
between  the  parties  come  before  the  court  in  two  several  causes; 
one  is  set  down  for  further  directions  in  consequence  of  a  reser- 
vation in  a  decree  of  the  late  Lord  Chancellor,  referring  a  case, 
and  several  questions,  to  the  judges  of  the  court  of  King's  Bench 
for  their  opinion.  They  have  certified  their  opinion  to  the  Lord 
Keeper,  and  he  seems  inclined  to  confirm  that  certificate ;  and 
that  cause  is  now  set  down  for  further  directions. 

They  come  before  the  court  in  another  ctose,  on  an  informa- 
tion filed  by  the  Attorney-General  on  behalf  of  the  crown.  The 
attorney  was  a  defendant  in  the  original  cause ;  so  that  the  infor- 
mation here  is  in  the  nature  of  a  cross  bill 

The  case  on  which  the  matters  arise  is  this«.  [Here  his  Hon- 
our stated  the  case  very  minutely.] 

This  is  the  state  of  the  case,  of  the  cause,  and  of  the  several 
claims  of  the  parties. 

*I  shall  now  proceed  to  consider  these  claims  in  r  ^.^g^  -i 
order.  *•  J 

First:  The  claims  of  the  plaintiff  Burgess  as  heir-at-law  ex 
parte  maUmdj  in  default  of  an  heir  ex  parte  naiemd.  This  claim 
I  see  no  ground  for,  considering  the  certificate  of  the  judges, 
which  Lord  Keeper  proposes  to  confirm* 

The  questions  stated  for  B.  R.  have  left  the  point  open  for  the 
maternal  heir,  if  there  was  any  ground  of  right,  and  their  answers 
have  effectually  precluded  him,  in  case  he  has  no  equity.  And 
what  ground  of  equity  has  he? 

What  has  been  insisted  on  is  mere  matter  of  law,  and  would 
open  the  questions  again  which  are  concluded.  For,  by  the  deed 
ol  1718,  it  is  held  he  took  nothing ;  that  the  trustee  thereby  took 
the  legal  estate,  and  no  new  use  was  created  by  Mrs.  Harding. 

The  only  thing  suggested  by  that  side,  which  has  the  colour  of 
equity,  is,  that  Mrs.  Harding  might  have  prayed  and  compelled 
a  conveyance  from  the  trustee  whilst  she  lived,  by  which  she 
would  have  been  seized  to  new  uses ;  which,  in  default  of  heirs 
ex  parte  patemd,  would  have  gone  to  the  heirs  on  the  part  of  the 
mother:  and  that  it  is  a  rule  of  equity,  ''That  what  ought  to  be 
done,  or  is  agreed  to  be  done,  is  looked  upon  as  done." 

Had  such  a  conveyance  been  executed,  it  would  have  been 
like  a  feoffment  and  re-feoffment,  and  have  made  her  seized  of  a 

(b)  The  learned  editor  of  Blackstone's  Commentaries  has,  by  a  mistake,  observed 
in  a  note  (Vol.  If.  p.  246),  that  the  Master  of  the  Rolls  coincided  with  Lord  Mans- 
field, and  that  the  Lord  Keeper  determined  contrary  to  both  their  learned  opinions. 
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Burgess  v.  Wheate- 
The  Attorney-General  v.  Wheate. 

(Reg.  Lib.  a.  1758,  foL  420.) 

The  Lord  Keeper. — Lord  Mansfield,  C.  J. — The  Master  op 

THE  Rolls. 

[13th,  Uth,  &  15th  December.  1757.  84th  January.  1759.  8.  C.  Black.  Rep.  121. 
Amb.  M88.  Coxe,  M8S.  Hill,  M8S.] 

A  being  eeiaed  in  fee  ex  parte  paternd,  conwejB  to  tnittees,  in  trust  for  heraeU;  her 
heiri  and  aflsigns,  to  the  intent  that  she  should  appoint,  dec,  and  fbr  no  other 
use,  intent,  or  purpose  whatsoever:  A  dying  without  appointment,  and  without 
heirs  ex  parte  patemd  :  held,  per  Lord  Keeper,  and  the  Master  of  tiie  Rolls,  1st, 
that  the  maternal  heir  was  not  entitled ;  2dly,  that,  there  being  a  terre-tenant, 
the  crown,  claiming  by  escheat,  had  not  a  title  by  tubpmna  to  compel  a  convey- 
ance from  the  trustee,  the  trust  being  absolutely  distermiiied ;  no  opinion  being 
given  upon  the  right  of  the  trustee :  per  Lord  Mansfield,  C.  J.  1st,  that  the  heir 
ex  pane  matemd  was  not  entitled ;  2dly,  that,  from  the  analc^  between  trusts 
and  legal  estates,  the  crown  was  entitled  by  escheat;  but  that,  Of  the  conveyance 
had  bt^ed  the  crown  of  its  right,  as  between  the  maternal  hour  and  the  trustee, 
the  former  was  entitled. 

Nothing  is  looked  upon  in  equity  as  done  bat  what  eu^ht  (o  have  been  done,  not 
what  mig'ht  have  been  done. 

An  inquisition  will  not  entitle  the  crown  to  seiie  where  there  is  a  legal  title  in  pos- 
session. 

Filing  a  cross  bill  prevents  any  ob|ection  to  the  jnrisdictionk 

An  escheat  was  in  its  nature  feodal;  and  in  default  of  heirs  the  land,  strictly 
speaking,  reverted. 

First  variation  when  the  power  of  alienation  with  leave  was  introduced. 

Alienation  without  licence,  where  the  word  oeHgnt  in  the  grant. 

Alienation  withoot  the  word  attigna. 

Right  to  charge  and  encumber. 

AcU  of  parliament  and  judicial  determinations. 

Dower. 

Escheats  after  the  introduction  of  uses. 

Sututes  made  to  restore  the  fhiito  of  tenure,  bat  none  to  restore  the  loss  of  escheaL 

After  the  statute  of  uses. 

Equity  as  old  as  Bracton. 

When  once  a  trust  became  the  object  of  equity,  the  same  governing  principles  were 
observed  in  trusts  as  before  in  uses. 

The  intention  of  a  perMU  creating  a  trust  chiefly  governs  where  not  against  good 
policy. 

The  analogy  between  uses  snd  trusts  most  be  confined  to  those  cases  where  they  are 
considered  as  distinct  from  the  legal  estate,  in  other  cases  they  both  &11  within 
the  rules  of  law. 

Crown  at  law  not  entitled  in  case  of  a  ose,  and  according  to  the  analogy  between 
trust  in  equity,  and  uses  at  law,  not  entitled  to  a  trust  in  equity. 

Sand's  case, 
y  Right  of  escheat  not  founded  on  want  of  an  heir,  bat  of  a  tenant  to^  perform  the  sei^ 


Greary  v.  Beaicroft. 

Eales  V.  England. 

The  crown  takes  an  estate  by  forfeiture,  subject  to  the  engagements  and  incum- 
brances of  the  person  forfeiting. 

The  opinion  that  the  lord  takes  the  escheat,  subject  (o  the  trust,  seems  not  wai^ 
ranted,  though  no  opinion  given  upon  iL 

A  trust  is  collateral  to  the  land,  and  created  by  contract  of  the  party,  and  therefore 
one  who  comes  in  in  the  pott  shall  not  be  liable  to  it ;  but  an  equity  of  redemp- 
tion is  inherent  in  the  lord,  and  binds  all  perMm  in  the  po9t  or  otherwise. 


/ 
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Tniat  of  the  legal  estate  can  oiiiy  be  co-extensWe  with  the  legal  estate. 

A  trufit  cannot  be  executed  where  no  intent  appears  to  create  it,  except  by  opeftition 

of  law ;  and  canant  vesolt  by  operation  of  law,  bat  for  these  for  whom  it  might 

have  been  declared  by  the  party  creating  it 
Though  the  lord  is  sometime  called  guati  haret,  it  is  always  to  his  piejodice,  and 

never  to  his  benefit. 
So  far  from  the  lord  taking  any  benefit  as  heir  or  assignee,  he  is  distinguished  from 

both,  and  excluded  from-  the  privilege  which  the  heir  had  by  common  law,  and 

the  assignee  by  statute. 
For  the  purpose  of  binding  the  lord  in  escheat,  deeds  have  been  held  good  against 

him  that  would  have  beein  void  in  other  respects. 
If  mortgagor  were  to  die  without  heim,  and  mortgagee  in  possession  were  to  come 

against  the  personal  representatives  for  the  money  too,  M.  R.  of  opinion,  that  the  j 

court  would  compel  him  to  re-convey,  not  to  the  lord  by  escheat,  bu^  to  the  per- 
sonal representative. 
Case  of  a  purchase,  and  the  money  paid'  by  the  purchaser,  who  dies  without  heir 

before  any  conveyance :  M.  R.  of  opinion,  that  the  Ion)  could  not  pray  a- convey- 
ance. 
No  opinion  given  on  the  right  of  the  trustee. 

Where  plaintiff  has  no  right,  defendant  may  hold  till  abetter  right  appears. 
The  opposition  between  uses  and  trusti  does  noC  oomost  in  any  material  difference  in 

the  eesenoe  of  the  things  themselves,  but  in  the  difierence  of  the  practice  of  the 

court  of  Chancery. 
That  part  of  the  old  law  of  uses  which  did  not  allow  any  relief  to  be  given  for  or 

against  estates  in  pott  does  not  now  bind  by  its  authority  in  the  cases  of  trusts. 
V  Where  a  court  of  jnstice  takes  eognizance,  and  compels  the  execution  of  trusts  in 

substantial  ownersEiip,  the  trust  becomes  the  mere  form  of  a  legal  conveyance. 
In  the  case  of  uses  befbro  the  statute,  where  the  confidence  was  to  an  intent  that 

could  not  be  executed,  it  never  was  settled  what'  should  be  dime  with  the  estate. 
The  firum  where  they  are  adjudged,  the  only  diffisrence  between  trusts  and  legal 


X  The  equity  of  redemption  in  this  court  b  the  fee  simplb  of  the  land;  will  descend, 

may  be  granted,  devitied,  and  entaifed,  and  baited'  by  a  common  recovery :  which 

proves  that,  in  eonsideration  of  this  court,  it  is  sndi  an  estate  as  there  may  be  a 

seisin  oL 
Cetttii  que  irtut  actually  and  absolutely  seised  of  the  freehold  in  consideration  of 

this  court,  and  therefore  the  legal  consequences  of  an- actual  seisin  of  a  freehold, 

shall  follow  for  the  benefit  of  one  in  the  pott 
Trustee  can  transmit  no  benefit ;  Us  duty  is  Co  hold  for  the  benefit  of  all  who  would 

have  been  entitled,  if  the  limitation  hatd  not  been  by  way  of  trust 
In  freehold  manors  ^e  lord  is  considered  as  much  bound  as  if  he  were  a  party  to  the 

deed  of  alienation,  because  the  power  which  the  tenant  has  is  equivalent  to  his 

consent 
Per  L.  C.  J^  Escheat  ie  fur  want  of  a  tenanft 
Per  L.  C.  J.  No  opinion  given  as  to  the  case  of  mortgagor  dying  without  heini,  and 

mortgagee  in  possession  coming  against  the  personal  representative  for  the  money. 
Limitation  of  a  trust  to  the  lord  failing,  the  heirs  of  eettui  que  trutt  would  have 

been  good,  because  such  a  limitation  would  have  been  good  at  law,  and  is  implied 

in  the  conveyance  of  every  legal  fee. 
A  trustee  cannot,  by  delaying  a  conveyance,  ereate  a  benefit  for  himself^ 
The  legal  right  of  escheat  arises  under  the  law  of  enfeoffment,  by  which  the  lord 

gave  the  land  to  the  tenant  and  his  heirs,  under  a  tacit  condition  to  revert,  if  be 

died  without  heirs. 
The  latitude  given  to  the  donee  to  hold  to  himself,  his  heirs  and  assigns,  reduced  the 

consideration  of  reverter  to  the  single  event  of  defectum  tenentit  tie  jure. 
The  law  of  escheat  had  no  regard  to  the  tenant's  right  to  the  land,  but  only  to  his 

right  of  seisin. 
^  The  reason  why  there  was  no  escheat  on  the  death  of  eetiui  que  ute  in  equity,  was, 

that  on  such  event  no  use  remained,  and  consequently  no  grounds  for  the  tub- 

pana. 

Vol.  I.  17 
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instituted,  otherwise  ail  the  proceedings  in  the  original  cause  had 
been  fruitless,  and  the  crown  mi^ht  have  then  ^one  into  the 
Exchequer :  in  return  for  which  indidgence  this  objection  is  now 
made.  But  if  any  one  else  could  have  made  the  objection,  Bur- 
gess cannot;  for  he  brought  the  crown  here  first,  and  so  is 
estopped. 

r  •IQO  1  ^^  ^^^  ^^^°  Warden's  case,  before  Lord  Talbot, 
*•  -I     there  *was  an  objection  for  want  of  jurisdiction 

here,  and  that  the  matter  was  properly  triable  at  law ;  but  it 
being  disclosed  that  he  had  filed  a  cross  bilU  the  court  did  not 
enter  into  that  objection,  but  said  the  defendant  had  ffiven  a  iuris- 
diction.  This  brin^  me  to  consider  the  merits  of  the  claim  of 
the  crown.     Vide  Koupe  v.  Atkinson,  Bunb.  162.     12  Co.  78. 

The  great  question  is,  whether  the  crown  has  a  right  to  a  con- 
veyance of  the  legal  estate  from  Mrs.  Harding's  trustee,  as  an 
equitable  escheat  by  the  death  of  Mrs.  Harding,  without  heirs 
on  the  pari  of  the  father,  from  whom  the  estate  descended  to  her. 

I  shall  consider  the  right  of  escheat  in  three  lights.  1st.  In 
what  situation  it  stood  in  respect  to  conveyances  at  common  law 
before  the  invention  of  uses.  2dhr.  In  what  situation  it  stood  in 
respect  to  conveyance  to  uses  before  the  statute  of  uses  was 
made.  Sdly.  How  it  stands  since  the  statute,  and  now,  with 
regard  to  trusts.  The  result  and  application  of  the  whole  will 
decide  the  question  how  far  the  crown  is  or  is  not  in  equity 
entitled  to  a  conveyance  from  a  trustee,  or  those  in  his  place. 

In  treating  these  points  one  miffht  expatiate  into  a  curious  field 
of  learning  from  the  writers  on  sulodial  and  feodal  property ;  but 
as  the  doctrine  of  tenures  was  never  wholly  adoptea  into  our 
constitution,  the  different  periods  of  our  laws  cannot  be  accounted 
for  from  a  strict  notion  of  feuds ;  so  that  it  would  be  perplexing 
the  case  to  go  into  the  general  learning :  I  shall  therefore  have 
onl^  recourse  to  it  occasionally,  so  far  as  I  find  by  our  own 
writers  that  it  is  now  adopted  into  our  constitution.  In  other 
respects  that  law  is  of  no  more  use  than  the  Roman  law ;  it  serves 
for  ornament  and  illustration. 

First.  Consider  how  escheats  stood  at  common  law  before  uses 
were  invented. 

r  «,gi  -1  *^An  escheat  was  in  its  nature  feodeil,  A  feud 
^  ^    was  the  right  which  the  tenant  had  to  enjoy  lands, 

&c.  rendering  to  the  lord  the  duties  and  services  reserved  to  him 
by  contract  On  the  other  hand  a  right  remained  in  the  lord 
(afler  a  grant  made)  called  a  seigncry^  consisting  of  services  to 
be  performed  by  the  tenant,  and  a  right  to  have  the  land  returned 
on  the  expiration  of  the  grant  as  a  reversion :  a  right  afterwards 
called  an  escheat.  And  as  the  grant  was  more  or  less  extensive, 
the  reversion  was  more  or  less  remote ;  for  the  feuds  were  some- 
times temporary,  sometimes  hereditary ;  and  a  temporary  one 
ended  on  the  grantee's  death.    Sir  Henry  Spelman  takes  notice 
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only  of  hereditary  feuds,  nor  do  our  own  laws.  And  though  it 
may  seecn  a  paradox  to  modem  ears,  a  feoffment  to  A  and  his 
heirs  did  not  pass  a  fee  simple  originally  in  the  sense  we  now  use 
it,  but  only  an  estate  to  be  enjoyed  as  a  mervm  beneficium^  with- 
out the  power  of  alienation  in  prejudice  of  the  heir  or  the  lord. 
And  the  heirs  took  it  successively  as  an  usufructuary  interest ; 
and  in  default  of  heirs,  the  land  escheated,  or  remrtedf  strictly 
speaking.  If  there  was  an  heir,  and  by  legal  impediment  he 
could  not  take,  the  land  escheated.  Bracton,  fo.  28,  a.  46  Edw. 
a  pL  4.    Bro.  Escheat,  pi.  2. 

In  short,  the  re}>erier  took  place  when  the  grant  expired  natur- 
ally, and  the  heirs  failed  in  length  of  time.  In  case  of  escheat  it 
was  cut  off  by  civil  law  impediment,  and  was  an  accidental 
determination  of  it  The  heir  took  by  purchase,  and  independent 
of  the  ancestor :  he  could  not  alien,  nor  could  the  lord  alien  the 
seignory  without  the  consent  of  the  tenant.  Afterwards  the  right 
of  the  lord  gradually  underwent  several  variations,  which  tended 
to  diminish  the  interest  of  the  heir,  and  the  lord,  and  to  increase 
that  of  tenant.    So  is  Spelman,  c.  1. 

The  first  variation  was  when  the  power  of  alienation,  with 
leave  of  the  lord,  was  introduced;  then  the  heir  r-  «,gn  i 
no  *longer  took,  independent  of  the  ancestor,  but    ^  -' 

what  the  ancestor  pleased  to  leave  him,  and  by  descent  from 
him.  In  Bracton's  time  a  doubt  arose  how  the  heir  took ;  some 
thought  he  was  co-enfeoffed  with  the  ancestor,  and  that  he  took 
by  purchase  from  the  donor :  others  held  (which  opinion  prevailed 
in  Bracton's  time),  that  he  took  by  descent.  This  accounts  for 
what  is  said  in  2  Inst  336.  that  a  fonnedon  in  descender  did  not 
lie  at  common  law  of  an  estate  tail,  because  the  issue  took  by 
descent  But  though  he  lays  down  the  law,  he  does  not  give  the 
reason;  therefore,  if  the  ancestor  aliened,  the  heir  was  defeated, 
and  the  effect  to  the  lord  was  only  in  the  chance  of  the  escheat 
from  the  change  of  the  tenant :  viz.  from  grantee  to  alienee. 

The  next  step  in  favour  of  the  tenant  was  to  alien  without 
licence ;  for  which  purpose  a  larger  grant  was  necessary,  t.  e.  to 
him,  his  heirs,  and  assigns.  This  gave  the  standing  right  of 
alienations.  Bracton,  1.2.  c.  6.  §1.  fol.  17.  So  the  tenant  could 
alien  and  change  the  escheat,  and  the  lord  was  obliged  to  warrant 
such  alienee.  The  only  restriction  on  the  tenant  was,  that  he 
could  not  prejudice  the  lord  by  lessening  the  services  reserved. 
Bracton,  fo.  23.  b. 

The  next  privilege  to  the  tenant  was,  that  he  might  alien  where 
the  grant  ^as  only  to  him  and  his  heirs.  2  Inst.  66,  gives  the 
reason  that  such  tenant  was  not  to  be  restrained  from  aliena- 
tion. It  was  against  the  nature  and  puritv  of  an  estate  enfeoffed 
at  common  law.  This  was  in  effect  only  a  right  of  alienation 
sans  notice. 

The  next  step  afiected  the  right  of  escheat,  which  was  not 
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only  to  alien,  but  to  charge  and  incumber  the  feud ;  and  the  lord 
was  to  take  it  subject  to  such  incumbrances.  Wriffht,  Ten.  117. 
Spelm.  21.  23.  Bract.  382.  §  8^  This  power  of  incumbering 
was  more  prejudicial  to  the  right  of  escheat  than  the  power  of 
r  *ld3  1  ^^"^^^^^  ^^^*  That  *only  changed  the  chance ; 
^  -■    but  by  the  incumbrances,  more  or  less,  the  escheat 

was  in  proportion  defeated :  however,  it  was  still  only  subject  to 
the  acts  ot  the  tenant* 

The  lord's  right  was  still  further  affected  by  acts  of  parliament 
and  judicial  determinations,  which  subjected  the  land  not  only  to 
the  acts  of  the  tenant,  but  of  the  law  on  the  tenant's  account 
Stat  Westm.  2,  subjected  the  moiety  of  the  tenant's  land  to  elegit; 
Statutes  Merchant  and  Staple  (13  E.  1,  and  27  E.  3),  affected 
the  whole  feud  for  the  tenant's  debt,  even  in  the  hands  of  the  heir. 

Bro.  Dower,  pi.  64.  It  became,  also  subject  to  the  dower  of 
the  wife.  The  books  have  omitted  the  title  of  original  reverter, 
but  the  escheat  is  said  to  be  a  compensation  to  uie  lord  for  the 
loss  of  services ;  Quia  homagium  et  sermtium  amisiL  So  is  F. 
N.  B.  tit  Escheat^  A.  The  right  of  reverter  is  quite  omitted  out 
of  the  definition :  this  before  the  invention  of  uses. 

Secondly.  How  escheats  stood  after  the  introduction  of  uses, 
when  the  tenant  might  sever  the  legal  from  the  beneficial  interest. 
Then  the  two  interests  were  considered  as  two  distinct  sorts  of 
property  in  different  persons.  The  cestui  que  use  was  no  longer 
tenant  at  law,  nor  was  the  land  liable  to  be  subject  to  his  incum- 
brances as  dower,  execution,  &c.  Chudleigh's  case.  But  though 
the  land  was  not  liable  at  law  on  account  of  the  cestui  que  user 
vet  it  was  still  liable  on  account  of  the  feoflee  to  uses.  Bro. 
iPeoffment  to  Uses,  pi.  10.  Poph. 

This  defeated  the  creditors  of  cestui  que  use^  and  was  found 
inconvenient.  Persons  having  actions  against  him  were  defeated ; 
tenancy  by  dower  and  by  curtesy  was  gone ;  and  therefore  seve- 
ral statutes  in  favour  of  creditors  were  made  to  restore  all  the 
claims  against  cestui  que  use.    Bacon,  vol.  2,  of  Uses. 

Thus  4  H.  7. 19th  H.  7.  c.  15,  and  others,  were  made  to  restore 
r  *104  1  ^^^  fruits  of  tenure  to  the  lord  against  cestui  que 
*•  J    "itfc,  as  wardship,  heriot,  relief;  yet  none  were 

made  to  restore  the  loss  of  escheat,  which,  as  Spelman  observes, 
was  not  only  the  fruits  of  tenure,  but  the  very  tree  itself. 

Thus  it  was  till  the  making  of  the  Statute  of  Uses ;  that 
statute  united  them,  but  they  still  continued  under  the  name  of 
trusts,  as  a  divided  interest.  It  was  done  by  limiting  the  use  to 
the  feofiee,  who  was  declared  a  trustee;  there  was  one  use 
which  the  statute  did  execute,  and  another  which  it  did  not :  so 
trusts  succeeded  uses.  Miusque  et  idem  nascitur.  And  as  a  use 
could  not  be  on  a  use,  it  took  the  name  of  a  trust :  and  as  the 
law  would  not  meddle  with  a  use  on  a  use,  equity  therefore  does. 

This  brings  me  to  consider  the  nature  of  this  use  with  respect 
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to  an  escheat.  It  has  been  contended  on  the  part  of  the  crown, 
that  equity  is  to  be  considered  as  a  thing  of  yesterday;  that  trusts 
were  not  come  to  any  maturity,  nor  ffoverned  by  any  settled 
principles,  even  in  1718 ;  that  it  was  left  to  the  judge  in  equity, 
whether  to  observe  the  rules  of  law  with  respect  to  uses,  or  to 
depart  from  them ;  that  as  to  tenancy  by  curtesy,  and  tenancy 
in  dower,  equity  differed  from  itself.  All  this  is  to  be  consi- 
dered ;  and  part  of  it  is  a  melancholy  representation  of  a  court 
of  equity. 

As  to  its  pedigree,  one  tnaj  with  pleasure  observe  that  equity 
is  as  old  as  Bracton,  who,  fo.  23.  b,  distinguishes  how  it  woul^ 
be  secundum  mqtdUUemt  and  how  secundum  rigorem  juris.  When 
once  it  existed,  it  must  have  its  rules  and  principles  like  other 
artificial  systems :  it  was  not  a  perfect  system.  New  cases  begat 
new,  but  not  contradictonr  rules  to  the  old  ones.  When  once  a 
trust  became  the  object  of  equity,  the  same  governing  principles 
were  observed  in  trusts  as  before  in  uses.  The  analogy  as  to  the 
outlines  of  each  is  apparent.    Bacon,  Law  of  Uses,  57. 

Uses  took  place  mm  a  reasonable  cause,  to  give  ^  «. g.  -j 
men  *power  to  dispose  of  their  own ;  so  did  trusts    I-  ^ 

from  the  convenience  of  families.  This  was  the  only  motive  that 
made  mankind  endure  uses  and  trusts.  Bacon,  80.  A  convey- 
ance with  consideration  without  notice  bars  a  trust ;  so  did  it  an 
use.  2  Roll.  Rep.  But  it  is  not  barred  in  trustees'  hands,  or  in 
the  hands  of  purchasers,  with  notice  or  without  consideration. 

As  to  the  construction  of  trusts,  the  intention  of  a  person  cre- 
ating a  trust  chiefly  governs  where  not  against  good  policy  in  its 
construction.  Hard.  494.  Bacon,  79.  So  it  was  as  to  uses. 
Trusts  and  uses  not  only  agree  in  these  particulars,  but  in  the 
diflbrent  construction  of  deeds  in  law  and  equity.  At  law  the 
l^al  operation  controls  the  intent,  but  in  equity  the  intent  controls 
the  legBA  operation  of  the  deed.  It  is  not  sufficient  to  single  out 
a  few  instances  and  exceptions,  which  no  rule  is  without ;  and 
which,  bendes,  in  this  case,  I  think,  are  sufficiently  accounted  for 
otherwise. 

But  it  is  said,  the  rule  of  uses  was  narrow  and  inconvenient, 
and  that  equity  adapts  to  trusts,  not  so  much  the  rule  of  uses,  as 
the  consequences  of  law.  That  tnists  are  alienable,  will  descend 
ab  iniesiaiOf  and  be  liable  to,  and  capable  of,  the  same  limitations 
and  successions;  are  valid  and  void  on  the  same  principles 
(except  the  case  of  dower,  which  proves  the  rule) ;  and  that  in 
tenancy  by  curtesy,  equity  agrees  with  the  system  of  law. 

These  are  objections  all  founded  on  one  principle.  The 
analogy  must  be  confined,  both  in  uses  and  trusts,  to  tnose  cases 
where  they  are  considered  as  distinct  from  the  legal  estate ;  in 
other  cases  both  uses  and  trusts  fall  within  the  rules  of  law :  this 
is  reasonable,  because  there  is  no  necessity  of  departing  from 
them.    It  is  said  they  are  both  alienable  by  like  conveyances 
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&c. ;  but  this  does  not  prove  equity  in  construction  of  trusts  to 
go  by  a  difierent  rule  from  the  law  in  construction  of  uses ;  for 

r  *196  1  *^^*'®'  ^®^^  ^7  ^^  ^^^*  ^^^  equity  would  not  vary 
*-  -'    from  the  law  unnecessarily. 

Anderson  says  in  Chudleigh's  case  (Bacon,  78.)  (a),  there  may 
be  a  passessio  fratris  of  an  use.  It  is  no  more  than  saying  that 
the  chancellor  held  consdtation  with  the  rules  of  law,  where 
there  was  no  reason  to  go  against  them.  The  instances  prove 
the  agreement  between  uses  and  trusts;  they  agree  with  the 
legal  system.  And  the  case  of  tenant  by  the  curtesy  is  an  ex- 
ception to  this  rule.  Equity  does  allow  a  tenant  by  the  curtesy 
of  a  trust  contrary  to  the  rdes  of  law.  Perkins,  69.  §  340,  and 
499.  §  457. 

But  this  instance  of  deviation  is  not  to  be  argued  upon  to  con- 
sequences :  it  seems  to  have  prevailed  unaccountablv,  and  against 
the  opinion  of  the  judges  themselves.  It  seems  to  nave  taken  its 
rise  in  Lord  Somer's  time,  Prec.  Can.  65,  Lady  Radnor  v*  Rothe- 
ram.  In  Snell  v.  Clay,  2  Vern.  324,  tenancy  per  curtesy  was 
allowed  of  a  trust,  though  there  was  an  outstanding  term.  Brown 
V.  Gibbs,  Prec.  Can.  97.  In  Banks  v.  Sutton,  2  P.  W.  700,  Sir 
Joseph  Jekyll  makes  an  observation  upon  Lord  Sdmers  avoiding 
the  authority  of  his  own  determination ;  and  that  he  intimated  a 
disapprobation  of  his  own  distinction  between  a  use  and  a  trust 
Sweetapple  v.  Bindon,  2  Vern.  536,  was  the  next  Taken  for 
grantedf  that  there  was  no  tenant  per  curtesy,  or  in  dower,  of  a 
r  •197  1  ^"^^  ^^  ^^  ^'"®  'Lord  Keeper  Wright  held  other- 
*•  J    wise,  and  allowed  a  tenancy  ver  curtesy  of  money 

to  be  laid  out  in  lands.  I  think  this  preceaent  does  not  seem  fit 
to  be  followed,  because  the  will  on  which  that  determination  was, 
admitted  a  doubt  whether  the  wife  was  tenant  in  tail  (a).  It  is 
mentioned  in  Pr.  Ch.  536.  This  has  a  correlate  to  the  time  of 
her  dying,  the  brothers  and  sisters  then  living.  In  Banks  v.  Sut- 
ton, Sir  Joseph  Jekvll  does  not  approve  any  where  of  Sweetapple 
V.  Bindon.  And  though  he  held  the  wife  dowable  there  of  an 
equitable  estate,  yet  he  did  it  on  particular  reasons ;  because  it 
was  a  trust  created  by  the  ancestor  of  the  husband,  and  not  the 
husband  himself.  This  is  too  precarious  reasoning  to  go  upon. 
The  husband  found  the  estate  subject  to  the  trust  creatM  by  the 
ancestor.  Who  can  say  that  he  intended  the  wife  not  to  be 
dowable?  Who  can  say  that  if  he  had  not  found  the  estate 
under  a  trust,  he  might  not  have  created  such  a  trust  7 

{a)  TYm  u  a  mutake;  the  pasMge  ib  an  follows :  «  Anderaon,  C.  J.  in  the  aigii- 
ment  of  the  aame  case,  did  truly  and  profoundly  conteat  the  Tulgar  opinion  collected 
from  5  E.  4,  that  there  might  1>e  p099e$9ie  frairit  of  a  uae;  for  he  aaid  that  it  was 
no  more  but  that  the  chanoeUor  would  oofnault  with  the  rules  of  law,  where  the  inten- 
tion of  the  parties  did  not  specially  appear.**  Bac  on  Uses,  1 1»  vide  Mr.  Row«*b 
note  on  diis  point,  10. 

(a)U  being  an  executory  ease,  to  be  laid  out  in  land,  and  settled. 
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The  next  endeavour  was  to  bring  the  husband  down  on  a  ^ 
with  the  wife ;  but  this  was  denied  in  Chaplin  v.  Chaplin,  3  P. 
229.  Attorney-General  v.  Scott,  For.  138;  and  in  Godwin  v. 
Winsmore,  2  Atk.  525 ;  by  Lord  Hardwicke  1742-3.  Casborne 
V.  Scarfe,  1  Atk.  603.  Husband  denied  to  be  tenant  per  curtesy 
by  Sir  Joseph  Jekyll,  but  that  was  reversed.  It  is,  I  own,  almost 
a  reproach  to  a  court  of  equity ;  but  shall  not  equity,  therefore, 
follow  the  rule  of  uses  ?  SIkblII  it  make  another  rule  deHaf  ing 
from  that  ?  I  think  there  ought  to  be  a  conformity  between  trusts 
and  uses;  and  that  this  case  of  Xensincy  per  curtesy,  which  is 
different,  ought  to  be  the  only  one,  and  that  there  the  bounds  are 
fixed.  Hard.  494.  Attorney-General  v.  •Scott  ^  ^-gg  ^ 
Lord  Coventry's  case.  Equity,  in  determining  L  ^  J 
trusts,  has  observed  the  rules  of  law  touching  uses,  unless  there 
was  a  reason  to  the  contrary :  and  the  instance  of  tenant  per 
curtesy  does  not  furnish  any  reason  (a). 

Having  considered  the  right  of  escheat,  and  how  affected  at 
common  law  by  conveyances  to  uses,  and  since  upon  trusts,  I 
shall  now  apply  the  rules  and  principles  collected  from  the  fore- 
going considerations  to  the  case  in  question,  and  see  what  conclu- 
sion arises  from  thence,  and  how  far  the  conclusion  that  I  shall 
draw  is  warranted  by  law  and  reason.  And  under  this  head  I 
will  consider  what  arguments  have  been  urged  against  it. 

Suppose  Mrs.  Harding,  feoffee  at  common  law  of  a  trust 
estate,  had  aliened  to  Sir  F.  Page,  she  would  have  substituted 
him  as  an  alienee  instead  of  herself  for  services  and  escheat  If 
an  escheat  had  fallen  which  depended  not  upon  her  delinquency, 
would  the  lord  have  been  entitled  ?  This  is  clear.  Suppose  Mrs. 
Harding  attainted  of  treason  or  felony,  the  lord  woula  not  have 
been  entitled ;  but  the  crown  says  she  had  reserved  to  herself  the 
equitable  interest. 

It  will  be  necessary  then  to  consider  how  the  crown  would  be 
affected  by  a  use,  supposing  it  had  been  a  feoffment  to  use,  made 
to  Sir  F.  Page :  would  the  lord's  condition,  with  respect  to  an 
escheat,  have  been  bettered  by  such  a  conveyance  at  common 
law  t  I  think  it  would  have  been  worse :  he  would  not  have  been 
entitled  to  an  escheat  on  Mrs.  Harding's  felony. 

5  Ed.  4.  pL  18.  fo.  7.  b.  is  an  auUiority  in  point  against  the 
lord's  claim,  and  questions  who  should  have  it.  If  the  lord  is  at 
law  entitled  to  escheat  on  death  without  ^heirs,  or  ^  ^.gg  ^ 
attainder  of  feoffee  to  uses,' and  not  on  the  death,    ^  ^ 

&c.  of  ceshU  que  use,  it  strengthens  the  authority  of  the  case ; 
that  if  it  had  been  determined  otherwise  in  fiivour  of  the  lord,  it 
would  have  given  him  a  double  chance  for  his  escheat. 

Brooke,  pL  34.  agrees  the  lord  shall  not  have  it,  nor  the  heir 
(by  reason  of  corruption  of  blood),  and  that  feoffee  shall  retain  it 

(a)  Ai  Lord  Laughborough  observed,  "it  is  the  tnomaloDi  case,  and  not  the  rule, 
thit  the  wile  ihaU  not  have  dower."    Dixon  ▼.  Seville,  1  Bio.  G.  C.  826. 
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to  his  own  use.  And  though  this  is  introduced  by  an  idto  videtur 
in  a  modest  manner,  yet  many  of  his  opinions  are  so  introduced, 
and  have  generally  been  thought  of  very  great  authority.  Lord 
Bacon,  79,  confirms  it ;  for  he  says  the  lord  shall  not  have  it, 
because  he  has  a  tenant  by  title :  and  then  diffsrs  from  Brooke, 
who  gives  it  to  the  feoffee  for  his  own  use,  and  says  the  feoffee 
shall  retain  it  either  in  pias  usus,  or  the  will  of  the  feofier.  This 
seems  to  arise  from  an  old  notion,  that  a  man'd  estate  should  be 
disposed  of  in  pios  usus  (when  there  was  no  owner),  in  like 
manner  as  the  ordinary  used  to  take  an  intestate's  effects,  pro  salute 
aninuB.  But  Brooke's  notion  is  not  so  strange,  even  by  Lord 
Bacon's  own  account 

From  these  authorities  it  is  clear  that  if  Mrs.  Harding  had  been 
ceshd  que  i»e,  and  attainted,  the  lord  would  not  have  been  enti- 
tled to  the  escheat.  How  then  does  the  case  stand  as  a  trust  1  It 
is  clear  that  the  crown,  at  law,  is  not  entitled  in  case  of  a  use. 
Then  if  trusts  in  equi^  are  analogous  to  uses  at  law  (and  I 
think  they  are),  neither  will  the  crown  be  entitled  in  case  of  a 
trust  in  equity :  yet  the  question  will  not  merely  depend  on  that 
analoev,  but  on  other  arguments  and  authorities  in  point 

Sir  Ueorge  Sands's  case.  Hard.  402;  2  Freem.  120,  is  in  point, 
and  that  and  the  5  Ed.  4.  mutually  strengthen  each  other.  Free- 
r  *200  1  ^^^  ^^  rather  more  accurate  than  Hardres.  As 
*-  ^    Lord  Hale  *had  an  analytical  head,  it  will  give  a 

clearer  idea  of  the  strnegth  of  his  argument  to  give  an  analysis  of 
it  He  first  states  several  cases  where  trusts  are  forfeited,  as  for 
treason  by  statute ;  for  alienage  by  prerogative ;  for  a  debt  to  the 
crown,  partly  by  statute,  partly  by  prerogative,  and  jpartly  by 
CWSU8  Bcaccharih  or  the  course  of  revenue.  Then  he  distinguishes 
these  cases  from  an  escheat,  as  founded  on  a  different  ground,  for 
want  of  tenant.  Then  he  goes  to  a  term,  and  gives  reasons  why 
a  tiust  of  a  term  cannot  be  forfeited*  Then  comes  to  his  con-* 
elusion :  if  not  a  ehattel,  then  not  forfeitable ;  if  a  chattel.  Free- 
man never  had  it  to  forfeit  I  think  this  good  sense  as  well  as 
good  law. 

As  to  the  inheritance,  the  lord  is  entitled  to  services  while  the 
tenant  has  the  land ;  when  there  is  no  tenant  to  perform  the  one, 
or  hold  the  other,  the  lord  shall  have  it  Here  is  a  tenant  dejure 
to  perform  them,  and  so  no  forfeiture.  Trinity  College  v.  Brown, 
1  Vern.  441,  goes  on  the  same  principle.  The  legal  tenant  was 
then  living,  therefore  the  best  beast  of  cestui  que  trust  not  liable. 
Some  objections  were  made  to  Sands's  case ;  it  was  said  to  be 
a  compassionate  case.  Much  may  be  said  of  the  charity  of  Lord 
Hale.  He  was  obliged  to  mention  the  relations  of  the  person  mur- 
dered; but  I  meet  with  it  only  once :  so  far  is  he  from  including 
any  thing  to  conciliate  the  passions  of  mankind  as  an  ingredient 
to  his  determination.  It  was  said  he  was  a  young  judge ;  he  had 
at  that  time  a  great  deal  of  experience,  and  his  abilities  were  very 
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great  .  I  have  seen  determinations  of  the  commissioners  during 
the  inierregnumf  that  do  him  great  honour.  The  case  of  Sir 
George  Sands  was  depending;  a  great  many  years;  argued  by 
very  great  men  (Pasch.  17  Car  2»  and  Mic.  20  Car.  2,)  which 
adds  weight  to  the  authority.  21  Car.  2.  Hale  and  Trevor  gave 
their  opinions.  It  is  said  that  only  two  judges  gave  opinions ; 
*but  no  on^  can  suppose  that  there  were  but  two  p  ^nni  1 
judges  during  four  years  in  that  court.     If  they    ^  ^ 

differed,  Hale  would  never  have  given  his  opinion  without  men- 
tionmg  it.  In  his  Pleas  of  the  Crown,  vol.  1.  p.  249,  he  says  it 
was  und  voce  resolved,  so  no  doubt  but  al)  the  judges  of  the  court 
concurred.  It  plainly  appears  it  underwent  his  serious  considera- 
tion on  secoad  thoughts,  by  the  manner  he  arranges  his  argument 
in  his  Pleas  of  the  Crown  different  from  what  he  did  before. 

It  is  said  Hale  goes  oa  wrong  principles,  for  right  of  escheat  is 
not  founded  on  want  of  a  tenant,  but  of  an  heir;  and  as  an  heir 
was  wanting,  that  the  estate  should  have  escheated.  But  I  think 
escheat  not  founded  on  want  of  heir,  but  of  tenant  to  perform  the 
services:  Fitzherbert,  who  is  most  accurate,  expressly  puts  it 
upon  that  footii^.  Some  books  may  use  the  expvession  ''for 
want  of  heirs;"  but  I  believe  its  promiscuous  use  is  owing  to  this, 
that  before  the  power  of  alienation,  want  of  tenant  and  heir  was 
the  same  thing,  for  at  the  death  of  the  ancestor  none  but  the  heir 
could  be  tenant 

Another  objection  is,  that  Hale  supposes  the  land  wiH,  on  the 
trustee's  attainder,  or  death  sans  heir,  escheat  to  the  crown,  dis- 
charged of  the  trust;  whereas  in  equity  it  will  be  liable  to  the 
trust*  And  then  it  is  said  if  the  lord  takes  the  estate  subject  to 
the  trust,  he  ought  to  have  in  return  a  reciprocal  benefit  on  the 
death  of  cestui  que  trust  without  heir.  I  think  this  position  and 
inference  not  warranted  by  any  judicial  determination.  Pawlett 
V.  Attorney-General,  Hard.  465.  Geary  v.  Bearcroft,  Cart  67, 
and  Eales  v.  England,  Prec  Can.  200,  are  cited  to  support  it 

The  first  I  shall  consider  by  and  by ;  the  others  are  mere  dicta 
of  judges,  collateral  and  foreign  to  the  matter  *in  r-  ^oqq  n 
question.     In  Carter  67,  the  question  was,  who    ^  -> 

shodd  be  considered  as  occupants.  As  to  what  Bridgman  says, 
in  Geary  v.  Bearer  oft,  the  whole  must  be  taken  together.  The 
other  three  judges  had  urged  the  argument  aft  inconvenientij  and 
Bridgman  answers  them.  They  said,  a  man  conveys  lands  to 
trustees,  and  they  commit  felony,  his  lands  shall  be  forfeited 
though  he  may  have  relief  in  equity*  Bridgman  says,  though 
equity  may  relieve,  yet  we  must  not  take  prejudice  from  equity 
against  arguments  at  law.  The  equitable  point  is  not  the  opinion 
of  Lord  Bridgman,  it  is  only  anticipating  an  equitable  objection 
that  mi^t  be  made  against  it  Whoever  tooks  into  Geary  v. 
Bearcroft  will,  nine  out  often,  be  of  opinion  with  the  three  judges 
against  Bridgman.    Now  if  he  was  mistaken  in  his  legal  point. 

Vol.  I.  10 
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it  is  more  likely  that  he  should  in  equity,  being  recently  brought 
into  that  court  from  being  a  chamber  conveyancer;  and  on  a 
writ  of  error  in  B.  R.  brought  on  Bridgman's  opinion,  the  court 
affirmed  the  judgment  of  the  three. 

As  to  Pr.  ChaiL  200,  £ales  v.  England,  the  same  expression  is 
not  in  Vernon,  and  this  was  a  very  extraordinary  medium  of 
proof,  of  which  no  precedent  had  ever  been  before  him ;  it  is 
proving  incertumper  <Bque  incerhcm,  if  not  muUo  incertius.  Both 
the  sayings  of  Bndgman  aforesaid,  and  of  Trevor  here,  have  not 
the  least  relation  to  the  matter  in  question.  In  this  last  case  the 
question  arose  upon  the  death  of  a  trustee  for  300/.,  in  the  life  of 
the  testator,  whether  the  300^  le^cy  was  lapsed.  Lord  Trevor 
miffht  have  used  many  more  similar  and  certain  instances.  Pitt 
v.  Pelham,  1  Ch.  Ca.  177,  1  Ch.  Rep.  283,  must  have  occurred  to 
him,  where  it  was  held,  that  the  death  of  trustee  could  make  no 
alteration  in  respect  of  the  beneficial  interest ;  instances  where 
r  *203  1  ^^^^^^  for  payment  of  *  legacies  have  died  in  the 
'•  ^    testator^s  life,  the  estate  has  descended  to  their 

heira,  and  been  considered  as  a  trust; — and  many  much  more 
similar; — none  more  difficult  to  prove;  and  had  he  been  called 
upon  to  prove  his  medium,  I  believe  he  could  not  have  done  it 
On  the  contrary,  I  believe,  on  the  death  of  feoffee,  to  uses  sans 
heir,  the  books  say  the  lord  shall  take  the  fruits. 

This  accidental  accruer  of  a  benefit  comes  in  lieu  of  another 
benefit,  and  cestui  que  trust  seems  no  more  relievable  in  this  case 
than  on  a  sale  without  notice  by  the  trustee.  I  think  the  contrary 
notion  has  been  introduced,  by  considering  an  escheat  on  the  foot 
of  a  forfeiture.  But  they  differ  materially,  not  only  in  the  manner 
of  the  crown's  taking,  but  in  respect  of  the  consequences.  The 
crown  takes  an  estate  by  forfeiture,  subject  to  the  engagements 
and  incumbrances  of  the  person  forfeiting.  The  crown  holds  in 
this  case  as  a  roval  trustee  (for  a  forfeiture  itself  is  sometimes 
called  a  royal  escheat) ;  but  in  general,  I  apprehend  an  escheat 
is  taken  free  from  any  equitable  claim.  If  a  forfeiture  is  re-granted 
by  the  king,  the  grantee  is  a  tenant  in  captle,  and  all  mesne  tenure 
is  extinct  If  land  escheated  be  re-granted,  he  shall  hold  in  honour. 
Therefore  the  position,  that  the  lord  takes  the  escheat  subject  to 
the  trust,  seems  not  warranted :  though  it  is  not  necessary,  I 
think,  to  give  an  opinion  upon  it  (a). 

But,  supposing  the  position  alle^  to  be  true:  why  ought  the 
lord  to  take  a  reciprocal  equity  on  the  death  of  cestui  que  trust 
without  heirs  t  What  was  cited  out  of  Lord  Nottingham  was  the 
r  «204  1  ^puuon  of  counsel,  who  ^throughout  confound  for- 
^  -'    feitures  and  escheats,  and  speak  of  attainders  in 

(a)  Sinee  tlie  Imte  statnia  S9,  40  Geo.  3.  c  8S,  it  b  not  probaUe  that  this  ques- 
lion  will  uiM,  in  the  cue  of  the  king,  either  upon  the  felony  or  treuon  oTm  tnwtee. 
The  CMe  of  a  rabject  daiming  as  laid  Iqr  aadieat,  has  not  been  directly  detennined. 
8aiidmonUeea,S80,S81. 
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general,  without  distinguishing  whether  of  felony,  which  would 
create  an  escheat,  or  of  treason,  which  would  create  a  forfeiture. 
It  has  been  said,  the  king  may  be  subject  when  in  the  post  as 
when  mortgagee  is  attainted,  and  shall  have  equity  of  redemption 
as  when  mortgagor  is  attainted ;  for  the  trust  charges  the  land 
when  mm  egreditur  perBonA.  Sir  Salathiel  Lovel's  case,  Salk.  85. 
When  there  was  a  saving  of  blood,  it  was  contended,  forfeiture 
did  not  take  place;  but  held  that  in  treason  it  would,  though  in 
cases  of  escheat  it  would  not  It  is  not  every  argument  in  law  or 
in  logic  that  holds,  I  converso.  It  fails  here,  that  the  lord  has  as 
good  a  right,  as  the  other  had  against  the  lord.  On  a  conveyance 
of  land  at  common  law,  if  tenant  contracted  a  debt,  and  the  land 
was  extended,  the  lord  took  it  subject  to  the  debt ;  but  did  that 
give  the  lord  any  other  risht  upon  that  account  ?  The  lord  in 
one  case  may  lose;  therefore  in  his  turn,  it  is  said,  he  ought  to 
gain.  But  there  should  be  a  reciprocal  right  to  have  a  reciprocal 
equity,  and  this  would  be  allowing  a  reciprocal  equity  witnout  a 
reciprocal  right  Therefore  I  think  the  inference  drawn  is  not 
warranted  by  the  cases. 

Several  cases  have  been  mentioned  to  encounter  Sandys  case. 
Attorney-General  v.  Holland  (in  Aleyn,  &c.)  was  cited  to  shew 
the  king  shall  have  the  benefit  of  a  trust  as  well  as  of  a  legal 
estate.  That  was  not  determined  upon  the  merits ;  but  Aleyn, 
14,  and  also  Stiles,  suppose  a  trust  for  an  alien  did  go  to  the 
crown ;  that  the  crown  take^  by  prerogative :  at  common  law, 
if  an  alien  purchased  and  took  a  conveyance,  he  took  it  for  the 
benefit  of  tne  crown  by  prerogative.  After  uses  were  invented, 
it  was  necessary  to  settle,  where  the  use  should  go  purchased  for 
the  benefit  of  an  alien.  Therefore  the  statutes  8  K.  2.  c.  5,  and 
7  R.  2,  were  made  to  enforce  the  common  law  prerogative,  which 
else  had  been  evaded  by  *the  introduction  of  uses.  ^  ^qac  n 
The  ground  of  it  was  originally  a  common  law    '•  -I 

right ;  and  if  a  trust  had  been  created,  the  king  would  have  been 
entitled  to  the  trust,  the  same  as  to  the  land.  But  does  it  hold, 
therefore,  that  a  trustee  takes  for  the  crown  on  the  death  of  cestui 
que  trust  ?  The  diflference  between  taking  by  prerogative  and 
escheat  is  material,  and  Lord  Hale  makes  the  distinction. 

As  to  Pawlett  v.  Attorney-General ;  it  never  came  on  upon 
the  merits.  It  was  a  demurrer  only  to  a  bill  brought  by  mortga- 
gor. The  mortgage  was  made  to  Edmund  Ludlow's  father,  and 
descended  from  him  to  Edmund  the  secretary;  and,  in  conse- 
quence of  his  attainder,  was  seised  to  the  use  of  the  crown.  The 
executors  of  the  father  were  entitled  to  the  mortgage  money,  and 
they  put  in  suit  a  recognizance  entered  into  as  a  collateraf  secu- 
rity for  paying  the  monev*  The  crown  seised  the  lands,  and 
mortgagor  filed  a  bill,  and  made  the  Attorney-General  and  Lud- 
low parties.  The  Attorney-General  demurred ;  said  the  remedy 
taken  was  improper  j  it  should  havo  been  by  petition  of  grace  and 
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favour,  as  they  call  it,  but  meant  of  right.  Hale  said,  equity  of 
redemption  lay  against  the  crown,  but  as  to  the  remedy,  or  man- 
ner of  suing  itftmit  was  a  matter  of  high  nature ;  but  he  held  the 
executor,  and  not  the  heir,  entitled  to  the  mortgage  money. 
These  are  the  circumstances  of  tlie  case.  What  says  Lord  Hale 
in  Pawlett's  case  t  That  thou^  by  attainder  of  treason,  the 
estate  was  forfeited,  yet  it  was  kable  to  redemption  in  the  hands 
of  the  crown.  What  does  he  hold  in  Sands's  case  T  that  a  trust 
estate  did  not  escheat  cm  the  attainder  of  cestui  que  trust  for 
felony.  The  consequence  is,  that  if  the  trustee  is  attainted  for 
felony,  or  die  sans  heir,  the  estate  would  escheat  to  the  crown. 

There  is  a  distinction  b^ween  the  cases ;  a  double  diiierence 
r  «20B  1  ^^^^^°  ^^  ^^^  Sands's  case.  One  is  escheat  *for 
L  -'    felony,  the  other  forfeiture  for  treason:  the  one  a 

trust  only,  the  other  an  equity  of  redemption.  The  distinction 
between  an  escheat  and  a  forfeiture  cannot  be  disputed.  The 
other  distinction  between  a  mere  trust  and  an  equity  of  redemp- 
tion is  rationally  taken  by  Hale  in  Pawlett's  case,  467.  I  con- 
ceive a  mortgage  is  not  a  mere  trust,  but  a  title  in  equity ;  469 
he  says,  a  trust  is  collateral  to  the  land,  and  created  by  contract 
of  the  party ;  and  therefore  one  who  comes  in  en  le  past^  shall 
not  be  liable  to  it ;  but  the  power  of  redemption  is  an  equitable 
right  inherent  in  the  land,  and  binds  all  persons  in  the  jxfst  or 
otherwise.  In  this  Lord  Hale  is  not  singular :  Lord  Nottingham 
(MS.)  says,  an  equity  of  redemption  charges  the  land,  not  a  trust; 
therefore,  though  for  this  particular  purpose  (as  to  allowing  hus- 
band to  be  tenant  per  curtesy),  there  is  no  difference  between  a 
trust  and  an  equity  of  redemption,  yet  it  does  not  follow  that  they 
run  quatuor  pedibus  (a)» 

It  has  been  hinted  that  Lord  Nottin^am  seemed  to  think  it 
deserved  further  consideration.  But  I  think  he  rather  approves 
the  case.  His  words  are  (MS.),  *<  In  Sir  George  Sands's  case, 
(whose  son  being  cestui  que  trust  of  a  term,  and  attainted  of 
felony),  it  was  resolved,  that  the  term  was  not  forfeited,  because 
the  inheritance  was  not  forfeited.  Unde  sequitur  where  the  in- 
heritance is  forfeited,  term  is  forfeited.  I  therefore  think  that 
Sir  George  Sands's  case  is  unimpeached." 

But  then  it  is  endeavoured  to  bring  the  lord  within  the  trusts 
of  the  deed  of  1718.  There  is  no  trust  expressed  or  declared  for 
r  «207  1  ^'"^'  ^^  ^hei^  Any  implied,  or  ^resulting  to  him  ? 
I-  ^    The  trust  of  the  legal  estate  can  only  be  co-exten- 

sive with  the  legal  estate:  so  that  I  think  Mrs.  Hardine  had  not 
E»wer  to  create  a  trust  to  give  the  lord  a  right  after  her  heirs, 
er  interest  ends  where  his  begins.  She  could  not  create  a  trust, 
that  could  not  be  executed  by  a  legal  limitation.    If  there  had 

(a)  Vide  the  present  Lord  Chracellor'i  obserrationi  in  Tucker  y.  Thurrton, 
17  Vet.  183.  The  difference  was  relied  upon  and  urged  by  some  of  the  counsel 
for  the  defendants  in  the  late  case  of  Lord  Cholmondeley  ▼.  Lord  Clinton :  it  was 
not  however  noticed  in  the  jud^ent. 
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been  a  limitation  to  the  lord  in  default  of  her  heirs,  it  would  have 
been  void,  and  the  lord  would  have  taken  by  his  own  title,  which 
is  paramount  to  that,  and  not  by  her  title. 

The  intent  is  to  prevail,  it  is  said :  could  Mrs.  Harding  be  sup* 
posed  to  have  the  lord  in  view  ?  The  legal  estate  may  be  ex- 
tended to  answer  the  purposes  of  the  trust  declared.  There  can 
be  no  trust  where  there  is  not  a  legal  estate  created  co-extensive 
with  it;  and  a  trust  cannot  be  executed  where  no  interest  appears 
to  create  it,  save  by  operation  of  law;  and  a  trust  cannot  result 
by  operation  of  law,  but  for  those,  for  whom  the  trust  might  have 
been  declared  by  the  partv  creating  the  trust.  The  deed  ex- 
presses no  trust  for  the  lora,  therefore  the  court  cannot  execute 
one. 

But  it  is  said^  the  limitation  to  trustees  is  in  trust  for  her  and 
her  heirs,  and  subject  to  her  appointment :  she  making  none,  the 
lord  is  to  be  considered  as  heir  or  appointee:  that,  before  the 
power  of  alienation,  the  lord  had  a  strict  reversion ;  but  since,  it 
is  become  a  kind  of  heirship  or  assignment 

This  is  inverting  the  law  itself;  for  he  claims  in  the  posty  not 
in  thei^er:  it  makes  the  lord  hold  of  the  tenant,  not  the  tenant  of 
the  lord.  Can  the  power  of  alienation  give  the  lord  a  greater 
power  than  he  had  before?  Before  the  power  of  alienation, 
tenant  or  heir  took  by  purchase,  as  a  mere  usufructuary,  and  the 
lord  took  what  the  ancestor  left.  Before,  as  well  as  after  the 
power,  the  lord  and  tenant  bad  the  whole  interest,  and,  as  the 
tenant's  power  over  the  feud  increased,  the  lord's  diminished. 

I  admit  the  lord  in  some  places  is  called  quasi  hcsres^ 
•but  it  is  always  to  his  prejudice  where  he  is  so  said  p  ^^^^  , 
to  take,  and  never  to  his  benefit.  Bract.  23.  a.  I-  uo  j 
Item  cum  revertiiur  terra  nan  pro  defeciu  haredis^  sed  propter  im- 
pedimentum  perpetuum^  habebUur  loco  hceredis  ad  warrantizandumy 
&c.,  which  shows  that,  before  the  power  of  alienation,  the  tenant 
could  not  demise,  but  the  lord  was  obliged  to  warrant  to  the 
lessee  as  much  as  the  heir.  Bro.  Esch.  33.  is  a  very  obscure  case, 
and  not  to  be  found  in  the  year  book.  Where  the  crown  made 
a  grant  to  A.  for  life,  or  to  the  heirs  of  his  body,  the  king,  on  the 
death  of  tenant  for  life,  or  in  tail,  shall  be  in  without  office, 
whether  he  enters  or  not,  as  being  heir  of  the  person  who  died 
seised. 

So  far  is  the  lord  from  being  entitled  to  a  benefit  as  heir  or  as- 
signee, that  he' is,  on  the  contrary,  excluded  from  privileges  that 
the  heir  or  assignee  is  entitled  to.  At  common  law,  only,  feoffor 
or  his  heirs  coiud  enter  for  breach  of  condition ;  grantee  or  as- 
signee could  not;  therefore  the  statute  of  Henry  8.  was  made  to 
cure  that  defect,  and  give  the  grantee  a  right  of  entry,  Co.  Litt 
215,  b. ;  yet  the  lord  could  not  claim  that  benefit  under  the  statute. 
So  that,  so  far  from  the  lord  taking  benefit  as  heir  or  assignee, 
he  is  distinguished  from  both,  and  excluded  from  the  privilege 
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which  the  heir  had  by  common  law,  and  the  assignee  by  statute. 
Yet  it  is  said,  the  lord  may  distrain  for  rent  reserved  to  A.  and 
his  heirs.  Vide  the  argument  in  Fairclaim  v.  Shamtitle,  8  Burr. 
1290.  Co.  Litt  sect  348,  as  in  the  place  of  heir,  and  so  has 
privileges  equal  with  the  heir.  I  cannot  admit  this  right  of  dis« 
training  is  a  privilege;  for  his  right  of  distraining  is  not  as  heir, 
but  as  incident  to  his  reversion;  and  the  same  book  says,  the  lord 
cannot  enter,  because  he  is  not  heir.  And  this  answers  another 
observation,  that  the  lord  may  take  the  benefit  of  a  term  limited 
to  the  owner  and  his  heirs ;  but  the  answer  is,  he  does  not  take  it 
r  *20d  1  ^^  ^^^^  ^  ^"^  *where  he  takes  the  inheritance  as 
^  ^    escheated,  he  takes  the  term  as  attendant  upon 

and  following  the  fate  of  the  inheritance ;  according  to  Sands's 
case,  Powlett's  case,  and  Lord  Jefiries's  determination. 

But  if  the  lord  is  not  within  the  reach  of  the  deed  of  1718,  yet 
it  is  said,  that  this  is  but  a  mode  of  conveyance  for  a  particular 
purpose,  to  give  a  feme  covert  a  power  to  dispose  of  her  estate 
if  sne  pleased:  and  as  it  has  never  answered  that  purpose,  it  is 
to  be  considered,  as  if  it  had  never  existed;  and  if  so,  then  the 
estate  would  have  escheated  on  her  death  9ans  heir. 

This  is  contrary  to  what  the  heirs  on  the  part  of  the  mother 
insisted  on.  The  maternal  heir  is  for  having  another  deed,  i.  e. 
a  supposed  re-conveyance  from  the  trustee  to  Mrs.  Harding.  The 
court  can  do  neither.  But  it  is  begging  the  question  to  say  that 
the  deed  of  1718  shall  be  laid  out  of  m  case.  Voidable  deeds 
shall  not  be  laid  out  of  the  case,  but  shall  bind  the  escheat, 
2  Roll.  R.  403.,  7  Rep.  7.  b.  An  infant's  deed  shall  bind  against 
the  lord;  and  that  in  RoUe  was  a  lease  by  the  husband  of  the 
wife's  land,  without  her  joining.  She  died  $ans  heir.  Question, 
whether  it  should  bind  the  lord's  escheat;  and  it  was  held  that  it 
did.  So,  for  the  purpose  of  binding  the  lord  in  escheat,  deeds 
have  been  held  gooa  against  him,  that  would  have  been  void  in 
other  respects.  The  deed  cannot  be  laid  out  of  the  case.  The 
effect  of  it  is  such,  as  legally  to  exclude  the  lord  while  there  is  a 
tenant. 

If  the  escheat  is  legally  gone,  where  is  the  equity  to  revive  or 
restore  it  ?  Is  it  such  a  right  as  shoukl  induce  the  court  to  go 
out  of  its  way  in  its  support?  Escheats  are  become  notional 
and  positive,  and  the  reason  a  ^ood  deal  ceased  since  the  tenant's 
power  of  alienation,  and  the  heir's  becoming  dependant  on  the 
ancestor.  Why  should  not  a  rent  escheat  as  well  as  a  trust? 
The  first  lies  in  tenure  as  well  as  the  last.  At  least,  why  should 
r  *210  1  "^^  ^^^  *lord  have  the  rent  in  equity  ?  Every  body 
I-  -I    knows  the  land  shall  be  discharged  of  the  rent, 

rather  than  the  lord  shall  have  it  The  equity  is  as  good  in  one 
case  as  in  the  other. 

I  admit  most  of  our  law,  as  to  its  foundation,  is  positive.  The 
instances  put  from  the  feodal  law  deserve  no  favour,  in  prefer- 
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rioff  the  uncle  to  the  father,  as  heir  to  the  son,  and  preferring  the 
lord  by  escheat,  rather  than  one  of  the  half  blood.  If  the  uncle 
in  the  one  case,  and  the  lord  in  the  other,  has  a  legal  right,  equity 
will  not  take  it  away.  But,  when  any  of  these  rights  are  sone 
at  law,  I  think  a  court  of  equity  cannot  interpose  to  restore  them. 

Arguments  are  used  ab  inconvenientL  They  say  the  conse- 
quences will  be  mischievous;  as,  if  one  is  convicted  of  felony, 
whose  estate  is  in  trustees,  the  cestui  que  trust  forfeits  for  felony, 
and  is  restored  by  pardon.  Shall  the  trustee  hold  both  against  the 
crown  and  the  cestui  que  trust?  Whether  he  can  keep  it  against 
the  crown  is  the  case  in  question.  But  the  detaining  it  against 
the  crown,  where  the  cestui  que  trust  has  no  relation,  is  different 
from  detaining  it  against  cestui  que  trust  himself.  If  trustee 
should  set  up  such  tide,  it  is  a  case  which  never  yet  happened ;  if 
it  did,  I  should  think  courts  of  equity  would  ^o  as  rar  as  they 
could;  and  I  think  trustee  estopped  against  settmg  up  that  claim. 
Vide  post,  236,  and  p.  254. 

Then  it  was  said,  suppose  mortgagor  die  without  heir,  shall 
the  mortgagee  hold  the  estate  absolutely  1  And  if  he  demands 
his  money  too  of  the  personal  representatives,  shall  he  have  both 
land  and  money  1  If  the  mortgagor  dies  without  heir  or  creditor, 
I  see  no  inconvenience  if  the  mortga^  held  it  absolutely.  In 
the  case  of  a  forfeiture  for  treason,  it  is  certain  the  crown  mav 
redeem,  as  in  Sir  Salathiel  Level's  case.  And  as  to  the  supposi- 
tion that  the  mortgagee  may  demand  his  money  too,  that  must 
*be  where  the  mortgagor  dies  vtrithout  heir;  there-  ^  ^. .  ^ 
fore  the  demand  must  oe  against  the  personal  re-    ^  J 

presentatives,  by  virtue  of  some  bond  or  covenant  for  payment  of 
the  money.  And  if  the  mort^gee  took  his  remedy  against  the 
personal  representatives,  I  think  the  court  would  compel  the 
mortgagee  to  re-convey  f  not  to  the  lord  by  escheat,  but  to  the 
personal  representative,  and,  if  necessary,  would  consider  the 
estate  re-conveyed,  as  coming  in  lieu  of  the  personality,  and  as 
assets  to  answer  even  simple  contract  creditors.  Under  these 
circumstances  where  is  the  great  inconvenience  t 

Another  case  is  put  of  a  purchase,  and  the  money  paid  bv  the 
piffchaser,  who  dies  without  heir  before  any  conveyance.  Here, 
it  is  said,  if  the  lord  could  not  claim  the  estate,  and  pray  a  con- 
veyance, the  vendor  would  hold  the  estate  which  he  has  been 
paid  for,  and  keep  the  money  too.  I  think  the  lord  could  not 
pray  a  conveyance;  to  say  he  could,  is  begging  the  question. 
And  as  to  the  vendor's  keeping  both  the  estate  and  the  money,  it 
is  analagous  to  what  equity  does  in  another  case;  as,  where  con- 
veyance is  made  prematurely  before  money  paid,  the  money  is 
considered  as  a  lien  on  that  estate  in  the  hands  of  the  vendee. 
So,  where  money  was  paid  prematurely,  the  money  would  be 
considered  a  lien  on  the  estate  in  the  hands  of  the  vendor  for  the 
personal  representatives  of  the  purchaser,  which  would  leave 
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things  in  statu  quo.  Vide  Mr.  Sugden*s  observations  upon  this 
case  put  by  the  Master  of  the  Rolls  (Vend,  and  Purch.  224, 225). 

But  now  what  are  the  inconveniences  on  the  other  sideT  This 
interposition  prayed,  would  change  the  law,  and  that,  too,  in  the 
case  of  a  legal  tenant  It  would  give  the  lord  a  double  chance. 
For  this  determination  would  be  a  precedent  for  an  equitable 
r  •212  1  ^^^'^^^^  ^^  ^^®  death  of  ^cestui  que  trusU  and  there 
L  J    are  other  cases  to  warrant  escheat  on  the  death  of 

trustees,  unless  the  court  should  interpose:  and  that  lets  in 
another  objection,  that  it  is  bringing  both  into  a  court  of  equity. 
If  the  inconveniences  were  greater  than  they  are,  and  not  over- 
balanced by  those  on  the  other  side^  yet,  I  think,  arguments  ab 
inconvenienti  ought  not  to  prevail  but  where  the  case  is  doubtful. 
In  Pawlett's  case  inconveniences  appeared  to  Lord  Hale,  that  the 
tenure  would  be  destroyed  by  the  estate's  accruing  to  the  crown 
by  the  forfeiture:  but  did  he  object  to  the  rieht  of  redemption 
on  that  account?  or  that  any  recompense  should  be  made  to  the 
crown  in  lieu  of  it?  In  the  present  case  I  do  not  think  the  balance 
so-near.  The  lord  takes  escheat  subject  to  particular  incum- 
brances, and  even  to  the  devise  of  the  tenant  If  she  had  con- 
tracted debts  to  the  value,  and  the  estate  had  been  extended,  or 
if  tenant  devised  it,  the  lord  could  not  complain.  Here  she  put 
an  end  to  her  own  tenancy  to  prevent  the  estate  from  escheating 
by  her  death  without  heir. 

I  am  for  following  the  analogy  of  the  lesal  escheat  as  well  as 
of  the  legal  descent,  and  for  pursuing  legal  principles ;  because 
the  law  gives  the  escheat  only  for  want  of  a  tenant,  equity  must 
do  the  same.  If  it  did  not,  it  would  be  making  law  instead  of 
administering  equity.  I  give  no  opinion  on  tne  right  of  the 
trustee.  I  give  my  opinion  that  neither  the  maternal  heir  nor  the 
crown  has  any  right.  If  the  trustee  came  into  a  court  of  equity, 
I  might  be  of  opinion  that  he  had  no  right  (a);  but  have  no 
occasion  at  present  to  enter  into  the  merits  of  the  defendant's 
defence. 

In  bills  of  interpleader  it  is  necessary  to  decide  the  right, 
f  *213  1  "^^^"80  ^®"^^o®y  is  b^^^ught  into  court  So,*where 
^  -I    trustee  disclaims,  or  desires  to  be  discharged,  and 

it  is  a  contest  between  volunteers  for  trust-money,  or  trust-estate, 
there  the  court  frequently  determines  the  right  of  the  defendant 
to  see  whom  the  estate  is  to  be  conveyed,  where  the  plaintiff  is 
not  entitled.  But,  even  in  that  case,  they  sometimes  will  not  do 
it,  but  order  a  conveyance  to  a  Six  Clerk,  not  to  prejudice  the 
cause. 

If  plaintiff  has  no  right,  defendant  may  hold  till  a  better  right 
appears  :  the  possibility  of  that  happening,  shews  the  impropriety 
of  entering  into  consideration  of  the  right  of  the  trustee.    I  am 

(a)  Vide  Williami  v.  Lord  LoMdale,  3  Vaa.  572,  thd  note  tx  the  end  of  thie 
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dearly  of  opinion  that  the  invidiousness  imputed  to  his  defence, 
ouffht  not  to  give  the  plaintiff  a  better  right 

Many  other  cases  might  be  taken  notice  of.  As  the  mortmain 
acts ;  where  a  use  was  given  to  a  corporation  aggregate,  the 
statute  15  R.  2.  gave  the  lord  a  right  to  enter.  80  where  given 
to  a  body  corporate  it  is  void,  but  it  does  not  say  for  whose  be- 
nefit it  is  voidk  The  lord  could  not  claim  it,  nor  the  party  against 
his  own  act.  So  purchases  by  papists.  So  a  lease  by  one  joint- 
tenant  to  A  reserving  rent,  lessor  dies,  the  surviving  joint-tenant 
cannot  have  the  rent,  it  enures  to  the  benefit  of  the  lessee.  So 
the  case  of  tenants  before  tbe  kite  act,  11  Geo.  2.  c.  19.  Vide 
Jenner  v.  Morgan,  1  P.  W.  802,  where  rent  could  not  be  recov- 
ered, &C.  So  Cowper  ▼.  Cowpar,  2  P.  Wms.  652.  In  all  these 
cases  it  i«  to  the  hist  degree'  invidious,  yet  equity  never  interposed . 
in  any  of  them,-  though  they  lay  under  the  highest  temptation  to 
do  it,  before  the  kte  act,  for  the  man  held  the  land,  and,  but  for 
an  accident,  must  have  paid  the  rent.  There  cannot  be-  a  stronger 
instance  than  Cowper  v.  Cowper,  before  Sir  Joseph  Jekyll.  That 
was  a-  demand  set  up  by  Mr.  S.  Cowper  in  a  court  of  equity,  and 
as  unfavourable  a  one  acs  could  come  before  a  court  Sir  Joseph 
Jek3ril  saVs,  «*  I  own  I  cannot  forbear  declaring,  ^  ^^ia  i 
that,  if  *1  were  to  consider  the  matter,  not  sitting    ^  ^ 

in  a  judicial  capacity,  but  taking  in  all  considerations,  honour, 
gratitude,  a  man's  private  conscience,  &c.,  I  must  thiidc  that  this 
claim  ought  never  to  have  been  set  up."  But  did  this  invidi- 
ousness prevent  the  success  of  the  claim  1  So  far  from  it,  that 
this  declaration  of  his  is  only  a  prelude  to  the  determination  he 
made.  I  shall  conclude  with  what  he  concludes  '>lvith  there, 
concerning  the  province  of  a  court  of  etjuity,  and  the  boundaries 
of  it9  jurisdiction.-  **  Upon  the  whole  matter,  my  opinion  is,  this 
title  should  not  have  been  set  up.  But  now  it  is  so,  it  appears  a 
plain  and  a'  subsisting  one ;  the  law  is  clear,  and  courts  ot  equity 
ought  to  follow  it  in  their  judgments  concerning'titles  to  equitable 
estates ;  otherwise  gteal  uncertainty  and  confusion  would  ensue. 
And  though  proceedings  in  equity,  are  said  to  be  secundum  discre- 
tionem  boni  inn,  yet,  when  it  is  asked,  vir  bonus  est  quis?  the 
answer  is,-  qui  cansulta  patrtm^  qui  leges^  juraque  servat.  And 
as  it  is  said  in  Rooke's  case,  5  Rep.  99.  b.,  that  discretion  is  a 
science  not  to  act  arbitrarily  according  to  men's  wills  and  private 
afl^ctions :  so  the  discretion  which  is  to  be  executed  here,  is  to  be 
governed  by  the  rules  of  law  and  equity,  which  are  not  to  oppose, 
but  each  in  its  turn  to  be  subservient  to  the  other.  This  discretion 
in  some  cases  follows  the  law  implicitly ;  in  others  assists  it,  and 
advances  the  remedy;  in  others,  again,  it  relieves  against  the 
abuse,  or  allays  the  rigour  of  it ;.  but  in  no  case  does  it  contradict 
or  overturn  the  grounds  B)id  principles  thereof,  as  has  been 
sometimes  ignorantly  imputed  to  this  court.  That  is  a  discre- 
tionary power,  which  neither  this,  nor  any  other  court,  not  even 

Vol.  I.  20 
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the  highest,  acting  in  a  judicial  capacity,  is  by  the  constitution 
entrusted  with."  This  description  is  full  and  judicious,  and  what 
ought  to  be  imprinted  on  the  mind  of  every  judge. 

These  are  mv  sentiments,  my  lord,  and,  as  such,  they  are  sub- 
mitted to  your  lordship's  judgment 

r  *215  1  *Lo*i>  MAHsriBLD,  C.  J. — On  the  ground  of  the 
^  ^    case  on  the  certificate,  the  whole  turns  on  the  effect 

and  operation  of  the  deed  of  1718  in  a  court  of  equity. 

The  first  question  that  arose  was  between  the  heir  and  the 
trustee  only.  Sir  F.  Page  entered  1788,  and  July,  1739,  Bui^ess, 
as  heir  of  fHizabeth  Hanling,  brou^t  his  original  bill  against  the 
trustee.  On  the  14th  of  July,  1741,  tUe  cause  came  on  to  be 
heard.  On  the  pleadings  being  opened,  and  the  nature  of  the 
question  appearing,  Lord  Chancellor  himself  objected  to  the 
Attorney-General's  not  being  a  party  in  respect  of  the  king's 
right  by  escheat  Both  parties  were  extremely  desirous  that 
there  should  be  no  question  upon  the  escheat,  and  the  Attorney- 
General  did  not  insist  upon  it ;  but  the  Chancellor  asking  him  if 
he  waived  any  right  the  crown  might  have,  and  would  consent 
it  might  be  so  entered,  the  cause  stood  over.  The  Attorney- 
General  was  then  made  a  party,  and  the  information  was  filed  on 
behalf  of  the  crown  (a). 

There  are  three  competitors  before  the  court.  Two  claiming 
as  plaintiflfs,  and  praying  relief;  the  third  a  defendant,  objecting 
to  any  relief.  The  heir  on  the  part  of  the  mother  claims  by  an 
alteration  having  been  made  in  the  deed  of  1718,  in  this  court  as 
well  as  at  law.  And,  had  the  trustee  conveyed  to  Mrs.  Harding 
after  the  husband's  death  (the  only  purposes  for  which  the  trust 
was  created  being  then  ended),  the  heir,  on  the  part  of  the  mo- 
ther, had  undoubtedly  been  entitled. 

r  *216  1  ^^^  ^^^^  claims,  as  the  deed  of  1718  is  a  con- 
L  J    veyance  *only  of  legal  form,  and  has  in  this  court 

made  no  alteration  in  the  beneficial  estate;  but  has  left  it  to  go  in 
this  court  as  it  would  have  gone  before  at  law,  as  if  the  deed  of 
1718  had  never  been  made. 

The  trustee  objects  to  the  heir's  claim,  because  he  says  the 
deed  of  1718  has  made  no  alteration  as  to  the  beneficial  estate  of 
which  Mrs.  Harding  died  seised  ex  parte  patemA^  and  opposes 
the  king's  right  because  it  has  chang^  the  right  of  escheat,  both 
at  law  and  in  eqoity ;  Imd  upon  a  general  objection  that  the  fdain- 
tifis  must  recover  upon  their  own  strength  to  entitle  them  to 
relief:  for  it  is  not  enough  for  the  plaintiflfs  to  shew  that  the 
defendant  has  no  right,  but  that  they  have  a  better,  upon  equitable 

(a)  Lord  Loughborough  ohierrM,  in  Barclay. v.  RuMell*  3  Vcs.  436,  Uiat  a  ooart 
of  law  cannot  give  judgment,  nor  can  a  court  of  equity  decree  against  the  tiUa  of 
the  crown  appearing  upon  the  record,  even  though  it  ii  not  iuisted  upon  at  the 
hearing. 
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grounds ;  and,  in  the  case  of  a  trust,  must  shew  a  better  right 
within  the  terms  of  the  creation  of  the  trusts. 

It  seems  agreed  in  this,  that  the  heir  ex  parte  maiemd  cannot 
inherit  the  trust  because  the  trust  ensues  the  nature  of  the  land ; 
which,  before  the  deed  of  1718,  could  not  have  descended  in  the 
maternal  line :  and  I  am  at  present  of  that  opinion.  The  doubtful 
question  is,  whether  the  king  is  entitled  to  this  trust  ?  And  that 
will  depend  upon  arguments  drawn  from  the  nature  and  effect  of 
a  conveyance  in  trust,  and  from  the  nature  of  the  right  of  escheat. 

I  will  follow  the  method  which  was  used  at  the  oar  under  the 
four  following  heads.  FirsU  the  nature  of  trusts  of  land,  and  the 
rules  which  govern  them.  Secondly^  the  nature  of  that  right,  by 
which  the  king  claims  in  the  present  case.  Thirdly^  whether,  if 
the  trustee  had  died  sans  heir,  the  king  must  not,  in  that  case, 
have  taken  the  land  in  a  court  of  equity,  subject  to  the  trust. 
Fourthly^  I  shall  apply  the  result  of  this  inquiry  as  between  the 
king  and  the  trustee,  to  the  particular  point  immediately  in 
judgment 

*First,  As  to  the  nature  of  trusts  of  land,  and  the  ^  ^qi  7  1 
rules  by  which  they  are  governed.    By  an  inquiry    ^  ^ 

into  the  nature  of  a  use  or  trust  of  land,  no  more  is  or  can  be 
meant,  than,  as  to  uses,  to  find  out  historically,  on  what  principles 
courts  of  equity,  before  27  H.  8.,  received  jurisdiction,  in  modi- 
fying or  giving  relief  in  rights  or  interests  in  lands,  which  could 
not  be  come  at  but  by  suing  a  subpccna ;  as  to  trusts,  what  the 
court  does  in  modifying,  directing,  and  giving  relief  in  the  said 
rights  and  interests  in  cases  where  there  is  no  remedy,  but  by  bill 
in  a  court  of  equity. 

Whoever  shews  that  the  relief  given  now  is  more  extensive, 
that  it  is  considered  by  different  or  opposite  rules,  that  the  right 
is  considered  in  different  or  opposite  lights,  will  shew  the  difler- 
ence  and  cmitrast  between  uses  and  trusts. 

The  opposition  is  not  from  any  material  difference  in  the 
essence  of  the  things  themselves.  An  use  and  a  trust  may  essen- 
tially be  looked  upon  as  two  names  for  the  same  thing ;  but  the 
opposition  consists  in  the  difference  of  the  practice  of  the  court  of 
Chancery.  If  uses  before  the  statute  of  H.  6.  were  considered 
as  a  pernancy  of  the  profits,  as  a  personal  confidence,  as  a  c/tme 
in  action^  and  now  trusts,  are  considered  as  real  estates,  as  the 
real  ownership  of  the  land ;  so  far  they  may  be  said  to  differ 
from  the  old  uses ;  though  the  change  may  be  not  so  much  in 
the  nature  of  the  thing,  as  in  the  system  of  law  made  use  of 
upon  it 

Having  defined  the  terms,  I  will  first  shew,  negatively,  what 
is  not  the  law  atnd  nature  of  trusts.  I  apprehend  the  old  law  of 
uses  does  not  conclude  trusts  now;  where  the  practice  is  founded 
on  the  same  reason  and  grounds,  the  practice  is  now  followed. 
Its  positive  authority  does  not  bind  where  its  reason  is  defective; 
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r    «2is     ?    "'^^^  eapacially  ^thut  part  of  the  old  law  of  uses 
^  ^    which  did  not  allow  any  relief  to  be  givea  for  or 

against  estfit^s  i^  the  past  does  not  now  bind  by  its  authority  in 
the  case  of  trusts. 

Ti^e  law  Pf  uses  before  the  statute  is  the  doctrine  that  gave 
rise  to  trusts  after  the  statute,  the  struggle  afterwards ;  all  that 
is  present  to  our  view  is  a  series  of  things  that  give  us,  perhaps, 
ft  history  of  facts,  and  why  they  were ;  but  gives  us  no  plan 
consistently  deduced  froni  any  system  of  natural  justice  or  public 
policy. 

Trusts,  from  the  naturae  of  the  rthing,  may  Jbe  left  to  the  honour 
and  faith  of  the  trustee.  In  that  case  they  are  not  the  objects  of 
law,  otherwise  than  as  they  may  be  fraudulent  and  void  in  respect 
of  thipd  persons ;  or  a  court  of  justice  may  take  cognizance,  and 
compel  the  execution  of  them.  In  that  case  trusts  retain  only  the 
name  of  trusts :  in  substantial  ownership  the  disposition  in  trust 
becomes  the  mere  form  of  a  leg^l  .conveyance.. 

Trusts  in  England,  under  the  name  of  uses,  began,  as  thev  did 
in  Rome,  under  no  other  security  than  the  trustee's  faith.  They 
were  founded  in  fraud  to  avoid  the  statute  of  mortmain.  Lord 
Bacon  thinks  them  little  known  before 'Richard  the  Second^s  time. 

Though  the  first  hint  of  uses  was  probablv  to  avoid  the  mort- 
main act,  yet  they  were  innocentlv  applied  soon  after  to  other 
purposes.  A  benefit  to  issue  out  of  lands  could  only  be  made  by 
the  interposition  of  uses  c  wills  of  land  could  only  he  made  that 
way. 

Natural  justice  said,  he  who  breaks  his  trust  does  wrong ;  so 
cestui  que  use  was  driven  into  Chancery  by  breach  of  faith. 
There  were  not  six  cases  of  uses  before  Edward  the  Fourth's 
time.  The  court  first  interposed  on  very  narrow  grounds :  so 
far  as  a  personal  coi;ifidence  was  placed  in  the  trustee,  they  de- 
creed him  to  perform  the  trust;  but  the  heir  of  trustee  or  grantee 
r  *219  1  ^^^  ^^^  liable.  •Keilw.  49.  Subpana  lay  only 
^  J    against  trustee  himself  till  Hen.  6.,  and  then  For- 

tescue  changed  it.  22  Ed.  4.  foL  6.  pi.  16.  This  was  against 
the  heir,  but  upon  a  reason  which  equaHy  holds  with  respect  to 
the  grantee.  The  Chancellor  afterwards  extended  his  remedy, 
unless  the  alienee  purchased  for  valuable  consideration  without 
notice. 

While  heir  or  alienee  were  not  liable,  the  plan,  though  narrow, 
was  consistent,  and  was  adhered  to  through  all  its  consequences; 
but  when  these  two  exceptions  were  made,  it  was  absurd  not  to 

B've  remedy  in  all  other  cases  within  the  same  reason.  Till 
enry  the  Eighth's  time  the  widow  of  trustee  held  her  dower,  the 
husband  his  curtesy,  the  lord  his  escheat,  and  the  king  his  for- 
feiture, free  from  the  trust ;  yet  their  title  was  not  in  reason  better 
than  the  heir's. 


OASES  IN  CHANCERY.  157 

[BurgeM  ▼,  Whmto.    Tike  Attomey-GeiMral  v.  WhaaU.) 

In  the  time  of  Richard  III.,  the  king,  though  trusted  as  a  private 
man,  and  coming  in  the  place  of  trustee  who  was  a  villain,  alien, 
or  traitor,  might  keep  the  estate,  or  give  it  away,  free  from  the 
use.  Corporations,  though  expressly  trusted,  might  keep  the 
estate  themselves.  Thus  stood  the  jurisdiction  of  Cnancery  with 
respect  to  those  against  whom  it  was  to  give  relief 

The  jurisdiction  was  as  narrow  in  respect  of  the  persons  to 
whom  relief  was  to  be  given.  The  widow,  the  husband,  the 
creditor  by  real  lien,  the  lord,  the  king,  could  not  sue  as  stand- 
ing in  the  place  of  cestui  que  use^  or  oeing  owner  of  the  estate. 
Where  the  confidence  was  to  an  intent  that  could  not  be  exe- 
cuted, it  never  was  settled  what  should  :be  done  with  the  estate. 
5  Ed.  4.  fo.  7.  pi.  18.  Because  the  lord  could  not  have  it,  as  he 
claimed  in  the  past^  query^  who  shall  have  it  ?  Brb.  says  the  heir 
shall  not  have  it,  because  of  the  corruption  of  blood,  and  ideo 
videtur^  &c.  Bacon  says  it  should  go  to  *the  will,  ^  ^^gon  1 
or  in  pios  usus.    If  a  man  appointed  an  use  by  his    !>  ^ 

will  to  one  for  life,  remainder  in  fee  to  another,  and  the  cestui 
que  use  for  life  refused,  because  there  was  no  confidence  for  the 
heir,  nor  for  him  in  reversion ;  the  appointee  or  feoffee  should 
hold  the  estate  for  life,  some  way  or  other,  for  the  benefit  of  die 
feoffee,  and  not  of  the  feoffor.    37  H.  6.  cited  there. 

Great  inconveniences  arose  from  so  narrow  and  contracted  a 
system :  that  the  cestui  que  use  should  enjoy  and  dispose,  and  yet 
not  be  owner  to  all  purposes ;  and  that  the  feoffee,  who  really 
had  nothing,  should  be  deemed  owner  so  as  to  convey  estates  out 
of  his  seisdn  by  legal  conveyance  not  subject  to  the  trust.  Bacon's 
Use  of  the  Law  sums  it  up  very  emphatically  in  these  words : 
*'  By  this  course  of  putting  lands  into  use  there  were  many  incon- 
veniences ;  as  this  use,  which  grew  first  from  a  reasonable  cause, 
namely,  to  give  men  power  and  liberty  to  dispose  of  their  own, 
was  turned  to  deceive  many  of  their  just  and  reasonable  rights : 
as,  namely,  a  man  that  had  cause  to  sue  for  his  land,  knew  not 
against  whom  to  bring  his  action,  nor  who  was  owner  of  it. 
The  wife  was  defrauded  of  her  thirds,  the  husband  of  being  tenant 
by  curtesy,  the  lord  of  his  lordship,  relief,  heriot,  and  escheat ; 
the  creditor  of  his  extent  for  debt ;  the  poor  tenant  of  his  lease : 
for  these  rights  and  duties  were  given  by  law  from  him  that  was 
owner  of  the  land,  and  none  other,  which  was  now  the  feoffee  of 
the  trust  (a).'* 

Many  acts  were  made  to  cure  these  mischiefs  in  part ;  and  all 
looking  on  cestui  que  use  as  the  true  ovtmer  in  *  the  r  ^qoi  -1 
cases  provided  for,  in  respect  to  demanders,  credit-    >-  -I 

ors,  lords,  and  cestui  que  uses,  alienees  of  all  kinds.    On  the  same 
plan  at  last  the  27  H.  8.  was  made,  that  the  use  should  be  the 

(a)  Page  153.  In  the  report  in  Blackstone  the  paMege  is  quoted  very  incorrectly, 
tppuently  from  memoiy.  It  is  the  same  paaaage  which  the  learned  commentator 
citea,  S  Conun.  831. 
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universal  legal  ownership.  Lord  Bacon  says  it  is  plain  the  statute 
meant  to  remedy  the  matter,  because  use,  trust,  confidence,  are 
used  as  descriptions  of  the  beneficial  interest  throughout  the  act. 
33  H.  8.  ascertains  the  forfeiture  for  treason,  not  with  a  view 
to  trusts  unexecuted,  for  27  H.  7.  has  the  word  trust  as  synoni'^ 
mous  to  use^  this  statute  only  mentions  use.  Lord  Hale  says,  on 
a  case  just  after  the  statute,  that  the  use^  &c.  By  33  H.  8.  cestui 
que  use  forfeited  for  his  own  treason,  and  not  for  the  treason  of 
his  trustee.  In  Bro.  340.  held  on  a  sale,  a  use  could  not  be  de- 
clared to  the  vendor ;  but  from  the  nature  of  the  transaction,  and 
the  price  paid,  the  use  must  be  to  the  vendee.  And  in  Dyer,  155, 
on  a  bargain  and  sale  enrolled,  no  estate  could  be  declared  out  of 
the  use  of  the  bargainee. 

From  hence  it  grew  to  be  a  maxim,  that  a  use  could  not  be  on 
a  use.  When  this  was  established  there  was  no  idea  that  a 
second  use  could  have  any  existence  or  efiect ;  but  if  it  was  a 
use,  trust,  or  confidence,  it  was  executed ;  if  it  could  not  be  exe- 
cuted, it  was  nothing. 

Terms  for  years  were  not  within  the  statute  27  H.  8,  Trusts 
might  be  declared  of  them  to  be  executed  in  Chancery.  Bv  the 
advice  of  the  judges  in  Dyer,  369,  such  trusts  were  held  not 
assignable,  were  as  a  right  of  action,  and  nothing  at  law,  but 
were  merely  to  be  executed  in  Chancery*  This  notion  arose 
from  the  practice  of  limited  terms  in  trust,  and  it  is  stranee,  after 
a  trust  was  considered  in  Chancery  as  an  interest,  the  judges  did 
not  say  it  should  be  executed  as  a  use,  a  confidence  witmn  the 
statute, or  distinguished  between  trust  executed  and  executory; 
r  '^222  1  ^"^  because  the  whole  trust  could  not  be  ^limited 
*•  ^    different  ways,  the  real  use  should  not  be  raised  out 

of  the  nominal  one. 

After  this  was  forced  into  Chanceiy,  trusts  long  fluctuated  in 
great  uncertainty,  4  Inst.  85.  In  43  Eliz.  a  trust  was  decreed  in 
Chancery  to  be  a  mere  right  of  action,  and  therefore  not  assign- 
able. In  James  the  First's  time  (Abington's  case),  vide  Lord 
Hale's  observations  on  Abington*s  case,  1  r.  C.  240,  all  the  judges 
held,  the  trust  of  a  freehold  estate  was  not  forfeitable  for  treason; 
they  must  therefore  consider  it  as  a  mere  chose  in  action.  2  Roll. 
Abr.  C.  pi.  1.  f.  780.  Trustee  of  a  term  for  years  is  attainted  of 
treason :  the  term  is  forfeit  to  the  king  ffee  of  the  trust,  because 
the  king  comes  in  the  post^  and  cannot  be  seised  of  an  use. 

11  Jac.  1.  Cro.  Jac.  513.  Hob.  214,  trust  of  a  term  held  for- 
feited ;  trust  of  a  freehold  not ;  and  they  argued  that  the  king 
should  not  have  the  trust  too,  as  it  was  forfeitable  by  the  trustee. 
The  argument  which  gives  the  forfeiture  in  treason,  holds  not  in 
the  case  of  a  trust.  If  it  were  the  same  as  a  use,  the  statute 
would  not  have  extended  to  it 

After  the  restoration,  Hale,  on  the  subject  of  trusts,  followed  to 
a  degree  the  errors  of  the  time,  and  applied  to  trusts  what  bad 
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made  uses  intolerable.  1  Ch.  Ca.  12.  circ.  14  Car.  2,  he  held» 
the  trust  of  a  fee  descended  to  the  heir  should  not  be  liable  in 
Chancery  to  specialty  debts  of  the  ancestor,  so  that  it  descended 
free  from  debts.  In  15  Car.  2.  Colt  v.  Colt,  1  Ch.  Rep.  264,  it 
was  held,  the  widow  should  not  have  dower  of  a  trust  in  this 
court  12  Car.  2.  Preem.  139,  Ch.  Ca.  128,  Pratt  v.  Cole,  held, 
that  the  trust  of  a  fee  descended  should  not  be  liable  to  judgment 
creditors.    So  the  heir  took  it  free  from  all  incumbrances. 

♦This  to  22  Car.  2.  may  shew  how  they  reasoned  ^  ^^go  i 
in  Westminster  Hall  upon  Trusts,  Pitt  v.  Pelham,  ••  "^"^^  J 
1  Ch.  Ca.  177;  1  Ch.  Rep.  283.  The  testator  appointed  his  land 
to  be  sold,  and  the  purchase-money  to  be  divided  among  four 
persons,  one  of  whom  was  his  heir-at-law ;  but  he  did  not  devise 
his  lands  to  any  body;  he  did  not  give  any  body  power  to  sell ; 
he  placed  no  express  confidence  in  the  heir  to  sell.  The  Master 
of  me  Rolls  made  a  case  to  be  heard  before  Lord  Keeper.  Dili- 
gent search  was  made  for  precedents ;  then  a  trial  was  ordered 
in  C.  B.  to  see  whether  the  executrix  of  the  testator,  or  her  exe- 
cutor, she  beins  dead,  had  a  legal  power  to  sell  by  implication. 
Upon  a  special  verdict  being  found,  the  judges  negatived  any 
such  power.  The  case  came  back  into  equity,  and,  after  all,  the 
Lord  Keeper  held  the  heir  not  liable  as  a  trustee  to  perform  the 
devise,  or  make  any  conveyance  to  a  purchaser,  and  so  dismissed 
the  bill. 

In  my  dpinion,  trusts  were  not  on  a  true  foundation  till  Lord 
Nottingham  held  the  ^eat  seal.  By  steadily  pursuing,  from  plain 
principles,  trusts  in  all  their  consequences,  and  by  some  assistance 
from  the  legislature,  a  noble,  rational,  and  uniform  system  of  law 
has  been  since  raised.  Trusts  are  made  to  answer  the  exigencies 
of  families,-  and  all  purposes,  without  producing  one  inconve- 
nience, fraud,  or  private  mischief,  which  the  statute  of  H.  8,  meant 
to  avoid. 

The  forum  where  they  are  adjudged,  is  the  only  difference 
between  trusts  and  legal  estates.  Trusts  are  here  considered  as 
between  cestui  que  trust  and  trustee  (and  all  claiming  by,  through, 
or  under  them,  or  in  consequence  of  their  estates),  as  the  owner- 
ship or  legal  estate,  except  when  it  can  be  pleaded  in  bar  of  the 
exercise  of  this  right  of  jurisdiction.  Whatever  would  be  the 
rule  of  law,  if  it  was  a  legal  estate,  is  applied  in  equity  to  a  trust 
estate.  The  statute  of  frauds  speaks  of  devises  ^  ^^^  - 
*only  of  lands  and  tenements ;  yet  the  trust  being    L  J 

considered  in  this  court  as  the  land  and  tenement,  can  only  be 
devised,  as  lands  and  tenements  may,  pursuant  to  that  statute. 
How  different  is  it  from  an  use  !  That  is  neither  land  nor  tene- 
ment. This  act  gives  sanction  to  trusts  divided  from  the  estate, 
and  guards  them  from  the  danger  or  parol  proof. 

It  would  be  endless  and  unnecessary  to  enumerate  the  various 
consequences  through  which  the  principle  has  been  pursued,  that 
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a  trust  in  Chancery  is  the  estate  jslI  law»  since  22  Car.  2,  among 
others,  it  has  been  declared,  that  the  husband  should  be  tenant 
per  curtesy  of  *a  trust ;  the  case  of  dower  is  the  only  exception, 
and  not  on  law  or  reason,  but  because  wrong  determinations  had 
misled  in  too  many  instances  to  be  now  set  right  Radnor  v. 
Vendebendy  was  determined  on  that  principle  only  in  the  House 
of  Lords.  In  Banks  v.  Sutton  the  argument  of  Sir  Joseph  Jekyll 
proves  there  ought  to  have  been  dower  of  a  trust,  and  he  stretches 
there  to  make  a  distinction.  In  Attorney-General  v.  Scott  that 
was  not  followed,  because  it  would  shake  so  many  settlements. 
In  Casbom  v.  Scarfe,  1  Atk.  603,  Lord  Hardwicke  says,  *"  How 
it  came  to  be  so  settled  at  first  is  a  different  consideration,  and 
difficult  to  find  out  a  sound  reason  for :  but  now  we  must  adhere 
to  it  as  established."  The  dissatisfaction  has  not  been  from 
allowing  the  tenancy  per  curtesy,  but  from  denying  the  tenancy  in 
dower  of  a  trust  And  if  an  alteration  was  to  be  introduced,  the 
best  way  to  set  it  right  would  be  to  allow  the  wife  dower  of  the 
trust  estate^  anUy  p.  198. 

Twenty  years  ago  I  imbibed  this  principle,  that  the  trust  is  the 
estate  at  law  in  tnis  court,  and  governed  by  the  same  rules  in 
ffeneral,  as  all  real  property  is,  by  imitation.  Every  thing  I  have 
beard,  read,  or  thought  of  since,  has  confirmed  that  principle  in 
my  mind. 

r  •225  1  ^^  Banks  v.  Sutton,  Sir  Joseph  Jekyll  boggled 
^  •'at  ^imitating  the  legal  right  (which  depends  upon 

an  actual  seisin  during  tl^  coverture),  and  of  applying  it  to  an 
equity  of  redemption.  In  the  eye  of  this  court  Lord  Hardwicke 
thought  the  equity  of  redemption  is  the  fee  simple  of  the  land  (a). 
'It  will  descend,  may  be  granted,  devised,  entailed,  and  that  equi- 
table entail  be  barred  by  a  common  recovery,  Casbome  v. 
Scarfe,  1  Atk.  603.  This  proves  it  is  considefred  as  such  an  estate, 
whereof,  in  consideration  of  this  court,  there  may  be  a  seisin ; 
for,  without  such  a  seisin,  a  devise  could  not  be  good  of  a  trust 
He  who  has  the  equity  of  redemption  is  considered  as  the  owner  of 
the  land.  He  says  it  is  a  settled  right  in  equity  which  a  man  cannot 
come  at  but  by  subpama  (c) ;  that  the  husband  and  wife,  being  in 
perception  of  the  rents  and  profits  during  the  coverture,  were  seised 
of  a  freehold  by  imitation  of  the  law.  The  allowing  tenancy  per 
curtesy  of  a  trust  is  founded  on  the  maxim,  that  equity  follows  the 
law,  which  is  a  safe  as  well  as  a  fixed  principfe;  for  it  makes 

(a)  The  wmdi  of  Lovd  Haidwiein,  which  we  hen  irfwieJ  lo»are  in  Geibome  ▼. 
Sceife,  I  Atk.  605.  They  ere,  **  An  equity  of  redemptum  hM  elwmyt  heca  oonei- 
dved  ee  en  estate  m  t4f  lend,"  Ajc, 

(c)  The  obeenretMne  of  Uie  Meeter  of  the  Rolb  in  Lord  Cholmondeley  ▼.  Loid 
Clmton,  ere  nol  quite  ooneonent  to  the  eboire.  <*  Aldumgh  the  eqniteble  ownenhlp 
be  in  the  moitgegor,  yet  his  ownenhip  is  of  e  more  pnceiiooe  netnre  then  thel  of 
eny  other  ce«fia  qnt  inui  in  genenl,  e  tnutoe  is  not  eUowed  to  deprive  the  cetfin 
^me  tnut  of  the  poeseseion,  hot  e  mortgagee  mey  esrame  the  possession  whenever 
he  pleesM,  end  therefore  the  moitgegor  is  celled  tenant  et  will  to  the  mortgagee; 
end,  in  point  of  possesrioo,  he  is  so  oTen  in  equity,  for  a  court  of  equity  never  inter- 
fows  to  pwrent  the  moitgegee  from  nswiming  the  pnsefwrinn.'*  MS. 
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*the  substantial  rules  of  property  certain  and  uni-  ^  ^^qqa  i 
form,  be  the  mode  of  following  it  what  it  will.  ^  J 

So  that,  I  take  it,  by  the  great  authority  of  this  determination, 
on  clear  law  and  reason,  cestui  que  trust  is  actually  and  abso- 
lutely seised  of  the  freehold  in  consideration  of  this  court  (a) ; 
and,  therefore,  that  the  legal  consequencets  of  an  actual  seisin  of 
a  freehold,  shall^  in-  this  court,  follow  for  the  benefit  of  one  in  the 
post 

To  conclude  this  head.  An  use  or  trust  heretofore  was  (while 
it  was  an  use)  understood  to  be  merely  as  an  agreement,  by 
which  the  trustee,  and  all  claiming  from  him  in  privity,  were 
personally  liable  to  the  cestui  que  trusty  and  all  claiming  under 
nim  in  like  privity.  Nobody  in  the  post  was  entitled  under  or 
bound  by  the  agreement.  But  now  the  trust  in  this  court  is  the 
same  as  the  land,  and  the'  trustee  is  considered  merely  as  an 
instrument  of  conveyance;  therefore  is  in  no  evetit  to  take  a 
benefit ;  and  the  trust  must  be  co-extensive  with  the  legal  estate 
of  the  land,  and  where  it  is  not  declared,  it  results  by  necessary 
implication ;  because  the  trustee  is  excluded,  excejpt  where  the 
trust  is  barred  in  the  *cai8e  of  a  purchaser  for  valua-  ^  ^^o^r  i 
ble  consideration  without  notice.  *•  J 

The  trustee  can  transmit  no  benefit  f  his  duty  is  to  hold  for  the 
benefit  of  all  who  would  have  been  entitled,  if  the  limitation  had 
not  been  by  way  of  trust,  There  is  no  distinction  how  between 
those  in  the  per  and  postf  except  in*  that  case  of  dower  which  is 
founded,  not  upon  reason,  but  practice. 

As  the  trust  is  the  land  in  this  court,  so  the  declaration  of  trust 
is  the  disposition  of  the  land.  Therefore  an  essential  omission  in 
the  legal  disposition  shati  not  destroy  the  trust.  As  where  trustee 
dies  Mfore  testator;  or  is  incapable,  upon  the  old  notion  of  an 
agreement,  a  subpasua  could  not  lie  against  the  heir,  where  the 
legal  limitation  was' roid. 

The  grounds  why  the  lord  by  escheat  neither  took,  nor  was 
subject  to  an  use,  do  not  now  subsist :  the  principles  upon  which 
the  question  must  now  be  argued  have  no  relation  to  it,  whichever 
way  it  ought  to  be  determined.  Or,  rather,  none  of  those  prin- 
ciples were  made,  or  could  ever  be  considered  in  the  law  of  uses, 
for  this  court  never  interposed  in  cases  where  the  claim  was  in 
the  post;  and  there,  in  Edward  the  Fourth's  time,  it  is  taken  for 

(a)  Lord  Tlmrlow  in  Simpnell  ▼.  Vemon,  3  Bnu  O.  C.  369,  obaenrei,  that, "  in 
many  acts  of  parliament,  an  equitable  is  eonaidered  the  same  aa  a  legal  estate;  the 
words  aeiaed  in  law  or  in  equity,  in  the  Qualification  Act,  shew  that  the  word  teUed 
i»  appficable  to  both ;"  and  again,  **  the  only  question  is  whether  the  word  •etnn 
will  extend  to  being  seised  of  an  estate  in  equtff,  which,  unless  I  am  mistaken,  in 
point  of  law  it  will."  So  also  in  the  judgment  of  the  Master  of  the  Rolls  in  Lord 
Cholmondeley  ▼.  Lord  Clinton,  his  Honour  considered  it  clear  that  there  might  be 
what  was  deemed  a  seisin  of  an  equitable  estate,  though  his  opinion  upon  the  third 
point  in  that  case  was  founded  upon  the  impossibility  of  the  equitable  ownership 
b«ng  the  subject  of  disMeitin. 

Vol.  I.  21 
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granted  that  the  lord  shall  not  have  it  It  is  a  fixed  principle  that 
he  shall  not,  because  he  is  in  the  posU 

2.  This  brings  me  to  consider  the  nature  of  this  right  by  escheat. 
It  has  been  truly  said  in  the  beginning  of  feodal  tenure,  this 

right  was  a  strict  reversion.  The  grant  determined  by  failure  of 
heirs,  the  land  returned  as  it  did  upon  the  expiration  of  any  less 
temporary  interest.  It  was  no  fruit,  but  the  extinction  of  tenure 
(as  Mr.  Justice  Wright  says),  it  was  the  fee  returned. 

This  holds  equally,  whether  the  investiture  was  to  general  or 
r  ^nofi  1  special  heirs ;  for,  originally,  by  the  feudal  law,  *the 
*-  ^    tenant  could  not  alien  in  any  case  without  the  lord's 

concurrence.  The  reversion  took  effect  in  possession  for  want 
of  an  heir,  unless  the  lord  had  done  or  permitted  what,  in  point 
of  law,  amounted  to  a  consent  to  a  new  investiture  or  change  of 
his  vassal.  This  is  the  meaning  of  the  distinction  taken  in  the 
books,  which  mention  that  nothing  escheats  where  the  tenant  is 
in  by  title.  Any  man  in  possession,  by  being  tenant  to  the  lord, 
could  not  strip  him  of  the  reversion*  Hence  it  followed  that  the 
land  returned  in  the  state  in  which  it  was  granted  free  from 
incumbrances. 

As  soon  as  a  liberty  of  alienation  was  allowed  without  the 
lord's  consent,  this  right  changed  its  name.  It  became  a  sort  of 
cadi|cary  succession.  Thence  the  lord  was  called  ianquam  fuareSj 
Craig.  1.  2.  c.  2.  s.  12 — 15.  Liord  takes  as  ultimus  hares^  &c. 
The  resemblance  of  the  lord's  right  by  escheat  to  the  heirs  by 
descent  does  not  hold  throughout ;  and  therefore  the  lord  by 
escheat  is,  in  Co.  Litt.  215,  b.,  with  accuracy  considered  as  assign 
in  law.  He  took  no  possibility,  or  condition,  or  right  of  action 
which  could  not  be  granted..  He  could  not  elect  to  avoid  voida- 
ble acts,  as  feoffment  of  an  infant  with  livery.  But  every  right 
Preserved  to  the  heirs  which  could  be  granted  goes  to  the  lord 
y  escheat.  As  if  tenant  makes  lease  for  life,  reserving  rent  to 
him  and  his  heirs,  the  reat  will  go  to  the  lord  as  well  as  the  inhe- 
ritance. 

Thruxton  v.  Attorney-General,  1  Vern.  340.  The  benefit  of  a 
trust  term  in  an  estate  was  decreed  to  the  king  by  escheat ;  for, 
/  sa^s  the  court,  the  term  goes  with  the  inheritance  by  express  limit- 
ation of  the  parties.  Tne  inheritance  is  escheated  in  the  same 
manner  as  if  it  had  descended  or  been  granted.  , 

Where  the  former  owner  has  made  no  disposition,  or  left  no 
r  ^220  1  '^^^^^  ^y  blood,  it  roust  to  somewhere.  It  is  arbi- 
^  J    trary  *before  settled ;  when  settled,  it  is  as  favour- 

able as  any  other  positive  rule.  From  the  original  nature  of  the 
tenure  the  lord  took  it  In  personal  estates,  which  are  allodial 
by  law,  the  kinff  is  last  heir  where  no  kin ;  and  the  king  is  as 
well  entitled  to  that  as  to  any  other  personal  estate.  This  brings 
me  to  the  third  head. 

3.  Whether,  failing  heirs  of  the  trustee,  the  king  must  noti  in 

^,  have  taken  the  estate  in  a  court  of  equity  subject  to  the 
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trust.  This  seems  in  the  present  case  to  be  a  very  material  con- 
sideration. For  if  the  king  is  not  to  be  subject  to  the  trust,  there 
is  no  colour  that  he  should  claim  the  trust  by  escheat,  though 
barely  bein^  in  the  post  seems  no  objection  now.  That  land 
escheated  should  be  subject  to  the  trust  seems  to  me  most  con* 
sistent  with  the  lord's  right,  whether  the  escheat  be  considered 
as  a  reversion,  as  it  once  was,  or  a  caducary  possession  ab  intes' 
taio,  as  it  now  substantially  is. 

Considering  it  as  a  reversion.  The  king  as  a  reversioner  could 
not  claim  it  in  this  case,  but,  under  the  deed  of  1718  ns  the  inves* 
titure  under  which  his  tenant  died  seised.  There  is  no  other  way 
of  shewing  his  trustee  to  have  been  tenant  at  all :  the  possession 
was  with  Mrs.  Harding  to  the  time  of  her  death.  Everv  alienation 
of  a  fee  has  some  investiture.  The  land  descends  to  the  alienee's 
blood,  and  when  that  fails  the  lord  takes.  But  the  lord  cannot 
claim  against  his  own  grant.  He  is  bound  by  the  terms  of  the 
alienation.  If  Mrs.  Harding  had  made  a  will,  now  could  the  king 
claim  against  the  deed  made  by  the  grantee  to  empower  her  to 
make  a  will  ?  The  king  could  set  up  no  right  by  escneat  to  defeat 
the  execution  of  that  power.  There  is  but  one  case  in  which 
a  possibility  of  reverter  could  remain  after  a  fee  granted,  and 
that  is  where  lands  are  granted  to  a  corporation,  if  the  corporation 
is  dissolved,  the  lands  return  to  donor  or  his  heirs. 

The  king  cannot  claim  by  escheat  contrary  to  the  terms  or 
conditions  which  the  tenant  held  under.  Two  p  ^ogn  1 
things :  *first,  that,  that  there  is  equity  against  the    l-  ' 

king;  secondly,  that  the  lord  is  bound  as  much  in  a  court  of  equity 
by  the  equitable  terms  of  his  tenant's  investiture,  as  he  is  in  a  court ' 
of  law  by  the  legal  terms. 

Taking  the  estate  as  a  caducary  possession.  The  lord  can  only 
take  it  ai  intesUUo  absolutely.  &»  far  as  the  tenant  has  not  dis- 
posed of  the  estate  he  can  take,  and  no  farther.  The  tenant's' 
power  of  disposing  is  absolute  without  the  lord's  privitv,  without 
any  determined  form  of  conveyance.  The  trustee  has  by  his 
declaration  of  trust  in  1718,  made  a  valid  conveyance  of  his  trust 
in  equity ;  and  therefore  a  court  of  equity  cannot,  I  apprehend, 
sufller  the  land  to  go  as  undisposed  of  by  Xm  tenant,  because,  in  the 
consideration  of  this  court,  there  is  a  valid  disposition  made  by 
him.  But  even  at  law  the  escheat  would  not  be  free  from  the 
trust  The  statute  of  frauds  makes  a  trust  estate  assets  in  the 
hands  of  the  heir  of  cestui  que  trusty  consequently  for  that  purpose 
the  estate  descends  to  the  heir.  In  18  Car.  2,  bofore  trusts  were 
put  on  the  rational  footing  they  now  are,  the  apprehension  of  the 
judges,  was  that  the  lord  by  escheat  ought  to  be. subject  to  the 
trust.    Lord  Bridgman  thought  so  (a).     In  1702,  Sir  J.  Trevor, 

(ja)  The  editor  has  conmiHed  the  report  of  Lord  C.  J.  Bridgman'e  judgment  in 
Geary  ▼.  Bearcroft,in  hii  Lordahip's  note-book:  Harg.  MSS.from  whence  it  appears 
that  he  did  not  express  the  opmion  attributed  to  him.  8ee  it  referred  to  1  Fonb.  on 
£q.  169. 
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irooD  the  same  princide,  thoucbt  so  in  Eales  v«  England.  Yet 
Sir  J.  Trevor  certainly  knew  there  could  be  no  escheat  of  an  use. 
If  it  were  not  to  be  subject  to  the  trust,  I  think  the  inconvenience 
would  be  very  great,  and  where  we  are  not  tied  down  by  any 
erroneous  opinions,  which  have  prevailed  so  far  in  practice  that 
property  would  be  shaken  by  an  alteration  of  them,  arguments 
of  convenience  and  inconvenience  are  always  to  be  taken  into 
consideration* 

r  •231  1  *^  ^^  great  estates  of  this  kingdom  almost  are 
■•  J    now  limited  in  trust.    The  trustees  are  generally 

men  of  business  concerned  for  the  family,  and  at  a  little  distance 
of  time  probably  their  pedigrees  are  not  to  be  traced.  And  if  the 
surviving  trustees  were  to  die  without  heir,  it  would  be  thought 
very  hard  if  that  were  to  lose  the  estate. 

But  I  rest  upon  this.  It  seems  to  me  a  contradiction 'in  terms 
that  he  who  has  no  claim  but  ab  intesUUOf  where  the  owner  has 
not  disposed  of  his  property,  should  take  contrarv  to,  and  in  pre- 
judice of  his  disposition.  The  heir  of  blood  might  as  well  claim 
the  estate  in  contradiction  to  the  equitable  charge. 

An  escheat  is  as  much  a  title  under  the  former  owner  by  con- 
sequence of  his  former  seisin  as  the  heir's.  Why  else  shall  the 
lord  be  deemed  the  assignee  or  heir  of  the  tenant!  I  think  the 
lord  may  be  as  much  considered  his  heir  by  blood,  and  is  as  much 
liable  to  all  the  dispositions. 

Suppose  a  devise  ineffectual  at  law  but  good  in  equity ;  would 
the  estate  escheat  free  from  the  trust?  Suppose  a  devise  to  a 
trustee  in  trust  to  pay  debts  and  legacies,  and  trustee  dies  with- 
out heir ;  are  all  these  charges  to  be  gone,  and  not  carried  into 
execution,  and  the  estate  to  escheat  free  from  them  ?  To  bind 
the  lord  there  is  no  distinction  between  voluntary  and  meritorious 
limitations.  The  lord  by  escheat  must,  in  consequence  of  the 
tenant's  disposition,  be  a  trustee  for  all  or  none. 

But  objections  have  been  made  to  subjecting  the  escheat  to 
trusts. 

Objection  1.  From  copyholds,  and  the  custom  of  manors. 
There  the  lord  cannot  be  subject  to  trusts,  but  takes  the  estate  on 
the  death  of  the  tenant  without  heir. 

This  objection  proceeds  from  not  distinguishing  between  free- 
hold and  copyhold  manors.  In  all  manors  where  admission  is 
necessary  to  alienation,  the  escheat  is  absolute,  the  lord's  consent 
r  «232  1  ^^^S  ^^11  necessary.  In  *those  copyholds  the  lord 
"■  -»     is  not  bound  by  debts,  alienation,  or  trusts ;  they 

are  all  void  against  him.  Vide  the  Lord  Chancellor's  observations 
in  Peachy  v.  the  Duke  of  Somerset,  1  Stra.  464.  But  if  he  consents 
to  a  condition  or  trust  on  the  court  roll,  then  he  is  bound  by  it, 
for  he  cannot  claim  against  his  own  act.  Vide  the  King  v.  Had- 
denham,  15  East.  436.  But  in  freeholds,  the  form  of  his  concur- 
rence not  being  necessary,  he  is  always  considered  as  much  bound 
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as  if  he  were  a  party  to  the  deed  of  alienation  which  makes  the 
trust ;  because  the  power  which  the  tenant  now  has  by  law,  is 
equivalent  to  the  lord's  consent  to  the  grant  when  it  was  a  strict 
reversion. 

Objection  2.  If  the  trustee  is  not  to  be  considered  as  tenant 
without  regard  to  the  trust  in  the  case  of  escheat,  then  the  lord 
cannot  be  permitted  to  consider  him  as  tenant  in  case  of  heriot 
and  relief.    Brown's  case,  Ver^.,  ante,  p.  200. 

If  the  objection  is  applied  to  copyhold  manors,  it  receives  the 
same  answer.  The  roll  shows  the  tenure.  If  applied  to  freeholds 
held  of  the  king,  or  mesne  lords,  the  case  of  heriots  and  reliefs  is 
of  no  great  consequence.  But,  however,  the  lord  cannot  be  hurt: 
for  a  conveyance  in  trust  would  be  void  and  fraudulent  against 
the  lord  in  respect  of  them.  The  cestui  que  trust  is  the  visible 
possessor.  And  I  should  think,  in  the  present  case,  if  a  heriot 
were  due  from  the  tenant,  the  deed  of  1718  is  void  against  the 
lord  in  respect  of  heriots  and  reliefs.  See  how  it  stands.  Mrs. 
Harding  kept  possession  till  her  death.  The  lord  could  not  know 
of  this  secret  aeed  made  by  her  in  trust  for  herself,  or  where  the 
deed  was ;  and  she  would  be  considered  as  his  tenant.  But  sup- 
pose he  knew  it,  and  chose  to  consider  the  trustee  as  his  tenant 
at  law ;  I  think  he  may  do  it  in  all  cases  where  the  trustee  is 
party  to  the  conveyance,  and  has  accepted  *the  ^  *2S^  1 
estate;  and  then  no  colour  for  a  court  of  equity  to     I-  -' 

interpose.  The  trustee  cannot  object,  because,  by  his  own  agree- 
ment, he  has  made  himself  liable  to  the  burthens  annexed  to  the 
estate ;  and  he  cannot  be  prejudicial,  as  the  estate  is  a  pledge 
in  his  hands  to  reimburse  him.  And  where  trustee  is  the  visible 
tenant,  the  lord  can  only  consider  him  as  tenant.  The  mortgagee 
in  fee  would  be  tenant  to  the  lord  in  respect  of  his  heriots  and 
reliefs,  and  he  could  not  come  on  the  mortgagor  for  them  while 
the  estate  remained  unredeemed.  But  where  an  escheat  happens, 
it  does  not  follow  but  that  the  court  may  interpose  to  substantiate 
the  agreement  of  the  parties,  though  they  do  not  when  there  is 
no  agreement. 

O^'ection  3.  It  was  said  a  mesne  lord  by  death  of  hiortgagee 
without  heirs,  can  take  the  escheat  in  preference  to  the  personal 
representatives,  who  are  entitled  to  the  money,  and  in  opposition 
to  the  mortgagor  who  is  entitled  to  the  redemption. 

This  would  be  glaring  injustice.  Pawlett's  case  seems  settled 
on  a  true  foundation,  and  this  precise  objection  was  in  terms  over- 
ruled. Lord  Hale  says  the  tenure  was  extinguished,  but  it  is 
over-ruled.  Another  answer  is,  that  the  lord  may  continue  the 
tenure  by  accepting  the  cestui  que  trust  as  tenant.  If  the  lord 
admits  the  title,  there  will  be  no  escheat  The  king  and  the  lord 
together  may  revive  the  tenure.  Another  answer  that  occurs  is, 
that  if  the  tenure  was  destroyed,  any  benefit  arising  from  it  to 
the  lord  might  be  secured  by  a  decree  to  hold  and  enjoy.    The 
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last  answer  is,  that  if  it  should  extinguish  the  tenure,  the  law 
never  thought  that  sufficient  to  abridge  the  tenant's  absolute  right 
of  alienation.    So  in  the  case  of  a  grant  in  mortmain. 

It  is  said  that  the  king  must  take  it  free  from  the  trust,  because 
the  king  cannot  re-convey  it ;  but  this  would  hold  equally  in  the 
r  ^34  1  ^^^  ^^  mortgages,  and  the  ^purpose  might  be  an- 
*-  J     swered  another  way ;  there  might  be  a  decree  to 

hold  and  enjoy :  if  it  were  so,  it  is  strange  to  say  that  therefore 
he  shall  lose  the  whole  estate,  and  have  no  relief  at  all. 

Fourthly.  If  what  I  have  said  be  right,  little  is  lef^  for  me  to 
say  upoa  this  head.  If  the  lord  takes  an  escheat  as  heir  or  assig- 
nee in  law,  then  the  kin^  is  within  the  express  declaration  of 
trust,  which  is  to  Elizabetn  Harding,  her  heirs  and  assigns.  If 
the  king  would  take  it  subject  to  trusts,  he  must,  of  course,  be  en- 
titled to  an  equitable  estate  by  escheat.  He  can  be  subject  to  the 
trust  on  no  other  ground  than  cesttd  que  trust  (the  true  owner 
in  the  consideration  of  a  court  of  equity),  dying  sans  heir,  the 
escheat  is  to  arise ;  for  else  it  would  be  a  fee  on  a  fee.  It  would 
be  to  cestui  que  trust  and  his  heirs ;  and  for  want  of  such  heirs, 
to  the  trustee  and  his  heirs,  which  is  void  in  law  because  of  the 
lord's  escheat. 

If  the  trust  be  the  land,  Mrs.  Harding  died  seised  of  the  old 
use  of  that  land.    The  king's  right  by  escheat  stands  on  the  same 

Srround  as  every  other  legal  right ;  it  arises  out  of  the  seisin.  And 
jord  Bacon  says,  they  who  come  in  by  justice  and  consideration 
of  law  are  of  all  others  most  favoured.  On  that  principle  stands 
the  forfeiture  by  escheat,  the  tenancy  by  curtesy  and  in  dower. 
27  H.  8.  expressly  recites  this  grievance,  and  a  wise  plan  in 
equity  is  establish^  by  considering  the  trust  as  the  lands  to  avoid 
every  inconvenience  that  arose  from  an  use. 

As  to  Sir  Greorge  Sands's  case,  it  has  great  weight ;  but  I  can- 
not agree  when  a  trust  descended  to  the  heir,  that  the  heir  should 
take  the  land  free  from  the  specialty  debts  of  the  ancestor ;  there 
the  trustees,  the  heirs  of  blood  to  the  felon,  and  Sir  R.  Freeman, 
were  all  in  the  same  interest  If  it  had  been  adverse,  perhaps  it 
r  #235  1  "^ight  *have  been  argued  that  it  resulted  to  Lady 
"■  -*    Sands,  the  daughter  and  heir  of  Sir  Ralph.    The 

trustee  could  take  nothing  to  nimself  against  the  former  owner 
and  his  heirs.  The  circumstances  of  that  case  were  compas- 
sionate. If  the  king  had  restored  the  estate  to  the  family,  and 
the  trustee  had  insisted  upon  keeping  it,  it  would  have  undergone 
a  different  examination  from  what  it  did. 

The  principal  reason  is,  that  escheat  is  for  want  of  a  tenant 
A  trust  is  like  a  rent  charge;  when  it  fails  it  extinguishes  in  the 
estate  for  the  benefit  of  the  owner.  There  can  be  no  escheat  of 
an  use  (the  second  reason)  seems  incorrect;  the  escheat  is  for 
want  of  a  tenant;  the  lord  being  assignee  here  is  a  tenant  at  law. 
It  does  not  prove  but  that  there  may  be  an  estate  in  the  trustee. 
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It  is  said  the  escheat  is  in  lieu  of  services.  True ;  but  it  does 
not  conclude  but  the  tenant  may  be  a  trustee.  There  is  a  decla- 
ration that  trust  does  not  extinguish  for  benefit  of  the  trustee,  but 
of  the  true  owner;  which  is  clearly  settled.  The  reasoning 
with  regard  to  those  who  claim  in  the  post  does  not  conclude  one 
way  or  other;  but»  in  fact,  the  true  foundation  of  trusts  was  not 
then  laid.  Lord  Hale  himself  had  held,  a  trust  descended  to  the 
heir  was  not  liable  to  debts;  he  went  upon  u  principle  that  failed, 
and  whatever  is  built  upon  it  fails  with  it. 

It  is  matter  of  importance  to  settle  upon  what  principles  the 
present  determination  is  made ;  because  many  consequences  may 
hereafter  be  drawn  from  it  If  mortgagee  in  fee  dies  without 
heir,  it  is  now  settled  the  estate  escheats  subject  to  the  mortgage, 
and  the  money  must  be  paid  to  the  personal  representatives.  But 
suppose  mortgagor  dies  sans  heir,  shall  the  mortgagee  hold  the 
land  absolutelv  1  If  he  demands  the  money  of  the  personal  repre- 
sentative, shall  he  have  the  money  and  the  land  too?  If  not,  to 
whom  shall  he  convey  it  ?  If  to  the  king,  then  a  right  of  escheat 
followed  in  equity  by  ^analogy.  I  do  not  say  on  r  ^gg  -. 
any  ground  established  what  must  be  the  determi-    *-  -I 

nation  in  that  case.  Vide  ante^  p-  ^H*  the  Master  of  the  Rolls's 
opinion  upon  this  point ;  and  posU  p.  259.  It  must  be  upon  rea- 
soning, not  upon  principles  yet  settled.  Whether  it  may  not  be 
reasonable,  under  particular  circumstances^  cannot  be  questioned. 
This  court  does  not  act  arbitrarily,  but  by  a  system  of  equity, 
which  is  as  much  the  law  as  that  on  the  other  side  of  the  hall. 

In  case  of  felony,  shall  the  trustee  hold  against  the  felon  if 
pardoned,  or  acainst  the  heir  of  the  ancestor  executed,  although 
the  king  would  restore  it?  Vide  ante^  p. 210,  and  post^  p.  254. 
I  cannot  answer  it  upon  principles;  I  can  find  no  clear  and 
certain  rule  to  go  by;  and  yet  I  think  equity  should  follow  the 
law  throughout  Yet  I  am  satisfied  it  must  shock  common  sense, 
that  the  heirs  of  an  attorney  or  trustee  should  take  the  estate 
from  the  family  of  the  owner,  the  king,  and  eveiy  body  else. 
The  least  analogy  to  any  legal  nghi  ought  to  be  preferred  to  the 
trustee,  who  is  3ie  mere  form  and  instrument  of  conveyance. 

Thruxton  v.  Attorney-General  shews  a  right  by  escheat  is  a 
ground  to  come  into  equity  asainst  a  truste<e  to  pray  conveyance, 
ralmer  v.  Attorney-General,  before  Liord  Nottingham:  after 
stating  the  case  .he  concludes — ^Note,  if  a  forfeited  mortgage  in 
fee  escheat  to  the  king,  yet  mortgagor's  equity  of  redemption  is 
not  lost,  though  the  king  comes  in  the  post.  If  then  there  be 
equity  against  the  king's  escheat,  why  should  there  not  be  equity 
for  it?  And  so  he  orders  a  case  to  be  made  and  argued,  and 
decreed  that  there  was  an  equity  for  the  king's  escheat. 

The  exclusion  of  the  trustee  from  all  benefit  was  surely  in  the 
contemplation  of  the  parties.  To  determine  otherwise  would  be 
to  contradict  the  deed  of  1718.  The  *death  of  p  ^^^.^  n 
ce9tvx  que  trust  sans  heir  was  not  at  all  thought  of.     *-  -' 
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They  have-declared  the  trusts,  and  that  there  should  be  no  other. 
Whatever  results  necessarily  from  the  agreement  was  the  intent 
of  it  The  holding  to  other  purpose  than  on  the  trusts  could 
never  be  intended;  he  is  to  hold  to  no  other  purpose. 

It  has  been  said  the  declaration  and  agreement  cannot  extend 
to  the  land,  for  that  the  trustee  holds  it  subject  only  to  the  trust 
created  by,  or  arising  from  the  deed:  and  if  so,  the  lord  here 
takes  an  interest  which  could  not  even  have  been  given  him  by 
express  limitation :  for  it  is  said  that  the  trust  could  not  have 
limited  to  the  lord  on  failure  of  heirs  to  Mrs.  Harding,  because 
it  would  have  been  a  fee  on  a  fee,  and  therefore  void.  V augh.  270. 
But  I  apprehend  that  the  limitation  of  a  trust  to  the  lord  failing 
heirs  of  Mrs.  Harding,  would  have  been  good,  because  such  a 
limitation  would  have  been  good  in  law,  and  is  implied  in  the  con- 
veyance of  every  lecal  fee. 

Upon  the  wholes  I  think  the  king  is  entitled  to  a  decree;  but 
if  I  am  wrong  in  the  principles  I  go  upon,  or  (as  is  possible), 
in  the  application  of  them,  if  the  deed  of  1718  has  conveyed  a 
new  fee,  and  changed  the  line  of  heirs,  upon  which  the  escheat 
was  to  arise  in  this  court  as  well  as  at  law;  then  as  between  the 
heir  ex  parte  matemd  and  the  trustee,  I  think  the  heir  is  entitled 
to  a  preference  and  a  decree. 

Before  27  Hen.  8.  if  a  man  conveyed  to  the  use  of  himself 
and  his  heirs,  the  Chancery  thought  that  no  change  of  the  seisin 
was  intended  by  such  conveyance.  And  they  decreed  the  estate 
to  go  as  the  old  use  would.  The  court  never  decreed  against 
estates  in  the  post  The  trust  should  ensue  the  nature  of  the  use 
executed;  but  if  settled  that  the  lord  shall  not  be  entitled  by 
escheat,  as  if  the  old  estate  continued,  and  then  a  new  question 
r  *238  1  ^^^^  between  the  heirs  of  the  old  purchase  and 
I-  -'the  ^trustee;   Elizabeth  Harding  was  seized  ex 

parte  patemd  ^  and  whether  she  has  acquired  a  new  fee,  can 
only  be  disputed  by  the  lord  of  the  fee.  Co.  Litt  12.  The 
feoffee  cannot  restrain  the  rent  or  condition  to  the  paternal  line. 

Suppose  trustee  covenanted  to  convey  to  Mrs.  Harding  and 
her  heirs,  he  cannot  say  that  it  is  restrained  to  her  heirs  ex  parte 
paterrUL  If  he  had  reconveyed  to  her  in  this  case,  it  would  have 
descended  to  the  heirs  of  purchase,  and  consequently  in  the 
event  that  has  happened  to  the  maternal  heir ;  and  tliere  is  no 
instance  where  a  trustee  can,  by  delaying  conveyance,  create  a 
benefit  to  himself,  though  he  is  never  called  upon  to  do  so.  When 
the  blood  of  the  grantee  fails  the  lord  is  entitled. 

In  justice  to  the  maternal  heir  entitled  under  the  old  investiture, 
it  was  before  the  statute  of  Hen.  8.  and  is  now  presumed  in 
equity,  that  the  owner  meant  no  alteration  of  the  old  seisin  by 
the  conveyance  in  trust,  which  left  the  estate  and  ownership  as  it 
was.  So  that  the  conveyance  leaves  the  estate  just  as  it  was.  I 
think  the  reason  should  not  be  coniined  to  the  heirs  under  the 
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old  investiture^  but  should  be  extended  to  the  brd.  But  if  the 
lord  is  out  of  the  case,  there  seems  no  reason  to  confine  it  to  the 

Sternal  line.  As  between  the  heir  and  the  trustee,  as  between 
rs.  Harding  and  her  trustee,  the  deed  of  1718  is  an  original 
act,  and  the  trustee's  title  is  wholly  derived  under  this  deed ;  and 
every  reciprocal  engagement  on  his  part  to  Mrs.  Harding  and 
her  heirs  is  confined  to  that  deed.  Both  lines  are  of  her  blood, 
and  within  the  term  heirs  in  the  agreement,  and  within  the  express 
terms  of  his  undertaking,  and  not  only  by  necessary  implication ; 
but  the  trustee  is  intended  to  take  no  benefit  himself  from  the 
natural  affection  which  Mrs.  Harding  may  be  supposed  to  have 
for  all  the  heirs  of  her  blood.  There  is  no  case  that  the  feofiee 
shall  exclude  the  heirs  by  purchase,  for  his  own  benefit;  no  saying 
in  »the  books  before  or  after  27  Hen.  8.  to  this  pur-  ^  ^ooo  -i 
pose ;  and  in  my  apprehension  it  is  as  mueh  against    ^  ^ 

conscience,  as  law,  upon  the  reciprocal  agreement.  To  establish 
a  trust  for  his  own  benefit,  and  to  restrain  his  engagements  made 
to  Elizabeth  Harding  and  her  heirs,  to  the  paternal  line,  seems 
unreasonable* 

With  regard  to  the  preliminary  points,  they  are  so  clear,  that 
I  shall  say  nothing  upon  them. 

I  am  sorry  to  have  taken  up  so  much  time.  I  thought  it  neces- 
sary to  do  it,  as  I  difier  from  so  great  authority. 

The  Lord  Ksbpbr. — There  is  one  objection  and  two  claims 
upon  which  I  am  now  to  deliver  my  opinion.^  I  agree  entirely 
with  the  Lord  Chief  Justice,  and  his  Honour,  as  to  the  objection. 
As  to  the  other  points,  I  think  myself  very  much  obliged  to  the 
Lord  Chief  Justice^  and  his  Honour,  and  return  them  many  thanks 
for  their  learned  assistance;  and  their  free  and  unreserved  com- 
munication of  their  sentiments  to  me,  during  all  the  time  that  this 
matter  has  been  under  consideration^ 

I  shall  first  take  notice  of  the  claim  of  the  erown,  because  several 
of  the  arguments  which  I  shall  make  use  of  on  that  will  tend  to 
support  the  opimoa  which  I  shall  ^ve  on  the  other  claims* 

The  question  upon  the  information  in  this  case  is,  whether  the 
cestui  que  trust  dying  without  heirs,  the  trust  is  escheated  to  the 
crown,  so  that  the  land  may  be  recovered  in  a  court  of  equity ; 
or  whether  the  trustee  shall  hold  the  land  for  his  own  benefit  ? 

It  arises  on  this  case;  Mrs.  Harding  being  seised  in  fee  ex 
parte  patemdf  11  January,  1718,  conveys  to  trustees,  of  whom 
Sir  P.  Page  was  the  survivor,  the  lands  in  question,  in  trust  for 
Mrs.  Harding^  her  heirs  and  assigns,  to  the  intent  that  she  should 
appoint  such  *estates,  and  to  such  persons  as  she  p  ^^aq  -i 
should^  think  proper,  and  to  no  other  use,  intent,  or    ^  J 

purpose  whatsoever.  Mrs.  Harding  makes  no  appointment,  but 
dies  without  heirs  ez  parte  patemd. 

Upon  which  case  tne  information  charges,  that  the  trustees  had 
Vol.  I.  22 
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not  any  beneficial  interest  by  the  indenture  and  fine,  but  were 
only  nominal  trustees  for  the  benefit  of  Elizabeth  Harding,  or 
such  persons  as  she  should  appoint,  and  in  default  of  such  appoint* 
ment,  for  her  heirs  on  the  father's  side,  and  she  being  dead  without 
any  heir  on  the  father's  side,  and  without  making  any  disposition 
by  will  or  otherwise,  Sir  F.  Page  took  no  estate  for  his  own 
benefit,  but  was  a  trustee,  and  held  for  the  benefit  of  his  Majesty, 
who  stands  in  the  place  of  the  heir,  and  that  the  said  premises 
are  escheated  to  his  Majesty. 

The  question  therefore  is  a  question  merely  of  tenure,  and  the 
rights  resulting  therefrom  ob  defectum  tenentis^  and  not  a  question 
offorfeiture. 

The  method  in  which  I  shall  consider  it  is  this.  First,  what 
are  the  rights  of  the  crown,  and  other  lords,  with  regard  to  escheats 
at  law  ?  Secondly,  whether  they  can  or  have  received  different 
considerations  or  modifications  in  a  court  of  equity  t  And  in  the 
course  of  this  argument,  and  in  the  conclusion  of  it,  I  shall  give 
such  answers  as  occur  to  me,  to  the  reasonings  which  have  been 
urged  in  support  of  the  information ;  and  from  the  whole  will  be 
seen  the  grounds  from  whence  I  draw  this  conclusion,  that  the 
crown  has  in  this  case  no  equity. 

I  will  be  as  little  tedious  as  I  can,  considering  how  largely  and 
ably  this  subject  was  discussed  at  the  bar,  and  the  less  so,  because 
I  shall,  as  much  as  possible,  consider  this  right  as  it  is  settled 
and  described  by  our  municipal  writers  and  reporters,  without 
examining  or  regarding  what  it  was  in  other  countries  where  the 
r  4^241  1  '^^^  *seem  to  have  been  calculated  for  empire  and 
^  J     vassalage,  neither  of  which  will,  I  hope,  ever  creep 

into  our  system ;  and  1  think  I  am  warranted  in  this  observation 
by  the  feudists  themselves,  one  of  whom  I  shall  quote  to  justify 
me  in  neglecting  all  the  rest. 

Craig  514,  enumerates  the  causes  of  amission  of  the  feud  thus : 
1.  Incest,  or  incestuous  marriage.  2.  Fratricide,  d.  Parricide  in 
a  large  sense.  4.  Friendship  contracted  with  the  lord's  enemies. 
5.  Revealing  the  secrets  of  the  lord  if  they  may  affect  his  Ijfe, 
reputation,  dignity,  or  patrimony.  6.  The  non-production- of  any 
of  his  family  to  answer  the  lord.  Lastly,  all  other  causes  in  the 
discretion  of  the  praator. 

The  legal  right  of  escheat  arises  under  the  law  of  enfeofifroent, 
by  which,  with  us,  the  lord  gave  the  land  to  the  tenant  and  his 
heirs,  under  a  tacit  condition  to  revert,  if  the  tenant  died  seised 
r  ^^2  1  without  heirs  {a).  This  was  the  *last  and  most 
^  J     liberal  enfeoffment,  for  it  was  different  at  dififerent 

periods  of  time. 

(a)  Mr.  Ftzakerly,  in  the  <<  Obeenrmtions"  alluded  to  in  Uie  note  at  the  end  of  this 
caie,  auggests  a  doubt  aa  to  the  propriety  of  this  doctrine,  inasmuch  as  it  supposes  a 
priority  of  the  dominion  antecedent  to  the  creation  of  tenancies ;  vvhereas  manors, 
courts  baron,  the  oldest  tenancies  and  escheats,  seem  of  equal  antiquity  wtchont  any 
priority,  all  of  them  taking  their  rise  from  the  common  law.    That  it  is  the  very 
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Th^  extension  of  the  feudal  donation  or  cnfeofTment,  from  the 
person  of  the  tenant  to  the  heirs  special  of  his  body,  or  to  the 
heirs  of  his  body  in  general,  and  then  to  his  heirs  and  assigns,  is 
curiously  traced  and  accounted  for  in  a  book,  properly  entitled 
A  Treatise  of  Tenures  by  a  Learned  Hand. — Wright's  Tenures. 

This  latitude  given  to  the  donee  to  hold  to  himself,  his  heirs  and 
assigns,  reduced  the  condition  of  reverter  to  this  single  event,  ob 
defectum  tenentis  dejure. 

In  F.  N.  B.  tit  Writ  of  Escheat,  4to.  ed.  fo.  337,  it  is  said  the 
writ  of  escheat  lieth  where  the  tenant,  who  hath  an  estate  in  fee- 
simple  of  any  lands  or  tenements,  and  holdeth  them  of  another, 
dieth  seised  without  heir  general  or  special,  the  lord  shall  have 
the  writ  of  escheat  against  him  who  is  tenant  after  the  death  of 
his  tenant;  and  by  this  writ  he  shall  recover  his  land,  because  he 
shall  have  the  same  in  lieu  of  his  services. 

Now  the  books  are  uniform,  that  in  this  event  alone  (except  in 
the  case  of  tortfaisors),  the  escheat  took  place.  As  long  as  the 
tenant  in  fee  stood  by  himself,  or  his  real  representatives,  as  tenant, 
or  by  his  own  act,  or  implied  *assent,  to  the  seisin  ^  ^043  1 
of  another,  supplied  the  lord  with  a  tenant,  the  lands     ^  ^ 

could  never  escheat. 

The  law  seems  to  have  had  no  regard  to  the  tenant's  right  to 
the  land,  but  only  to  his  right  of  seisin ;  and  therefore,  in  every 
case  where  the  tenant  was  seised  de  jUre^  no  escheat  could  hap- 
pen on  the  death  of  that  person  without  heirs  who  had  undoubted 
right  to  the  land. 

In  Rol.  Ab.  816.  cited  from  3  R.  2.  If  tenant  be  disseised,  and 
the  disseisor  by  fine  grants  and  renders  the  land  to  one  in  tail, 
remainder  to  another  in  fee ;  and  after  the  tenant  in  tail  dieth 
without  issue,  and  he  in  remainder  enters,  and  after  the  disseisee 
die  without  heir,  this  right  shall  not  escheat  to  the  lord,  because 
he  hath  another  tenant  by  title.  If  there  be  lord  and  infant 
tenant,  and  the  infant  makes  a  feoffment  in  fee,  and  executes  it 
by  livery  of  seisin  with  his  own  hands,  and  afterwards  dieth 
without  heir,  the  lord  shall  not  take  the  benefit  of  any  escheat. 
Whittingham's  Case,  8  Rep.  So  in  the  7  H.  4,  p.  17.  Bro. 
Ab.  Tit.  Ent  Cong.  p.  20,  Markham,  J.  pur  ley.    "  Si  seignior  et 

esiCDce  of  t  inanor  to  have  dcmesneg  and  services :  the  want  of  either  being;  a 
destruction  of  the  manor,  and  consequently  there  must  have  been  tenancy  in  being, 
or  created  at  the  same  time  when  the  manor  was  first  created,  because  a  manor  could 
not  exist  a  moment  without  tenants,  subject  to  services ;  and  further,  that  courts 
barnn  are  incident  to  every  manor ;  and  though  the  court  be  held  before  the  lord,  or 
his  steward,  yet  the  suitors,  viz.  the  tenants,  are  the  judges.  For  these  reasons  hn 
concludes,  that  some  tenants  are  a»  ancient  as  manors  themselves,  and  if  so,  it  is 
difficult  to  say,  that  the  law  of  escheats  arises  under  the  law  of  enfeoflfment  to  the 
taoant  and  his  heirs,  which  supposes  a  priority  of  the  domain  before  there  was  any 
tenant. — Coze's  MS8.  This  reasoning  is  open  to  the  same  objection  as  that  made 
by  Sir  M.  Wright,  159,  n.  to  the  doctrine  of  Brook,  Roll,  and  Finch,  viz.  that  the 
like  reasoning  might  have  prevented  any  manors  at  all ;  for  the  court  was  dependant 
on  the  manor,  not  the  manor  upon  the  courL  The  manor  was  the  principal,  the 
court  only  the  incident.     Sec  also  Watkins  on  Copyholds,  IS,  10. 
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tentol  9ont,  et  tenant  est  disseisee,  et  devie  sans  heir,  le  seignior 
poet  enter  puur  i'eschete,  car  il  est  torcious  faisor ;  contrarium  sur 
Vheir  le  disseisor  ou  son  feoffee,  car  ils  sont  eins  per  title.''  So  in 
1  Inst  fo.  268.  b.  If  the  disseisor  makes  a  feoffment,  or  die 
seised,  and  after  the  disseisee  die  without  heir,  then  there  is  no 
escheat,  for  the  lord  hath  a  tenant  by  title. 

The  answer  given  by  the  Lord  Chief  Justice  to  these  several 
cases  was,  that  the  lord  by  the  general  grant  or  investiture  to  the 
teoant,  his  heirs,  and  assigns,  virtually  assented  to,  and  was  party 
or  privy  to  the  introduction  of  the  new  tenant,  but  this  seems  to 
be  no  answer  to  the  case  of  persons  coming  in  by  title  under 
tortfaisors ;  and  besides  it  proves  too  much,  because  it  proves  the 
r  ^44  1  ^^^  ^^  *^^  trustee  who  holds  against  the  lord  as 
^  ^    assignee  of  the  legal  estate. 

I  think  from  these  authorities,  it  is  as  well  founded  as  any  pro- 
position in  law,  that  the  law  does  not  regard  the  tenant's  want  of 
title,  as  giving  the  lord  any  claim  bv  escheat 

The  next  consideration  is,  whether  equity  has  considered,  or 
can  consider  the  matter  in  any  other  light  That  is  to  say, 
whether,  when  the  tenant  did  not  die  seised,  but  there  was  at  his 
death  a  legal  tenant  by  title,  and  consequently  the  lord's  seignory 
and  services  still  continued,  this  court  can  say  to  the  lord,  your 
seij^nory  is  extinguished  in  equity,  to  the  tenant*  your  tenancy  is 
extmguished  also,  though  both  are  legal  rights,  and  both  subsisting 
at  law. 

It  seems  pretty  certain,  that  in  the  consideration  of  uses,  with 
regard  to  escheat,  courts  of  equity  proceeded  upon  the  same 
prmciples  as  the  law ;  and  if  there  was  a  tenant  seised  of  the 
land  to  perform  the  services,  had  no  regard  to  the  merum  jus  of 
the  tenant 

The  reason  why  there  was  no  escheat  on  the  death  of  cestui 
que  use  without  heirs  in  a  court  of  equity,  seems  to  have  been, 
that  on  such  event  no  use  remained,  and  ccxisequently  there  were 
no  grounds  for  issuing  the  subpasna,  A  use  could  not  be  extended 
farmer  than  the  cestui  que  U5e  could  have  held  the  estate  in  pos- 
session ;  to  him,  his  heirs,  and  assigns. 

Mic.  T.  5  E.  4.  **  Seignior  et  tenant  sont,  le  tenant  enfeoffa 
un  sans  volunt  expresse,  et  fait  felony  et  est  attaint;  quaere  qui 
avera  le  subpoena ;  le  seignior  n'avera."  This  is  an  express 
declaration,  as  far  as  the  authority  of  the  year  books  goes,  that 
the  lord  in  this  case  has  no  equity  for  the  subpama. 
r  moAK  1  Lord  Bacon  in  his  reading  on  the  Statute  of 
■-  ^     Uses,  ^fo.  79,  cites  this  case,  and  does  not  question 

the  authority  of  it,  but  seems,  as  far  as  I  can  conjecture  his 
meaning  in  that  misprinted  passage,  to  give  this  reason ;  because 
the  feonee's  (a)  intent  was  never  to  advance  the  lord,  but  his  own 
blood,  that  is,  as  uses  were  raised  and  directed  by  the  intent  of 

(a)  Should  be  feoffor^  and  vide  Mr.  Rowe*8  edition,  page  IS,  and  tbe  ingcnioos 
note  to  it,  where  &ie  whole  paeaage  is  rendered  completely  clear. 
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the  parties]  and  the  party's  intent  was  confined  to  his  own  blood, 
the  use  vanished  with  that ;  and  the  estate  upon  failure  of  heirs 
was  discharged  of  all  equity,  and  consequently  of  all  equitable 
jurisdiction.  I  do  believe  that  Mrs.  Harding,  when  she  executed 
this  conveyance,  had  no  consideration  of  die  preference  of  the 
trustee,  or  the  crown ;  but  had  the  case  been  put  to  her,  whether 
on  the  event  which  happened,  the  crown  or  trustee  should  have 
the  estate,  I  cannot  but  think  she  would  have  preferred  her  friend 
and  trustee  before  the  crown. 

But  it  was  said  by  the  Lord  Chief  Justice,  that  the  crown  will 
take  as  assignee  the  trust  expressed,  under  the  word  assigns  in 
the  deed;  or  that  a  trust  after  the  declared  trust  will  result 
according  to  the  incidents  on  the  estate  at  law,  if  no  conveyance 
in  trust  had  been  made. 

As  to  the  first :  in  our  law  the  word  assigns  is  void.  It  is 
expressio  eamm  qua  tacite  insunt  and  nihil  operatui\  and  must 
therefore  be  confined  to  the  actual  assignees.  As  to  the  second : 
a  trust  can  only  result  in  lieu  of  the  inheritance  conveyed  without 
consideration ;  but  none  in  this  case  is  conveyed  by  the  lord ; 
ergOf  none  could  result  to  him.  None  could,  I  think,  be  declared  i 
for  the  grantor  could  not  limit  a  fee  on  a  fee ;  and  a  limitation 
and  reverter  are  obviously  diflTerent. 

As  I  am  now  stating  the  law  and  equity  of  r  ^^aq  1 
escheat  with  ^respect  to  uses,  I  will  take  notice  of    ^  ^ 

an  objection  urged  with  much  force,  and  which  equally  afiects 
uses  and  trusts.  A  dilemma  was  advanced  in  support  of  the 
information,  and  as  one  great  basis  of  its  equity,  viz.  that  the 
lord  must  have  the  escheat,  either  on  the  death  of  cestui  que 
trust  without  heirs,  or  on  the  death  of  the  trustee  without  heirs, 
discharged  of  the  trust ;  but  if  he  cannot  have  the  escheat  in 
equity,  while  the  trustee  stands  tenant,  it  would  be  monstrous  and 
absurd  that  the  cestm  que  trust  should  be  prejudiced  in  putting 
the  estate  in  trust  for  the  convenience  of  his  family. 

If  it  be  so,  that  on  that  event  the  lord  shall  take  it  discharged, 
I  must  conclude  there  is  nothing  absurd  or  injurious  in  it  The 
law  is  known,  and  volenti  non  fit  injuria.  The  creator  of  the 
trust  determines  to  take  the  convenience  of  a  trust,  with  its  incon- 
veniences. It  is  most  certain,  that  everv  man  who  creates  a 
trust  puts  his  estate  inta  the  power  of  his  trustee ;  for  if  the 
trustee  sells  for  a  valuable  consideration  without  notice,  no  court 
can  relieve  him  from  his  misfortune,  the  result  of  his  own  act* 
As  I  do  not  however  know  that  the  position,  that,  on  the  death  of 
the  trustee  without  heirs,  the  lands  shall  escheat  discharged  of 
the  trust,  has  been  judicially  determined,  I  shall  give  no  unne- 
cessary opinion  upon  that  point.  Vide  ante,  p.  203,  and  note 
there. 

But  so  far  is  clear  and  certain,  that  unless  trusts  can  be  distin- 
guished from  uses,  the  most  learned  judges  saw  that  the  only 
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stipulated  point  of  reverter^  being  the  event  of  default  of  a  tenant, 
in  that  event  alone  the  escheat  could  take  place  in  law  or  equitv; 
and  that  the  rights  of  the  lord  being  paramount^  the  trust  could 
not  be  affected  with  it. 

r  *247  1  ^  ^^P'  ^^'  ^^^'  Chudleigh's  case.  The  lord  by 
^  J    escheat  *shall  not  stand  seised  to  an  use,  because 

he  is  in  by  title  paramount  to  the  use,  scilicet  by  force  of  a  con- 
dition in  law  tacitly  annexed  to  the  estate  of  the  land  at  the 
time  of  the  creation  of  the  seignory ;  and  the  tenancy  came  in 
lieu  of  his  seignorv,  which  he  hath  to  his  own  use :  and  also  he 
is  not  in  the  petf  that  is  to  say,  in  privity  of  estate,  to  which  the 
use  is  annexed.  And  fo.  139,  in  the  same  case,  Popham,  C.  J. 
says,  the  reason  why  the  lord  by  escheat  shall  not  stand  seised  to 
an  use  Staking  it  as  known  law  that  he  should  not),  is  by  reason 
of  his  elder  title,  which  title  is  higher  and  elder  than  the  use  and 
confidence  is,  and  therefore  should  not  be  subject  to  it  It  is  here 
to  be  observed,  that  the  expression,  shall  not  stand  seised  to  an  use, 
must  mean,  shall  not  be  responsible  to  the  subpana;  because  a 
use  was  a  nullity,  and  of  no  consideration  in  law. 

But,  for  my  own  part,  I  do  not  think  this  a  necessary  dilemma, 
as  the  logicians  call  it.  The  lord  may  not  be  entitled  to  the 
escheat  on  the  death  of  cestui  que  trust  without  heirs,  having  no 
equity,  because  he  has  still  his  tenant  and  services.  He  may, 
perhaps,  (I  ssy  perhaps,  for  I  mean  to  give  no  opinion  on  this 
point),  be  charged  by  the  strength  aim  refinement  of  equity, 
together  with  the  legal  reformation  of  tenures,  with  the  trust ; 
because  I  cannot  suggest  a  case  where  this  court  could  not  allow 
the  lord  to  retain  a  compens^ition  for  the  services  that  now  subsist 
at  law,  and  then  no  injury  is  done  to  the  lord. 

It  seems  to  me,  therefore,  clear,  that  during  the  existence  of 
trusts  under  the  name  of  uses,  to  the  time  of  their  extinguishment, 
or  rather  new  modelling,  after  the  statute  27  H.  8.,  courts  of 
equity,  as  well  as  courts  of  law,  confined  escheats  to  the  original 
compact  ob  defectum  tenentis.     • 

r  *248  1  ^^^^  ^  truth,  the  concurrency  in  judgments  of 
^  J    this  *court,  and  the  courts  of  law  upon  escheats, 

was  so  fully  established,  and  with  such  harmony  in  the  books, 
that  it  was  admitted  at  the  bar,  that  if  modern  trusts  could  not 
be  distinguished  from  ancient  uses,  the  precedents  would  be  too 
strong  against  the  claim  of  the  crown  in  this  information.  It 
was  undertaken,  therefore,  to  shew  a  difference ;  and  uses  were 
represented  as  bad  modifications  of  property,  destined*  to  ill  pur- 
poses, and  discountenanced  at  law.  But  in  this  respect  trusts 
may,  and  often  do,  resemble  them ;  are  formed  for  the  worst 
purposes :  I  have  seen  several  made  purely  to  promote  frauds, 
and  some  to  subvert  the  present  constitution.  But  this  is  not  the 
essence  of  the  one  or  the  other,  it  is  the  abuse  of  both. 

The  Lord  Chief  Justice  admits,  if  I  understood  him,  that  in 
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essence  they  are  the  same ;  but  that  in  the  principles  and  rules 
applied  to  them,  the  difference  is  great  I  think,  on  the  contrary, 
that  there  is  no  difference  in  the  principles  or  rules,  though  there 
may  in  the  extent  of  application  of  those  principles  and  rules. 
Geometry  was  the  same  in  the  time  of  Euclid  as  in  that  of  Sir. 
Isaac  Newton,  though  he  applied  the  principles  and  rules  to  efiect 
greater  discoveries  and  more  important  demonstrations.  But  let 
us  see  what  they  are,  and  we  shall  see  wherein  they  differ. 

"  Quant  ascun  home  ad  ascun  chose  al  auter  use,  sur  confidence 
que  auter  prendera  les  profits,  cesty  qui  avera  les  profits  est  dit 
d'aver  un  use.  Le.  quel  use  al  common  ley  fuit  accompt  riens, 
mes  un  matter  en  conscience  et  Chancery  solement"  Finch  del 
Ley,  R  2.  Ch.  2.  f.  22.  b.  An  use,  say  the  other  books,  was 
neither  ^'itf  in  re,  nor  ad  rem^  but  a  confidence  resting  in  privity 
of  person  and  estate,  without  remedv,  but  in  a  court  of  equity. 
What  else  is  a  trust  ?  What  other  definition  can  ^  «^4q  -i 
be*gLyeno{ii'i  No  other  is  attempted.  But  it  is  ■-  '  *^  J 
said  since  the  existence  of  trusts  (since  the  statute),  equity  has 
modelled  them  into  the  shape  and  quality  of  real  estates,  much 
more  than  it  did  in  earlier  times  when  they  were  called  uses.  It 
has  made  tenants  by  the  curtesy,  permitted  tenants  in  tail  to 
suffer  common  recoveries,  &c.  And  wh}r?  Because  eouity 
follows  the  law.  And  as  between  the  cestui  que  trust  and  tnose 
claiming  by,  from,  and  under  him,  it  is  equity  that  he  should  be 
considered  as  formally  possessed  of  that  estate  of  which  he  is  and 
appears  substantial  owner. 

But  this  is  only  the  effect  of  the  equitable  jurisdiction's  growing 
to  maturity,  and  was  an  accident  that  to  a  degree  accompanied 
uses  as  well  as  trusts.  Lord  Bacon  observes  that  they  grew  to 
strength  and  credit  by  degrees,  and  as  the  Chancery  grew  more 
eminent  The  quaUty  of  them  was  the .  same  from  their  first 
existence  to  their  extinguishment  An  use,  says  that  great 
writer,  is  nothing  but  a  general  trust,  where  any  one  will  trust 
the  conscience  of  another  better  than  his  own  estate  and  posses* 
sion,  which  is  an  accident  or  event  of  human  society,  and  will 
be  in  all  laws,  and  were  of  the  same  kind  as  the  fidei  commissa  in 
the  Roman  laws. 

Lord  Nottingham,  very  great  in  the  knowledge  of  law  and 
equitv,  in  the  case  of  Lord  Gray  v.  Lady  Gray,  1  Ch.  Ca.  296. 
Finch,  338,  29  Car.  2.,  where  the  question  was,  whether  a  pur*- 
chase  made  in  the  name  of  a  son  was  a  trust  or  advancement, 
was  of  opinion  it  was  the  latter,  and  that  there  could  be  no 
constructive  trust  in  such  case.  He  grounded  himself  on  this 
observation.  "  All  the  books  are  agreed  that  a  feofiboent  to  a 
stranger,  without  consideration,  raised  an  use  to  the  feoffor ;  but 
a  feoffment  to  the  son,  without  consideration,  raised  no  use  by 
implication  to  the  father ;"  *and  then  he  adds  this  |.  ^^50  n 
impressive  question :  **  How  can  this  court  justify    ^  ^ 
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itself  to  the  world  if  it  should  be  so  arbitrary  as  to  make  the  law 
of  trusts  differ  frow  the  law  of  uses  in  the  same  case  ?" 

Lord  Talbot's  opinion  as  to  the  identity  of  uses  and  trustSt 
concurred  in  the  case  of  the  Attorney-General  v.  Scott,  Mic. 
For.  138,  9  Geo.  2.,  and  Lord  Hardwicke  seems  to  have  enter- 
tained the  same  sentiments  in  the  case  of  Groodwin  v.  Winsmore, 
2  Atk,  525,  10  Mar.  1742. 

It  is  true  this  court  has  considered  trusts  as  between  the  trustee, 
cestui  que  trust,  and  those  claiming  .under  Ihem,  as  imitating  the 
possession.  But  it  would  be  a  bold  stride,  and  in  my  opinion  a 
dangerous  conclusion,  to  say,  therefore,  this  court  has  considered 
the  creation  and  instrument  of  trust  as  a  mere  nullity ;  and  the 
estate  in  all  respects  the  same  as  if  it  still  continued  in  the  seisin 
of  the  creator  of  the  trust,  or  the  person  entitled  to  it  I  entirely 
aeree  that  the  rules  and  maxims'  relative  to  succession  or  other 
circumstances  of  property  are  bv  no  means  to  be  questioned  by 
individuals  or  judses.  While  they  are  allowed  and  acquiesced 
in,  the  consent  of  the  people  is  the  best  testimony  of  their  utility 
and  wisdom^  None  but  the  legislature  can  presume  to  examine 
or  change  them.  I  have  therefore  the  strongest  propensity  to 
direct  equitable,  by  a  strict  analogy  to  legal,  property.  I  think 
the  nature  of  my  reasoning  shews  it  And  therefore  1  think  it  a 
fallacy  in  this  case  to  suggest  that  there  is  a  doubt  whether  trusts 
should  not  imitate  lands.  In  my  opinion  they  have  done  so  from 
the  earliest  tinoes,  without  any  distinction  but  what  arose  from 
the  imbecility  or  strength  of  this  jurisdiction, 
r  *251  1  ^Y  objection  to  the  claim  in  the  information  is, 
•-  ^*  J  that  it  *is  for  the  execution  of  a  trust  that  does  not 
exist  Where  there  is  a  trust,  it  should  be  considered  in  this 
court  as  the  real  estate,  between  the  cestui  que  trust  and  the 
trustee,  and  all  claiming  by  or  under  them;  and  the  trustee 
should  take  no  beneficial  interest  that  the  cestui  que  trust  can 
enjoy ;  but  for  my  own  part  I  know  no  instance  where  this  court 
ever  permitted  the  creation  of  a  trust  to  affect  the  right  of  a  third. 

The  transmutation  to  a  trustee  is  the  same  in  its  consequences 
as  the  transmutation  of  possession  without  a  trust;  it  conveys  to 
the  trustee  the  legal  burthens,  and  it  invests  the  trustee  with  the 
legal  privileges.  The  trustee  is  tenant  to  the  prsBcipe,  and  liable 
to  all  onerous  services.  A  special  privilege  of  the  tngbest  benefit 
annexed  by  the  common  law  to  the  possession  of  land,  could  not 
be  separated,  retained,  or  suspended  by  the  creator  of  a  trust; 
the  right  of  voting  for  coroners,  sheriffs,  and  members  of  parlia- 
ment, 7  W.  3.  c.  25.  The  legislature  was  obliged  to  interpose  for 
that  purpose. 

Can  this  court  say  the  conveyance  is  a  nullity?  The  trust 
alters  the  jurisdiction.  The  substantial  owner,  the  cestui  que  trust, 
shall  alone  be  sued  in  this  court.  And  the  events  in  the  trustee's 
family  shall  be  barren  of  services,  heriots,  reliefs,  &c.  to  the  lord. 
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And  to  preserve  the  principle  contended  for  witli  consistency,  it 
must  be  so  said.    Servetur  ad  tenum. 

It  appearing  therefore  to  me  certain,  that  at  law  there  can  be  - 
no  escheat  while  there  is  a  tenant  de  jure^  that  in  equity  ttiere 
was  none  while  trusts  were  called  uses,  and  that  trusts  and  uses 
are  essentially  the  same,  can  I  possibly  think  that  I  have  authority 
to  say,  that  every  lord  in  England  shall  lose  his  legal  right  of 
escheat  in  all  cases  *where  any  man  for  his  own  p  ^.^  1 
convenience  has  put  his  land  in  trust  ?    It  strikes    ^  ^ 

me  that  this  would  be  jus  dare^  not  jus  dicere. 

More  than  two  centuries  have  elapsed  since  uses  have  been 
extinguished,  and  trusts  have  arisen,  yet  I  find  not  a  dictum  in  any 
book  that  countenances  the  present  claim  of  the  crown. 

On  the  contrary,  there  is  the  opinion  of  the  ablest  writers  in 
the  law,  and  a  judicial  determination  against  the  rights  of  the 
crown,  by  a  court,  in  which  presided  one  of  the  ablest  and  most 
learned  judges  that  ever  adorned  the  profession. 

Hale,  P.  C.  fo.  247,  speaking  of  the  forfeitures  of  trusts  in  trea- 
son»  says,  But  where  the  king  or  a  common  person  is  entitled  to 
an  escheat  in  felony,  there,  by  the  attainder  of  cestui  que  Umstf 
neither  lands  nor  trust  escheat ;  for  the  escheat  is  only  ob  defec* 
turn  tenentis;  and  in  this  case  the  king  or  lord  has  his  tenant  as 
before,  namely,  the  feoffee  in  trust,  who  is  attendant  on  the  lord 
or  king  for  his  services.  And  by  the  attainder  of  felony  of  the 
feofiee,  the  lord  shall  have  the  land  discharged  of  the  trust  It  is 
observable  that  this  accurate  writer  says,  that  by  the  attainder  of 
felony  of  the  feoffee,  the  lord  shall  have  the  land  discharged  of 
the  trust.  He  ties  up  the  case  to  the  attainder  of  felony,  which 
makes  an  escheat  ob  defectum  tenentis  where  the  lord  does  not 
come  in  in  the  per,  but  by  title  paramount.  For  where  a  person 
comes  in  in  the  per^  he  takes  suoject  to  the  terms  imposed  oy  the 
forfeitor.  Stand.  P.  C.  fo.  186.  6.  Pimb's  case.  Mo.  196.  Hix's 
case.  Palm.  176. 

The  judicial  determination  is  the  judgment  in  Sir  George 
Sand's  case,  20  and  21  Car.  2.  1  Sid.  403,  more  fully  reported. 
Hard.  488.  The  case  is  in  everybody's  memory.  The  court 
there  had  no  difficulty  upon  *that  part  of  the  case,  ^  ^g-^  -. 
which  is  applicable  to,  and  in  point  with,  the  pre-     ^  '     J 

sent.  All  the  difficulty  arose  on  the  devise  of  the  term,  whether 
it  vested  in  the  felon  as  a  term  in  gross,  and  becarne  forfeited,  or 
whether,  upon  the  whole  will,  it  attended  on  the  inheritance.  And 
therefore,  after  divers  arguments  on  the  case,  Lord  Hale  delivers 
his  opinion  thus:  *'  There  is  no  question  concerning  the  foi*feiture 
of  the  fee  simple  in  trust,  for  that  must  arise  by  escheat,  and  there 
can  be  no  escheat  but  pro  defectu  tenentis^  but  here  is  a  tenant 
in  esse.  But  whether  Sir  George  Sands  shall  hold  the  lands  dis- 
charged of  the  lease,  or  the  crown  shall  have  the  term,  is  the  sole 
doubt"  £.  T.  21  Car.  2.  it  came  on  again.  The  Barons  Hale 
Vol.  L  23 
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and  Turner  delivered  their  opinions,  and  concurred*  Turner,  B. 
founded  himself  on  3  Co.  Marq.  Winchester's  Case,  12  Co.  1.  2. 
Cro.  Jac.  513.  It  was  then  objected  as  it  is  now,  as  it  was  in 
5  £.  4,  who  shall  have  the  trust  ?  The  Chief  Baron  answers.  Sir 
George  Sands  shall  now  hold  the  lands  discharged  of  it,  as  in  the 
case  of  a  grantee  of  a  rent  in  fee,  who  dieth  without  heir,  the 
tenant  of  the  land  shall  hold  it  discharged  of  the  rent,  because 
there  is  no  other  that  hath  any  title  to  it. 

Now  this  illustration  by  the  extinguishment  of  a  rent,  the  grantee 
dyin^  without  heirs  and  assigns,  is  an  answer  to  the  6bjection 
much  insisted  on,  of  want  of  right  and  title  in  the  defendant.  The 
grantee  purchases  the  rent  for  a  full  consideration  paid:  the 
grantor  grants  a  perpetual  rent  out  of  his  estate ;  ah  event  hap- 
pens by  which  there  is  no  owner  in  existence  to  call  for  it.  The 
conseauence  is,  the  grantor  takes  the  rent  without  any  other  right 
than  that  there  is  nobody  to  demand  it. 

But  how  came  the  law  not  to  devolve  it  on  the  crown  quasi 
MlHmtu  h€eres  t  Because  confiscations  are  repugnant  to  the  genius 
r  *254  1  ^^  ^  ^'^^  country,  and  the  law  of  ^England  seems 
'-  -'to  have  confined  them  to  the  single  case  of  a  vacant 

possession  (where  they  do  not  operate  as  penal  forfeitures),  and 
that  not  so  much  for  the  sake  of  the  crovim,  as  to  prevent  disturb- 
ances of  the  public  peace  in  society. 

The  judgment  that  I  have  stat^  being  an  authority  in  point, 
great  efforts  have  been  made  to  weaken  it  Lord  Hale*s  abilities 
in  equity  a  little  questioned — ^that  would  not  bear  commenting 
upon — ^then  he  must  be  suspected  of  a  little  undue  compassion, 
and  was  determining  a  general  important  point  with  reeard  only 
to  the  compassionate  circumstances  of  that  case. — ^But  mis  obser- 
vation is  as  little  warranted  as  that  of  his  want  of  abilities ;  for 
his  determination,  right  or  wrong,  is  founded  on  large  general 
principles,  and  Baron  Turner  is  passed  by  without  the  least 
respect  paid  him,  and  all  the  writers  since  who  have  adopted  this 
determination  as  law.^ 

I  cannot  help  here  remarking,  that  not  one  of  these  great  men, 
in  adhering  to  the  abovementioned  opinions,  were  fri^tened  out 
of  their  determinations,  or  so  much  as  alarmed  with  consequences 
that  now  appear  so  formidable  and  aflecting.  Perhaps  they  con- 
sidered that  no  one  w^ould  be  liable  to  these  dreadful  events,  but 
by  his  own  act  and  election ;  that  every  one  might  answer  the 
exigencies  of  his  own  family  by  the  use  of  trusts,  and  yet  execute 
the  limitfition  in  fee ;  and  that  a  court  of  equity  did  not  sit  to  alter 
the  law  in  order  to  cure  the  oscitancy  or  inattention  of  convey- 
ancers. 

Whether  these  considerations  aflected  them  or  not,  I  cannot 
say.  But  I  profess  they  have  that  weight  vnth  me,  that,  had  1 
the  power,  I  shouM  not  bave  the  inclination  to  alter  the  law  with 
resnect  to  the  point  now  under  consideration. 
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However,  I  think  it  becomes  me  to  examine  particularly  tlie 
grounds  and  magnitude  of  the  terrors  suggested.  , 

*It  is  said,  upon  the  first  conviction  of  felony,  p  ^.^  ^ 
where  the  king  regrants  or  pardons,  mankind  will    ^  J 

be  shocked  that  the  trustee  runs  away  with  the  estate.  Vide  ante^ 
p.  210,  and  p.  236.  Now  let  us  see  the  extent  of  this  objection, 
which  supposes  that,  if  the  crown  can  have  the  escheat  of  the 
trust,  this  direful  calamity  will  be  prevented.  In  every  case  where 
the  king  is  not  lord,  his  pardon  would  signify  nothing,  for  the 
escheat  arises  on  the  judgment ;  and  if  any  compassion  is  due  to 
the  felon,  it  is  the  same  whether  his  estate  is  forfeited  to  the  lord 
or  trustee.  Indeed,  where  the  king's  tenant  is  attainted  of  felony, 
and  his  estate  is  in  trust,  it  will  not  be  forfeited,  pursuant  to  the 
opinion  that  I  hold,  and  therefore  cannot  be  resranted.  But  if  in 
that  case  the  king  thinks  proper  to  pardon  the  ^lon,  what  hinders 
him  from  suing  his  trustee  ?  What  hinders  him  from  instantly 
assigning  his  trust  for  the  benefit  of  his  family  ?  Which  is  all  he 
could  have  done  in  the  case  of  a  regrant,  had  it  been  forfeited  to 
the  crown  ^  for  the  king  by  his  pardbn  could  not  have  purged  the 
corruption  of  blood,  or  restored  the  descent. 

It  is  said  the  king  upon  a  legal  estate  shall  be  liable  to  an 
equity  of  redemption.  xVide  ante,  p.  203,  and  note  there^  I  do 
not  know  that  it  has  ever  been  so  determined.  Lord  Hale  thought 
the  king  should,  because  it  is  an  ancient  right  which  the  party  is 
entitled  to  in  equity.  Baron  Atkins  thought  the  same,  because 
he  saw  the  same  equity  against  the  crown  as  against  a  common 
person.  Yet  it  is  observable,  that  there  is  in  that  case  (Pawlett 
V.  Attorney-General)  a  recognition  of  the  equity  without  any  de- 
claration of  the  remedy.  Whether  this  remedy  has  since  been 
settled  in  the  Exchequer,  where  alone  it  can,  I  really  do  not 
know :  but  I  hope  it  *is  so  settled;  for  I  see  a  great  r  ^^-g  , 
deal  of  equity  to  support  the  opinion  of  Hale  and     ^  -* 

Atkins.  A  mortgage  is  an  assignment  on  condition.  The  con- 
dition being  performed,  the  conveyance  is  void  ab  initio.  Equity 
dispenses  with  the  time,  and  when  the  money  is  paid,  the  con- 
veyance is  void  in  equity  and  conscience. 

I  would  by  no  means  have  it  understood  that  I  think  there  is  any 
equity  that  the  crown  cannot  avail  itself  of;  and  I  hope  that  there 
is  no  equity  that  the  subject  is  not  entitled  to  against  the  crown. 
But  I  own,  upon  very  diligent  inquiry  and  consideration  of  the 
case,  I  at  present  think  the  arms  of  equity  are  very  short  against 
the  prerogative. 

The  next  is  an  objection  by  inverting  the  case  of  a  mortgage ; 
and  it  is  asked,  suppose  the  mortgagor  die  without  heirs,  shall 
the  mortgagee  hold  it  free  of  redemption  1  I  suppose  the  mean- 
ing of  that  question  is,  shall  not  the  lord  have  the  equity  of  re- 
demption 7  or  else  it  is  nothing  to  the  present  purpose.  If  that 
be  the  question,  it  seems  to  me  to  be  the  same  with  the  present. 
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and  admits  of  the  same  answer;  the  lord  hath  his  tenant  and 
services  in  the  mortgagee,  and  he  has  no  right  to  anything  more. 
Perhaps  it  would  not  be  difficult  to  answer  what  would  be  the  jus- 
tice of  that  case,  but  it  is  not  to  the  business  in  hand.  Vide  Fawcett 
V.  Lowther,  2  Ves.  300. 

For  these  reasons  and  authorities,  I  am  of  opinion  that  the 
information  ought  to  be  dismissed. 

I  shall  be  very  short  as  to  the  claim  of  the  heir  ex  parte  ma- 
temdf  because  that  claim  seems  to  me  to  depend  on  pnnciples  in 
a  great  measure  examined  under  the  preceding  question.  The 
judges  have  in  this  case  given  their  opinions,  in  which  I  concur, 
that  if  no  estate  had  passed  to  the  trustees  by  this  conveyance,  or 
r  *257  1  ^^  '^  ^^^  '^^  *been  executed,  the  inheritance  would 
^  ^     not  have  descended  to  the  heir  on  the  part  of  the 

mother. 

No  question  was  referred  to  the  judges,  whether,  if  by  this  con- 
veyance a  use  had  been  limited,  and  not  a  trust,  anything  would 
have  descended  to  the  heir  on  the  part  of  the  mother.  The  law 
was  clear  and  settled,  that  a  use  must  ensue  the  nature  of  the 
land  and  retain  the  same  quality ;  and  whether  the  use  resulted 
or  was  expressed,  since  the  cases  of  Abbott  v.  Burton,  Salk.  590, 
Grodbolt  V.  Freestone,  3  Lev.  406,  and  Martin  v.  Strachan,  Stra. 
1179,  1  Wils.  66,  cit.  5  T.  R.  107,  et  vide  Roe  v.  Baldwere,  lb. 
104,  there  is  no  difference. 

Rolle  in  his  Ab.  2  vol.  fo.  780,  inserts  this  title,  **  Uses  al  common 
ley  et  trusts  ore,"  and  then  adds,  shall  ensue  the  nature  of  lands 
in  descents^  whether  borough  English,  gavelkind,  or  of  a  seisin 
ex  parte  patemd.  And  the  technical  reason  seems  to  be  a  very 
plam  one,  that  in  such  case  the  use  is  the  ok)  use  that  remained 
in  the  grantor.  So  an  equity  of  redemption,  Fawcett  v.  Low- 
ther, 2  Ves.  300. 

The  trust  and  use  being  essentially  the  same,  I  cannot  but  con- 
sider this  as  a  trust  descendible  to  the  paternal  heirs  only ;  and 
that  as  it  would  not  have  descended  to  the  heir  ex  parte  matemd 
had  it  been  a  use  executed,  the  plaintiff  Burgess  can  have  no  right 
or  claim  to  the  trust  in  this  court,  and  therefore  his  bill  must  be 
dismissed,  except  as  to  the  mill,  &c. 

My  Lord  Chief  Justice  was  of  this  ppinion  when  he  gave  on  the 
first  point  his  opinion  for  the  crown,  but  he  concluded  that  if  the 
conveyance  of  1718  operated  so  as  to  bar  the  lord  of  his  escheat, 

r  *258  1  ^*  S*^^®  ^  "8*^^  ^^  ^^^  ^^^^  ^^  ^parte  matemd;  but, 
L  ■'    for  my  own  part,  I  cannot  possibly  see  any  such 

consequence,  for  I  conceive  the  conveyance  makes  no  alteration 
in  the  use  or  trust,  but  that  the  operation  of  it  in  barring  the 
escheat  is  by  bringing  a  legal  tenant  to  the  land,  which  whife  the 
lord  hath  got,  he  retams  his  services,  and  can  have  no  escheat  in 
law  or  equity. 

The  escheat  has  no  necessary  but  only  a  casual,  contingent, 
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accidental  dependance  upon  the  old  use ;  that  use  may  be  deter- 
mined and  no  new  one  raised,  and  yet  the  lord  have  no  claim  to 
his  escheat.  For  instance,  suppose  Mrs.  Harding  had  never 
executed  this  conveyance,  but  had  been  disseised,  and  the  disseisor 
had  died  seised  or  made  a  feoffment,  and  Mrs.  Harding  had  died, 
as  in  fact  she  did,  without  heirs  ex  parte  patemd.  The  old  use  in 
Mrs.  Harding  would  have  been  determmed,  yet  the  lord  would 
have  been  no  nearer  the  escheat  than  if  she  had  left  heirs. 

Shall  I  be  told,  here  is  a  new  use  acquired  by  the  disseisor  by 
operation  of  law  which  will  bar  the  escheat  ?  I  would  answer, 
and  I  think  with  a  better  grace ;  here  may  be  a  new  use  acquired 
by  the  trustee  by  operation  of  law  and  his  own  conveyance :  he 
has  as  much  an  use  as  a  disseisor.  There  is  no  variance  made 
in  the  use  by  Mrs.  Harding.  She  has  made  a  tenant  to  the  estate ; 
that  tenant,  in  my  opinion,  is  a  bar  to  the  lord's  claim.  I  am  there- 
fore also  of  opinion  there  is  no  alteration  of  this  use. 

The  consequence  is,  that  the  heir  ez  parte  matemd  cannot  be 
entitled  to  any  part  of  this  estate  except  the  mill  and  closes  under 
the  deed  of  1713;  that  as  to  all  the  rest,  the  original  bill  must 
be  dismissed,  and  the  information  on  the  part  of  the  crown  dis- 
missed totally. 

*Thi8  Impoitant  case,  which  divided  the  hench,  also  caused 
great  difference  of  opinion  in  the  profession.  It  has  been  said,  [  *259  ] 
indeed,  (2  Yes.  jun.  174,)  that  the  opinion  of  Lord  Mansfield  was 
not  thought  law  in  Westminster  Hall.  There  is,,  however,  among  Mr.  Coxe's  M8S. 
in  Lincoln's  Inn  Library,  an  elaborate  discussion  of  the  arguments  of  the  three 
learned  judges  from  the  pen  of  Mr.  Fazakerley.  That  profound  lawyer  supports, 
with  great  ability,  the  doctrine  in  favour  of  the  right  of  the  crown.  He  pursues  the 
tine  of  argument  adopted  by  Lord  Mansfield,  founding  his  opinion  upon  the  maxim  of 
eqyitoM  »equUur  Ugem,  He  does  not,  however,  advance  any  new  objections  to  the 
opposite  opinion,  founded  on  the  strict  nature  of  escheats  ttb  defectum  tenentte,  and 
the  want  of  equity  in  the  crown  to  compel  a  conveyance  of  the  legal  estate  in  con- 
aequence  of  the  determination  of  the  trust. 

Before  adverting  to  subsequent  cases,  it  may  not  be  improper  to  remark  the  cur- 
sory notice  taken  of  this  important  point  by  Lord  Hardwicke,  in  a  case  which  occur- 
rad  subsequent  to  his  suggestion  (ante,  p.  181,)  of  the  necessity  of  making  the 
Attorney-General  a  party  to  the  present  suit  Fawcett  v.  Lowther,  2  Yes.  300.  His 
lordship,  though  he  desired  to  be  understood  as  giving  no  opinion  upon  the  point, 
observed,  <*  Though  it  is  a  considerable  argument  that  otherwise  there  will  be  an  end 
of  escheats,  because  all  the  lands  in  England  will  soon  be  in  trust,  yet  that  is  con- 
trary to  the  old  doctrine:  it  is  contrary  to  the  law  before  the  statute  of  uses,  when 
uses  were  mere  trusts.'* 

The  firrt  case  in  which  the  determination  in  Burgess  v.  Wheate  came  to  be  con- 
sidered, was  Middleton  v.  Spicer,  1  Bro.  C.  C.  201.  It  is  generally  thought  (2  Yes. 
jun.  179,)  that  the  opinion  of  Lord  Thurlow  coincided  with  that  of  Lord  Mansfield. 
But  whatever  might  have  been  his  lordship's  private  opinion  upon  the  point  the 
dedtUn,  at  least  in  that  case,  docs  not  in  any  degree  afiect  the  authority  of  Bur- 
gess T.  Wheate.  It  relates  to  a  different  subject  matter,  and  is 
fcranded  *on  entirely  diffisrent  principles.  The  question  was  one  [  *260  ] 
of  vacant  paesesnon,  and  therefore  a  question  of  prerogative. 
In  Burgess  v,  Wheate  it  was  a  question  of  tenure  t  the  claim  of  the  crown  being 
admitted  on  both  sides  to  be  <<  seignioral,  and  not  prerogatival.'* 

The  next  case  was  Walker  v.  Denne,  2  Yes.  jun.  170.  Though  Burgess  v. 
Wheate  was  much  cited  and  relied  upon  bj  the  counsel  for  the  trustees,  yet  the  two 
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CMM  mtn  entirely  dinimiler.  In  that  caie  a  testator  had  directed  money  to  be  laid 
oat  in  manon,  lands,  tenements,  tithes,  or  hereditaments,  or  very  long  terms,  with 
limitations  applicable  to  real  estate.  The  money  not  having  been  laid  out,  the  crown 
was  held  on  ^ore  of  heirs,  to  have  no  equity  to  have  it  laid  out  on  real  estates  in 
ordei  to  claim  by  escheat 

The  next  case  was  Barclay  v.  Russell,  3  Ves.  424.  That,  however,  was  also  like 
Middleton  v.  Spicer,  a  case  of  vacant  possession.  Lord  Loughborough  there 
remarked,  without  disapprobation,  thai  the  ground  of  the  present  decision  was,  thers 
being  a  terre^enant. 

The  last  case,  and  the  one  which  approaches  the  nearest  to  the  present,  is  Wil- 
liams v.Lord  Lonsdale,  3  Ves.  752,  that  was  a  devise  o£  copyhold  (duly  surrendered) 
to  A  and  his  heirs  in  trust  for  B  and  his  heirs.  B  died  without  heirs.  Though  it 
has  since  been  determined  in  The  King  v.  Coggan,  6  East  481,  contrary  to  an 
opinion  there  expressed  by  Lord  Loughborough,  that  the  Court  of  K,  B.  inU  com- 
pel a  lord  by  mandamus  to  admit  the  heir  of  a  trustee  to  enable  him  to  try  his  title ; 
yet  that  case  has  established,  that,  as  between  the  lord  and  the  heir  of  the  trustee 
claiming  to  be  admitted,  a  €ourt  •/  equity  could  not  interpose.  That  a  person 
having  the  legal  estate,  and  only  the  le^  estate,  cannot  come  into  equity  for  any 
purpose.  His  lordship  considered  thai  case  as  the  converse  of  Burgess  v.  Wheate, 
which  he  relied  upon  as  applying  for  the  defendant  Thai  the  ground  of  the 
decision  in  that  case  was,  the  want  of  jurisdiction  in  the  ^court, 
[  *261  ]  the  crown  having  no  title  by  tubp^na:  and  upon  the  same 
ground  his  lordslup  dismissed  the  bill  in  that  ease. 

The  above  are  the  only  opinions  or  judicial  dedsioos  which  are  at  all  oonnected 
with  the  present  case.  It  will  be  observed  that  none  of  them  impugn  its  authority ;  and 
that  some  of  them,  if  they  do  not  expressly  confirm  it,  yet  have  tended  very  con- 
siderably to  recognise  and  countenance  the  principles  upon  which  the  Master  of  the 
Rolls,  and  the  Lord  Keeper,  founded  their  opinions. 


Oakeley  v.  Smith. 

(Reg.  Lib.  b.  1758,  fel.  1 12.)  (a) 

[Uth  6t  85th  Nov.  1757.  14th  Dec  1758.  17th  Jan.  &  3d  Feb.  1759.  a  C. 
Amb.  368.  Perryn,  M8S. 

Two  tenants  in  common  in  tail  of  a  copyhold  estate  (where  the  entaU  was  barred  by 
surrender)  enter  into  an  agreement  for  a  partition,  and  make  cross  surrenders  of 
the  parts  allotted  to  each  oAher:  held,  that  they  only  barred  a  moiety  of  their  res- 
pective estates,  and  that  the  agreement  to  divide  caimot  operate  as  a  partition, 
particularly  in  the  case  of  copyholds,  as  it  was  without  the  kHd*s  privity;  nor  can 
a  defendant,  claiming  under  the  entail,  be  compelled  to  substantiate  the  agree- 


HENRY  GRIFFITH  BIGG  iroon  his  marriage  with  Lucy 
Lcchmerc,  29th  May,  1699,  agreed  to  stirrender  the  premises  in 
question,  being  copyhold,  to  trustees  to  the  use  of  himself  for 
life;  remainder  to  Lucy,  the  wife,  for  life  for  her  jointure; 
remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
all  the  daughters  of  the  marriage  in  tail;  remainder  to  the  heirs 
of  his  body ;  remainder  to  his  brother,  Thomas  Bigg,  in  tail ; 
remainder  to  his  own  right  heirs.  On  the  20th  June,  1699,  a  sur- 
render was  made  to  the  abo\-e  uses,  except  that  instead  of  the 
limitation  to  all  the  daughters  in  tail,  it  was  made  by  mistake  to 
the  eldest  daughter  in  tail.  The  only  son  of  the  marriage  dying 
without  issue,  it  became  necessary  to  rectify  the  settlement :  and 

(a)  The  slatMDMit  of  forts  is  entend  «»der  the  oiiginal  decree  B.  1757,fol.  81. 
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accordingly,  18th  June^  1726,  a  decree  was  made  that  the  daugh- 
ters should  have  the  benefit  of  the  articles,  and  that  a  new  sur- 
render  should  be  made,  and  a  recovery  to  the  uses  in  the  articles. 

*0n  the  31st  May,  1728,  a  recovery  was  suffered  ^  ^^rto  i 
pursuant  to  the  decree,  which  appeared  to  be  the    ^  ^ 

only  instance  of  a  recovery  suffered  of  any  premises  within  that 
manor;  but  by  the  custom,  estates  tail  had  been  constantly  barred 
by  surrender  (a). 

Henry  Griffith  Bigg  died,  leaving  issue  by  the  defendant  Lucy 
only  two  daughters:  viz.  Sarah,  afterwards  married  to  the 
defendant  Smith,  and  Lucy,  late  wife  of  the  plaintiff  Oakeley. 

The  daughters,  previous  to  their  respective  marriages,  exe- 
cuted an  agreement,  bearing  date  the  27th  of  June,  1735,  to 
divide  the  copyhold  premises ;  and  accordingly  Benthall  Farm, 
and  other  particular  premises  by  name,  were  allotted  to  Sarah: 
and  Asterley  Farm,  and  other  particular  premises  by  name,  to 
Lucy ;  and  on  the  same  day  Lucy  the  mother,  and  Lucy  the 
daughter,  join  in  a  surrender  of  Benthall  moiety  to  the  mother  for 
life,  remainder  in  fee  to  Sarah  in  fee.  And  by  the  same  instru- 
ment the  mother  and  Sarah  join  in  a  surrender  of  Asterley  moiety 
to  the  use  of  the  mother  for  life,  remainder  in  fee  to  Lucv  the 
daughter ;  and  Lucy  the  mother  was  admitted  to  the  whole  for 
her  life  accordingly. 

By  articles  bearing  date  the  6th  of  July,  1735,  executed  pre- 
vious to  the  marriage  of  the  plaintiff  with  the  said  Lucy  Bigg,  it 
was  covenanted  that  the  reversion  in  fee  of  the  said  premises 
expectant  upon  the  decease  of  the  defendant  Lucy  the  mother, 
and  of  which  (as  was  thereby  recited)  a  partition  and  surrender 
had  been  made,  should,  within  three  months  after  the  said  mar- 
riage, be  settled  to  the  use  of  the  plaintiff  and  Lucy  his  said 
intended  wife  *for  life,  and  the  life  of  the  survivor ;  p  ^ogs  i 
remainder  to  trustees  for  500  years  to  raise  portions    ^  ^ 

for  younger  children;  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  with  several  remainders  over ;  remainder 
to  the  plaintiff  in  fee. 

The  marriage  took  effect,  and  afterwards  by  an  act  of  parlia- 
ment, 20  Geo.  2.  the  reversion  in  fee,  limited  by  the  articles  to  the 
husband,  was  vested  in  the  defendants  Walcot  and  Hill  in  trust 
for  such  uses  as  Lucy  the  plaintifTs  wife  should  by  deed  or  will 
appoint 

Lucy  by  will,  bearing  date  the  20th  of  October,  1749,  devised 
this  reversion  to  the  plaintiff  her  husband  for  life,  with  a  power 
for  the  plaintiff  at  any  time  by  deed,  sealed  in  the  presence  of 
two  witnesses,  to  demise  the  premises,  when  in  possession  to  raise 
2000/. ;  and  after  the  plaintiff's  decease,  and  subject  to  the  power, 
to  her  sister  Sarah  in  fee. 

(a)  A  cDitom  to  bar  by  tarrander,  may  tubaiat  in  the  same  manor  concurrently 
witti  a  eoalom  to  bar  by  reeofeiy.  Eferall  «.  Smallay,  8tr.  1 107.  1  WUa.  86.  Doe  ▼. 
Tniby,  Black.  Rop.  9U. 
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By  a  codicil,  bearing  dsAb  the  15th  of  June,  1750,  Lucy 
appoints  the  further  sum  of  1000/.  to  be  paid  to  the  plaintiff  her 
husband,  charged  on  the  said  premises^  within  six  months  after 
her  decease ;  and  directed  the  said  estates  should  be  liable  to  the 
payment  thereof. 

This  was  a  bill  to  have  the  two  several  sums  of  200W.  and 
1000/.  raised  for  the  plaintiff's  benefit ;  and  the  only  question  in 
the  case  was,  what  interest  the  wife  had  in  this  estate  at  the 
time  of  making  the  will,  or  what  part  of  the  copyhold  premises 
should  be  liable  to  the  charge  ? 

The  cause  came  on  to  be  heard  on  the  14th  and  25th  of 
November,  1757,  before  the  Master  of  the  Rolls,  sitting  for  the 
Lord  Keeper,  when  his  Honour,  after  argument  at  the  bar, 
delivered  the  following  judgment 

The  Mastsr  op  the  Rolls. — (After  stating  the  facts  very 
particularly).  On  the  part  of  the  defendant  it  was  insisted,  that 
by  the  surrender  of  the  mother  and  daughters  of  the  27th  of 
r  *2B4  1  ^^^^  1735,  *by  way  of  cross  surrenders  of  each 
^  ^    other's  moiety,  only  a  moiety  of  the  estate  tail  was 

barred. 

The  daughters  were  then  tenants  in  common  of  the  estate  tail, 
expectant  on  the  mother's  decease ;  and  Thomas  Bigg  the  uncle 
being  dead,  they  were  jointly  seised  of  the  reversion  in  fee.  Now 
the  daughters  being  tenants  in  common,  ought  to  have  joined 
with  the  mother  in  a  surrender  of  the  whole  premises ;  for  by 
the  method  which  they  adopted,  one  moiety  of  the  premises  was 
left  unsurrendered  by  each  of  them.  See  the  case  of  Church  v. 
Edwards,  2  Bro.  C.  C.  180.  But  Mr.  Solicitor-General  has 
insisted  that  by  the  agreement  between  the  daughters  in  1735,  a 
partition  of  the  premises  was  actually  made ;  and  then,  by  the 
cross  surrenders  of  the  respective  moieties,  the  estate  tail  in  the 
whole  was  effectually  barred. 

To  consider  the  nature  and  effect  of  this  agreement;  and  first, 
what  would  be  the  legal  construction  of  it,  supposing  it  the  case 
of  a  freehold  ? 

Tenants  in  coparcenary  are  at  common  law  compellable  to 
make  partition,  and  so  are  now  tenants  }n  common,  and  joint 
tenants  by  statute.  Now  it  is  said,  that  though  the  law  gives  a 
compulsory  method  to  make  a  partition,  yet,  that  parties  may 
agree  to  do  it  voluntarily,  and  that  such  voluntary  agreement  for 
a  partition  will  be  carried  into  execution,  even  in  a  court  of  law, 
and  for  this  purpose  was  cited  Lit  sect.  243,  and  the  following 
sections,  where  four  methods  of  voluntary  partitions  are  men- 
tioned, and  one  compulsory  method,  viz.  by  writ.  But  that  a 
court  of  law  will  execute  such  voluntary  agreements,  is  so  far 
from  being  there  laid  down,  that  I  think  Littleton  says  the  direct 
contrary,  sect.  243.    "  One  method  of  partition  is,  where  tliey 
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agree  to  make  partitioti;  and  do  make  partition  of  the?  tenements ;" 
so  that  they  must  not  only  agree,  but  partition  m\ist  actually 
*be  made  in  consequence  of  it ;  and  whenever  the  ^  ^^  - 
word  agreement  is  used  in  the  subseouent  sections,    '-  -I 

it  is  made  use  of  only  as  one  species  of  partition  in  opposition'  to  the 
compulsory  method  by  writ;  and  there  is  nothing  in  Littleton  but 
that  such  agreement  must  be  afterwards  executed  by  legal  con- 
veyances. And  it  is  not  to  be  wondered  atf  that  no  doctrine  of 
this  kind  is  to  be  found  there,  for  Lord  Coke  was  the  last  person 
in  the  world  that  would  be  for  giving  a  legal  effect  to  any  thing 
equitable.  And  I  think  it  mi^ht  in  this  case  as  well  have  been 
contended  that  the  articles  m  1699  made  a  legal  settlement, 
as  that  the  agreement  between  the  daughters  made  a  partition. 

But  secondly,  to  consider  the  effect  of  this  agreement  in  case 
of  a  copyholds 

And  here  arises  a  stronger  objection  than  if  it  had  been  the 
case  of  a  freehold,  because  the  agreement  was  without  the  privity 
or  intervention  of  the  lord.  In  copyhold  estates  the  dependency 
of  the  tenant  cipon  the  lord  is  always  to  be  kept  up.  Many  acts 
occasion  a  forfeiture  by  the  lord's  not  being  a  party  or  privy  to 
them,  as  an  alienation  by  deed,  &c. ;  whereas  if  a  copyholder, 
tenant  for  life  only,  should  surrender  in  fee,  this  would  not  be  a 
forfeiture  of  a  copyhold  estate  as  it  would  of  a  freehold,  because 
of  the  intervention  of  the  lord  who  is  a  party  to  the  act.  Vide  the 
King  V.  Haddenham,  15  East  463. 

But  it  was  said  that  this  partition  by  the  agreement  would  bind 
the  lord,  and  that  it  affects  only  the  possession  of  the  estate,  and 
the  lord  is  not  prejudiced.  Certainly  it  changes  the  nature  of  the 
tenure.  The  lord  could  not  have  belen  barred  by  this  act  in  pais, 
supposing  there  had  been  hn  escheat,  nor  to  have  accepted  a 
moiety  of  the  quit  rent^  Nothing  can  be  done  without  the  irtter- 
vention  of  the  lord. 

*But  further,  this  agreement  was  merely  execu-  ^  ^^^^  ^ 
tory,  eventual,  and  contingent,  and  the  parties  them-    ^  J 

selves  were  far  from  designing  or  considering  the  agreement 
itself  as  a  complete  partition,  which  had  reference  to  the  surren- 
der, and  was  made  to  execute  and  effectuate  the  agreement  the 
very  same  day.  I  am  therefore  of  opinion,  that  the  power  which 
the  plaintiff's  wife  executed  will  operate  only  on  one-fourth  of 
these  copyhold  premisesf  viz.  one  moiety  of  the  moiety  surren- 
dered to  her. 

As  to  the  other  point  that  wa^  mscde,  viz.  whether,  if  the  sur- 
render was  defective,  so  as  not  to  bar  the  whole  estate  tail,  a 
court  of  equity  would  nbt  (as  the  pfeintiff  had,  in  consideration  of 
the  marriage,  and  his  wife^'s  portion,  settled  an  estate'  of  his  own 
of  1000/.  jier  annum  on  the  issue  of  the  marriage),  compel  the 
defendant  to  substantiate  the  articles  of  1735?  h  is  very  clear 
that  equity  will  not  interpose ;  the  defendant  claiming  under  the 

Vol.  I.  24 
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entail  per  formam  donh  and  paramount  the  daughters,  cannot  be 
affected  by  any  agreement  or  transaction  between  them. 

This  was  a  rehearing  from  the  above  decree. 

The  Solicitor-General,  Wilbraham,  and  Comyn  for  the  plain- 
tiffs, urged  the  same  arguments  as  those  alluded  to  in  the  above 
judgment,  and  also  cited  Docton  v.  Priest,  Cro..Eliz.  95.  Ross 
V.  Ross,.l  Ch.  Ca.  171, 

The  Attorney-General  and  De  Grey  for  the  defendants. 

The  Lord  Keeper. — Here  are  two  matters  for  the  considera- 
tion of  the  court:  first,  what  was  the  effect  of  the  several  surren- 
ders in  barring  the  estate  tail ;  and  secondly,  as  to  the  equity  upon 
the  agreement.  * 

As  to  the  first  point.  The  surrenders,  in  order  to  bar  the 
estate  tail,  must  surrender  the  entire  estate,  that  a  new  estate 

r  *267  1  ™^y  *^'*^  ^^  ^^^  admission  of  the  lord.  A 
*■  -I     'recovery  can  in  that  manner  only  be  effected  at 

common*law.  If  one  tenant  in  common  comes  in  by  voucher,  it 
will  bar  only  a  moiety.  If  both  by  distinct  deeds  grant  severally 
a  moiety  to  the  tenant  to  the  preecipe,  and  the  recovery  is  suf- 
fered, it  will  bar  the  estate  tail  in  a  moiety  only. 

It  was  contended  at  the  bar  that  the  agreement  operated  as  a 
partition  of  the  copyhold,  and  that  it  is  the  same  in  this  case  as  if 
it  had  b^en  the  case  of  a  freehold,  where  a  partition  in  writing, 
without  words  of  conveyance,  would  have  been  a  good  partition- 
But  in  my  opinion,  even  if  that  point  had  been  established  in  the 
case  of  a  freehold,  it  does  not  therefore  follow  that  it  would  be 
the  same  in  the  case  of  a  copyhold.  It  is  only  an  agreement  to 
divide,  not  an  actual  partition :  afterwards  each  surrenders  only 
a  moiety  of  a  moiety.  Neither  had  power  over  more ;  it  cannot 
therefore  operate  as  a  surrender  of  the  whole. 

The  second  point  is  too  clear  to  have  any  doubt  upon  it 
whatever. 

Decree  affirmed. 

Vide  Ireland  t.  Rittie,  1  Atk.  641.  Oldham  y.  Hughes,  2  Atk.462.  May  r.  Hodi:, 
Harg.  Co.  Lit  046,  n.  1. 


Edwards  v.  Pike. 

(Reg.  Lib.  ▲.  175S,  fol.  414.) 

[1759.  24Ui  February  dc  Ut  March;  8.  C.  dt.  1  Cox,  17.] 

beviie  held  to  be  void,  being  proved  to  be  upon  a  secret  trust  for  a  charity ;  convey* 

ances  having  been  made  by  the  deviseesi  and  the  trust  declared,  though  thoy 

denied,  by  their  answer,  having  made  any  promise. 

THIS  was  a  bill  brouc;ht  by  the  heir-at-law  of  Frances  Markes, 
to  have  a  reconveyance  of  certain  premises  from  the  corporation 
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of  New  Sarum,  who  were  grantees  of  the  devisees  under  her 
will ;  on  the  ground  of  the  devise  being  void  by  the  statute  of 
mortmain. 

*The  testatrix,  who  resided  at  Salisbury,  had,  r.  ^^  ^ 
during  her  hfetime,  placed  poor  persons  in  some    L  J 

houses  which  she  possessed  in  that  city,  and  being  desirous  that 
they  should  continue  there  after  her  death,  she,  by  a  will  bearing 
date  the  3d  of  February  172&,  among  other  things,  devised  those 
premises  to  trustees  for  the  residence  of  the  poor  and  impotent 
persons  of  the  parish.  But  being  apprehensive  that  the  devise 
might  be  void  by  the  statute  of  mortmain,  she  frequently,  in  the 
course  of  the  years  1750  and  1751,  consulted  Mr.  Bingham,  a 
barrister,  in  what  manner  she  might  defeat  the  statute,  who  told 
her  that  she  might  do  so  by  devising  upon  a  secret  trust.  Accord- 
ingly, in  the  month  of  July  and  August  1750,  she  executed  a  will 
and  two  codicils,  by  which  she  made  an  entire  disposition  of  her 
property,  with  the  exception  of  these  houses. 

By  a  third  codicil,  bearing  date  the  9th  of  May  1751,  she  devised 
these  premises  to  her  two  nieces,  the  defendant  Mary  Pike,  and 
Catherine  (afterwards  the  wife  of  the  defendant  John  Tatum),  to 
bold  the  same  to  and  to  the  use  of  the  said  defendants  Mary  and 
Catherine,  and  their  heirs  and  assigns  forever. 

After  the  execution  of  this  codicil  she  called  up  into  her  room 
the  defendants,  her  two  nieces,  who  stated  by  their  answers  that 
they  found  there,  on  coming  in,  two  persons  of  the  name  of 
Richard  Wykes  and  William  Coles  (both  of  whom  were  examined 
by  the  plaintiffs).  That  Wykes  then  read  to  them  a  memorandum 
purporting  that  testatrix  had  devised  the  premises  to  them  and 
their  heirs ;  that  testatrix  informed  them  of  her  intention,  and 
entreated  them  to  promise,  in  the  presence  of  those  two  persons,' 
that  they  would  immediately  upon  her  death,  convey  the  premises 
to  the  mayor  and  commonalty  of  New  Sarum,  and  their  succes- 
sors forever,  upon  trust,  that  they  should  from  time  to  time  place 
such  poor  persons  in  the  said  messuages  as  to  them  r  ^OQO  1 
should  *seem  meet.      It  was  proved  that  Mary    ^  J 

promised  to  do  whatever  her  aunt  thought  proper,  and  that  the 
other  niece  remained  silent,  though  they  both  denied  by  their 
answers,  that  they  had  made  any  promise  to  convey.  The  bill 
charged  that  this  was  an  elusory  disposition,  in  order  to  evade 
the  statute  of  mortmain. 

The  testatrix  died  on  the  27th  of  December,  1753.  By  inden- 
ture of  bargain  and  sale,  bearing  date  the  26th  of  June,  1754,  the 
said  premises  were  conveyed  By  the  said  Mary  and  Catherine 
Pike,  to  the  said  mayor  and  commonalty  and  their  successors  for 
ever ;  and  by  an  indenture  of  the  same  date  made  between  the 
said  mayor  and  commonalty  of  the  one  part,  and  the  said  Mary 
and  Catherine  Pike  of  the  other,  reciting,  that  in  pursuance  of  a 
promise  which  they  had  made  to  their  late  aunt,  they  had,  by  an 
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indenture  .of  ^eyen  date,  conveyed  the  said  premiae^  to  the  said 
mayor  and  ;commoj)alty ;  it  wjis  declared  that  the  premises  were 
conveyed  upon  the  trusts  mentioned  in  the  memorandum. 

The  Sojicitor-General,  Wilbraham,  and  Hoskins,  for  the  plain- 
tiff 

The  Attorney-General  and  Perrott  for  the  corporation ;  and 
Sewell  and  Browning  for  the  nieces,  insisted  that  it  was  no  trust, 
but  a  voluntary  donation  of  the  nieces ;  that  the  devise  to  them 
could  not,  according  to  the  statute  of  frauds,  be  controlled  or 
revoked  but  by  some  act  executed  with  equal  solemnity. 

The  Lord  Keeper,  however,  was  of  opinion  that  the  nieces 
took  the  estate  on  a  promise,  aiid  declared  the  devise  void,  and 
decreed  a  xeconyeyajice. 

Vide  Boton  t.  8t|^li«m,  p09t,  17  No^«mber,  1760,  and  the  cans  cited  in  the  note 
there. 


[  '270  3      *Earl  of  Darlington  v.  Bowes. 

£t  e  corUra, 

Earl  of  Darlingtcm  v.  Bowes. 

(Reg.  Lih.  1. 1768,  fol.  314.) 

[1759.  Sd  March.  8.  C.  dt.  1  Batr.  263.] 

New  triale  granted  in  iMues  Erected  to  Dry  the  right  of  the  soil,  thoogh  the  judge 
certified  in  favour  of  the  verdict;  •■  there  was  no  precedent  of  a  decree^  where 
the  inheritance  would  be  bound,  being  made  upon  one  verdict  only. 

BY  orders  made  at  the  hearing  in  the  two  former  of  these 
causes  on  the  5th  of  May,  1755,  in  the  last  on  the  20th  of  Fe- 
bruary, 1755,  issues  had  been  directed  to  be  tried  at  the  then  neTt 
assizes  for  the  county  of  Durham,  whether  the  commons,  &c., 
within  the  boundaries  therein  mentioned,  or  any  and  what  part 
thereof,  were  the  soil  and  freehold  of  the  plaintiff  or  the  defend* 
ant 

These  issues  had  been  thrice  carried  down  to  be  tried  at 
Durham,  and  (the  regulations  of  the  court  of  King's  Bench,  as 
to  views,  having  not  yet  been  made  (a) ),  they  were  twice  put  off 
by  the  defendant  upon  objections  on  account  of  the  view ;  and 
the  third  time  a  view  having  been  granted  by  consent  upon  terms, 
the  trial  was  prevented  from  taking  place  by  an  accident  which 
happened  to  the  judge.  The  defendant  moved  in  Trinity  Term, 
1758,  for  a  view,  but  refused  to  renew  his  former  consent,  or  to 
come  into  any  terms,  insisting  that  by  law  he  was  entitled  to  a 
view  of  course.  The  plaintiff  had  likewise  moved  for  a  view 
consenting  to  terms.  Both  motions  were  adjourned  to  the  last 
day  of  Trinity  Term,  1758,  when  the  court,  upon  all  the  circum- 

(a)  They  were  made  in  Hilary  Term,  30  Geo.  2,  vide  I  Burr.  253. 
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stances,  rejected  the  defendant's  motion,  unless  he  consented 
within  a  week  to  the  terms  proposed,  which  he  refused,  1  Bur.  2. 

*Tlie  issues  came  on  to  be  tried  at  the  last  sum-  j-  ^^,  .. 
mer  assizes  at  Durham  before  Mr.  Baron  Smythe,    ^  J 

when,  in  the  former,  a  verdict  was  found  for  the  plaintiff  by 
default ;  in  the  second,  which  was  tried,  there  was  a  verdict  also 
for  the  plaintiff. 

The  learned  judge  certified,  that  he  was  satisfied  with  the  ver- 
dict, and  also  '*  that  a  view  was  perfectly  unnecessary,  there  being 
no  dispute  concerning  the  locality,  discrimination,  or  limits  of  the 
premises,  but  merely  a  question  to  whom  certain  lands  belonged," 
1  Burr.  256. 

The  defendant  now  moved  for  new  trials,  on  the  ground,  First, 
of  having  been  injured  for  want  of  a  view  being  taken  of  the 
premises,  there  being  several  buildings,  inclosures,  and  other 
remains  of  acts  of  ownership  done  by  him  and  his  ancestors  on 
the  place  in  question,  which  could  not  properly  be  applied  in  the 
trial  for  want  of  a  view  by  the  jurv ;  and,  Secondly,  because  it 
was  necessary  to  have  another  verdict  before  the  inheritance  was 
bound ;  it  being  a  rule  in  this  court  never  to  bind  the  inheritance 
upon  one  verdict,  and  there  being  several  instances  of  three  or 
four  new  trials  being  granted  in  such  cases. 

The  Attorney-General,  Perrott,  and  Wilbraham,  in  support  of 
the  motion. 

The  Solicitor-Greneral,  Norton,  and  Hoskins,  contra. . 

The  Lord  Keepbr  expressed  great  disapprobation  of  suits  of 
this  nature,  vide  Wake  v.  Conyers,  post^  June  1769,  and  inquired 
if  there  was  any  instance  of  a  decree,  where  the  inheritance 
would  be  absolutely  bound,  being  made  upon  one  verdict  only  (c), 
observing  that  he  thought  •there  were  some  old  ^  i^^j^  i 
ones  (a),  and  that  if  any  could  be  found,  he  would    *-  J 

certainly  refuse  the  present  motion :  but  none  having  been  pro- 
duced, the  motion  was  granted. 

His  lordship  also  approved  the  denying  a  view,  unless  the 
defendant  renewed  his  consent ;  and  made  it  part  of  the  order 
for  a  new  trial,  that  he  should  consent  to  the  terms.  See  Tidd's 
Practice,  802. 

(c)  It  hfti  froqaently  been  Mid,  that  a  decree  ought  not  to  be  made  to  bind  the 
inkontanoe,  where  there  has  been  but  one  trial  at  law.  Fitton  ▼.  Lord  Macclesfield, 
1  Vem.  392.  Edwin  ▼.  Thomas,  2  Vera.  76.  Earl  of  Bath  ▼.  Sherwin,  Free.  Can. 
361.  Gilb.  Rep.  8.  Leightonv.  Leighton,  1  P.  W.  674.  Barefoot  v.  Tay,  1  Bunb. 
158.  DalUm  v.  Dalton,  8eL  Ga.  temp.  King,  13.  Lord  Fanconberg  ▼.  Pierce,  Amb. 
310,  and  cit  4  Yes.  206,  where  four  trisls  were  granted.  In  Lord  Sherborne  ▼. 
'  Naper,  dL  ib.,  afier  three  ejectments,  an  issue  was  directed  unon  the  same  point;  a 
new  trial  was  afterwards  granted  on  appeal  to  the  House  of  Lords;  and  after  that 
another  ejectment  was  tried,  2  Ridg.  Cases  in  Parliament  in  Ireland,  224,  ^  vide 
Swinnerton  ▼.  Marquis  of  Stafford,  3  Taunt  91. 

(a)  Lord  Clarendon's  decree  ui  Fitton  v.  Lord  Macclesfield,  appears  to  have  been 
made  upon  one  trial  only ;  and  there  Is  a  loose  note  of  a  case  of  the  name  of  Wilson  ▼. 
Story,  14  Yin.  Ab.  481,  which  seems  to  countenance  this. 
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The  issues  were  afterwards  tried  before  Mr.  Justice  Bathurst, 
when  verdicts  were  agaia  found  for  the  plaintiff.  The  defendant 
again  moved  for  now  trials,  which  were  refused,  and  a  decree 
(June  14,  1760),  was  made  for  the  plaintiff  according  to  the  ver- 
dicts (Reg,  Lib.  a.  1769,  fol.  425)  (c). 

(( )  "There  is  a  diilerence  between  ioiues  at  common  law,  and  iinies  directed  hj 
this  court ;  because  the  intent  of  it  here  is  only  to  ir\form  the  contcienee  of  the  eourt^ 
and  therefore  not  tied  down  to  the  same  strictness  and  regard  for  yerdicta  as  courts 
of  common  law,"  per  Lord  Hardwicke.  Richards  ▼.  Symes,  2  Atk.  319,  e/  vide 
Baker  v.  •Hart,  I  Ves.  28.  3  Atk.  642.  Stace  ▼.  Mabbot,  2  Vea. 
[  *273  ]  562.  Standen  ▼.  8tand«n,  I  Ves.  jun.  134,  O'Connor  v.  Cook, 
8  Yes.  535.  The  Warden  and  minor  canons  of  8t  Paul's  v. 
Morris,  9  Ves.  155.  Pemberton  v.  Pemberton,  11  Ves.  50.  Hampton  ▼.  Hampton, 
3  Ves.  and  Be.  41. 


Moore  v.  Battle* 

(Reg.  Lib.  Min.  App.  1758,  1759.)  (a) 

[1759.  Sd  dc  5th  March.  8.  0.  Amb.  371.] 

A  agrees  to  lend  B  1000/ ,  and  for  that  purpose  sells  1000/.  stock,  which  being  under 
par^  produces  only  923/.:  heafterwaids  lends  a  further  sum,  1400/.,  part  of  which 
being  sold  out  in  like  manner,  produces  only  1132/.  5«.,  and  takes  mortgages  for 
the  two  sums  at  5  per  cent, ;  in  the  former  caae,  with  a  covenant  to  reduce  the 
interest  to  4  per  cent,  if  paid  within  one  year,  in  the  latter  case,  with  a  power  to 
the  borrower  to  replace  t}ie  stock  within  two  years. 

On  a  bill  brought  by  A  for  a  foreclosure,  the  whole  money  having  been  allowed  in 
the  account  by  the  master,  held,  the  transaction  was  usurious,  and  that  equity 
would  relieve  though  the  money  had  been  paid. 

BY  indenture,  bearing  date  the  24th  of  March,  1743,  the  plain- 
tiff had  mortgaged  certain  premises  to  the  defendant,  Dr.  Battie, 
to  secure  the  sum  of  1 1,000/.  at  5  per  cent 

The  plaintiff  having  occasion  for  the  further  sum  of  1000^,  the 
defendant  agreed  to  advance  it  to  him ;  and  accordingly  sold  out 
1000/.  South  Sea  Annuities,  which  were  then  at  a  discount  of  76/. 
upon  the  whole  sum,  and  paying  to  the  plaintiff  924/.,  the  sum  for 
which  they  sold.  By  a  deed  poll,  bearing  date  the  1st  of  July, 
1744,  the  plaintiff  charged  the  premises  with  a  further  sum  of 
1000/.,  with  interest  at  5  per  cent  with  a  covenant  to  reduce  the 
interest  to  4  per  cenL  if  paid  within  one  year. 

The  plaintiff  afterwards  applying  for  the  loan  of  a  further  sum 
of  2100^,  the  defendant,  in  order  to  complete  it,  sold  out  1400/. 
South  Sea  Annuities,  which  being  under  par  sold  at  a  loss  of 
267i  155.,  and  paying  to  the  plaintiff  the  sam  of  1132/.  5^. 
r  #274  1  ^y  *  ^^®^  P^''»  ^bearing  date  the  17th  of  September, 
^  ^     1747,  the  premises  were  charged  with  the  further 

sum  of  2100/.  at  5  per  cent  interest,  with  a  power  to  the  plaintiff 
to  reinstate  the  1400/.  South  Sea  Annuities  at  any  time  within  two 
years,  which  was  never  done. 

The  defendant.  Dr.  Battie,  having  brought  a  bill  to  foreclose, 
and  the  plaintiff  in  his  answer  having  admitted  the  mortgages, 

(a)  There  is  no  entry  in  the  register'a  book  of  this  case. 
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and  submitted  to  pay  what  was  due ;  the  master,  in  taking  the 
account,  considered  these  sums  advanced  as  10002.  and  1400/. 
respectively,  and  computed  interest  upon  them  accordingly,  and 
made  his  report.  The  plaintiff  having  paid  the  several  sums, 
together  with  the  principal,  interest,  and  costs  reported,  now 
brought  the  present  bill  to  be  repaid  the  several  sums  of  76/.  and 
267/.  IBs.  and  interest ;  insisting  that  he  ought  not  to  have  been 
charged  with  them  in  the  account. 

The  defendant  pleaded  in  bar  the  proceedings  under  the  decree. 
The  plea  coming  on  to  be  argued  on  the  17th  of  January,  1756, 
before  Lord  Hardwicke,  C.  it  was  ordered  to  stand  for  an  answer, 
with  liberty  for  the  plaintiff  to  except,  Reg.  Lib.  B.  1765,  fol.  323. 

T>Yo  questions  were  now  made  on  the  argument:  First, 
Whether  the  transaction  was  usurious ;  Secondly,  Whether,  the 
money  having  been  paid,  equity  would  relieve. 

The  Solicitor-General  and  Wilbraham  for  the  plaintiff. 

The  Attorney-Creneral,  Sewell,  and  Thurlow,  for  the  defendant. 

The  Lord  JECeeper. — Upon  the  first  point,  I  am  clearly  of 
opinion  that  this  is  a  shift  within  the  statute  of  usury.  The  plain- 
tiff 'had  but  924il  instead  of  1000/.  in  the  one  case,  ^  »^7k  n 
and  1132/.  5«.  instead  of  HOOi  in  the  other.  He  L'  -*^^  J 
has  paid  as  much  interest  as  is  equal  to  5  per  cent  for  1000/.  and 
1400/.,  which  is  more  than  the  statute  allows;  for  it  is  more  than 
5  per  cent  for  the  money  he  actually  received.  Suppose  stocks 
at  75 :  if  a  person  takes  at  par  he  pays  6/.  5s,  per  cent.  The 
case  of  the  1400/.  is  not  distinguishable  from  the  other.  It  is  not 
on  the  footing  of  a  risk,  for  defendant  took  interest  for  1400/., 
though,  in  fact,  the  plaintiff  received  but  1132/.  bs. 

As  to  thcf  second  point,  equity  will  relieve  after  the  money  is 
paid;  the  law  cannot.  This  matter  was  not  in  question  in 
the  former  cause.  The  plaintiff  might  indeed  have  brought  a 
cross  bill,  but  he  did  not :  there  has  therefore  been  no  determi- 
nation on  this  question.  He  complains  of  being  injured  in  the 
account. 

It  must  therefore  be  referred  to  the  master  to  compute  interest 
upon  the  two  several  sums  of  1000/.  and  2100/.,  of  which  the 
said  two  first-mentioned  sums  were  part.  Interest  to  be  paid  on 
the  sum  of  76^  from  the  Ist  of  July,  1744,  and  on  the  sum  of 
267i  \bs.  from  the  17th  of  September,  1747 :  and  what  shall  be 
owing  on  the  said  account  shall  be  added  to  the  said  76/.  and 
267/.  159.,  and  paid  to  the  plaintiff  by  the  defendant. 

A  mere  loan  of  ttock  is  not  nsurious,  nor  the  payment  of  dividends  in  the  interim, 
even  though  they  exceed  the  legal  rate  of  interest  Tate  ▼.  Welltngs,  3  T.  R.  531. 
Pike  ▼.  Ledwell,  6  Esp.  N.  P.  C.  164.  Maddock  ▼.  Rnmball,  8  East  304.  Clark  v. 
Girand,  I  Mad.  fill. 

In  Tate  v.  Wellings,  a  transaction  somewhat  similar  to  the  present  was  considered 
as  not  nsfarioos :  the  agreement  was,  that  the  defendant  should  have  the  nse  of  the 
money  which  was  the  prodooe  of  the  stock,  paying  the  same  interest  which  the  stock 
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would  lwT«  prod«o0d,  with  libertf  *to  raplaee  on  m  eertain  dfty ; 
[     ^276      ]     but  if  it  were  not  replaced  by  that  time,  the  lender  was  to  be 

repaid  the  9um  advanced,  Whereaa  in  the  present  case  the 
agreement  was,  in  the  second  of  the  loans  in  question,  that  if  the  stock  were  not 
replaced  by  the  stipulated  time,  the  lender  should  be  repaid  a  greater  §um  than  that 
which  was  acually  advanced.  From  which  cireumstance  the  Lord  Keeper  drew  an 
inference,  which  the  jury  had  negatived  in  the  former  case,  that  the  transacdon  was 
colourable. 


Fanshaw  V.  Rotheram. 

(Reg.  Lib.  a.  1768,  fol.  864.) 

[1758.    nth,  12th,  and  13th  December.    1769.    25tfa  and  36th  January,  and  1 4th 

March.  8.  C.  8  6w<  1177.  Amb.  M88.] 
There  cannot  be  prescription  in  nan  dedmande  against  a  lay  impropiiator;  bat  it  is 

not  necessary  to  produce  the  deed  of  severance,  it  is  sufficient  to  shew  that  it 

existed :  where  defendant,  tnd  those  under  whom  he  claimed,  had  been  upwards 

of  180  years  in  the  pemanetf  of  the  tithes,  a  bill  by  impropriator  was  dismissed. 
At  common  law  no  man  could  avail  himself  of  a  discharge  irom  tithes  by  grant 

without  producing  it. 
The  statute  of  H.  8.  is  silent  as  to  the  manner  in  which  a  person  must  make  out  his 

right  to  tithes  iigainst  the  church  or  patentees  standing  in  the  place  of  the  church ; 

and  only  provides  for  the  assurance  and  recovery  of  them,  like  temporal  posses 

sions  in  the  king's  court 
Not  necessary  to  produce  the  deed  of  severance :  sufficient  to  give  evidence  that  there 

was  one. 

THIS  was  a  biU  brought  by  the  impropiietor  of  the  rectory  of 
Dronfield,  in  the  county  of  Derby,  for  an  account  (amongst  other 
things)  of  the  tithes  of  hai^  and  clover  within  the  township  of 
Dronfield  and  the  hamlet  of  Stubley. 

Queen  Elizabeth,  by  letters  patent,  bearing  date  the  0th  of 
February,  1588,  granted  to  Edmund  Downing,  and  Miles  Dodin^, 
and  their  heirs,  the  rectory  of  the  church  of  Dronfield,  and  all 
tithes  arising  in  Dronfield  and  Holmsfield,  in  the  said  parish  of 
Dronsfield. 

By  indentures,  bearing  date  the  10th  of  February,  1568,  the 
said  Edmund  Downing,  and  Miles  Doding,  conveyed  the  same  to 
Thomas  and  Henry  Fanshaw^  and  their  heirs. 

James  the  First,  by  letters  patent,  bearing  date  the  24th  of 
March,  1618^  granted  to  Henry  Fenshaw,  and  his  heirs,  all  the 
rectory  and  church  of  Dronfield,  together  with  its  rights,  members, 
and  appurtenances  i  and  (amongst  other  things)  dl  the  tithes  of 
r  ^277  1  ^^y  ^^  ^^^  hamlet  of  Stubley,  parcel  of  the  said  rec- 
^  ^    tory  of  ^Dronfield,  and  excepting  the  Grange  of 

Dronfield,  and  the  tithes  of  corn  and  hay  in  Dronfield  and  Holms- 
field. 

The  defendant,  by  his  answer,  insisted  that  the  tithes  of  hay 
and  clover  arising  from  such  part  of  the  lands  as  lie  in  the  town- 
ship of  Dronfield,  and  hamlet  of  Stubley,  were  formerly  severed 
from  the  said  rectory,  and  that  his  father  was  in  his  lifetime 
seised  in  fee  simple,  of  the  tithes  of  hay  and  clover,  arising  on 
such  of  the  said  lands  as  were  his  own  estate  and  inheritance,  by 
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virtue  of  several  conveyances  made  to  him  and  to  John  Rotheram 
his  father :  and  with  respect  to  the  residue  of  the  lands,  which 
were  in  the  defendant's  father's  occupation,  and  were  the  estate 
and  inheritance  of  other  persons  who  held  the  same,  that  the 
owners  of  such  lands  were  respectively  seised  in  fee  of  the  tithes 
of  hay  and  clover  arising  from  the  same  by  virtue  of  several 
conveyances  made  to  tl^m  respectively:  and  that  defendant 
believed  that  the  said  tithes  were  severed  from  the  said  rectory 
bv  the  plaintifPs  ancestors,  or  the  persons  under  whom  they  claim, 
above  130  years  ago. 

On  the  part  of  the  defendant  the  following  evidence  was  given 
of  the  tithes-  in  question  having  been  made  the  subject  of  con- 
veyance by  those  under  whom  he  ckdmed.  An  indenture,  bearing 
date  the  28th  of  October,  1725,  between  Thomas  Hunloke  and 
Edward  Drabbles  of  the  one  part,  and  William,  Viscount  Mans- 
field, of  the  other :  an  indenture,  bearing  date  the  18th  of  June, 
1628,  between  Frances  Hunloke,  widow,  of  the  one  part,  and 
Jeremy  Ward,  William  Maplesden,  and  iEnseas  Drabbles  of  the 
other :  an  indenture  of  bargain  and  sale,  bearing  date  the  18th  of 
June,  1628,  signed  Frances  Hunloke:  a  copy  of  a  recovery 
suffered  in  Trinity  Term,  1628,  wherein  Jeremy  Ward  was  de- 
mandant, William  Maplesden  and  iEnseas  Drabbles,  tenants,  and 
Frances  Hunloke,-  vouchee :  an  indenture  bearing  date  the  20th 
of  •October,  1633,  between  George  Stainrode  and  j-  ^^70  i 
'  Gervaise  Stainrode. of  the  one  part,  and  Michael    ^  J 

Burton  of  the  other:  an  indenture,  bearing  date  the  23d  of  May, 
1693,  between  Lionel  Revel  of  the  one  part,  and  John  Rotheram 
the  younger,  of  the  other :  a  receipt  signed  Lionel  Revel],  dated 
the  10th  day  of  June,  1693 :  an  indenture,  bearing  date  the  3lst 
of  January,  1694,  made  betweea  Thomas  Burton,  of  the  one  part, 
and  John  Rotheram,  jun.  of  the  other :  an  indenture,  bearing  date 
the  26th  of  October,  1731,  made  between  Thomas  Burton  of  the 
onepart,  and  Samuel  Rotheram  of  the  other. 

Tlie  defendant  examined  witnesses  to  prove  that  the  tithe  of 
hay  had  been  enjoyed  by  himself  and  his  ancestors  ever  since  the 
above  purchase  by  John  Rotheram^,  who  was  his  grandfather,  and 
by  Burton  before  him.  That  no  tithe  of  hay  had  ever  been  set 
out  in  Dronfield  and  Stubley,  or  anymociu^  or  composition  paid. 
One  witness  deposed,  that  he  had  heard  that  Furtoii  had  taken  up 
the  tithes,  and  let  them. 

The  cause  came  on  for  hearing  on  the  12th  of  July,  1758;  but 
as  it  aTO)eared  upon  the  opening  of  the  Attorney-General  for  the 
plaintiff,  that  the  point  had  lately  been  determined  in  the  Ex- 
chequer, in  the  case  of  Jennings  v.  Lettis  (a);,  which  determin- 

(d)  Thi*  CAUM  canM  on  iint  in  December,  175S,  when  the  court  {abtentee 
Legge,  B.)  decieed  va  account,  M.  8.  and  S  Wood,  481,  upon  a  rehearing,  that 
deoee  was  affirmed  (Trin.  1756),  Ow.  963.  The  intention  of  proceeding  to  the 
Houae  of  Lofda  waa  abandoned  in  conaequenoe  of  an  opinion  of  Mr.  YorlLe'a. 
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ation  was  not  acquiesced  in ;  and  counsel  not  being  prepared 
to  argue,  the  cause  was  directed  to  stand  over  till  Michaelmas 
Term;  and  it  now  coming  on  again,  the  court  directed  the 
counsel  for  the  defendant  to  begin. 

r  *279  1  •The  Solicitor-General,  Wilbraham,  and  Sir 
^  -*     Anthony  Abdy,  for  the  defendant  (a). 

The  defenpe  in  the  present  case  is  upon  a  title,  and  not  a  nan 
decimando.  The  question  is  not  upon  the  substraction  of  the 
tithes,  but  who  has  a  richt  to  them ;  and  we  submit  that  this  case 
shows  a  right  in  the  defendant  to  the  tithes  in  question.  But  ab- 
stracted from  the  title,  it  may  be  material  to  consider  the  general 
point,  whether  in  the-  case  of  a  lay  impropriator  a  defendant  can 
say  in  bar  of  a  demand  of  tithes,  that  no  tithes  have  ever  been 
paid  or  demanded  for  his  lands. 

It  is  quite  clear  that  it  would  not  be  good  against  a  spiritual 
person ;  but  the  maxims  and  principles  of  the  common  law  with 
respect  to  spiritual  persons  cannot  apply  to  lay  impropriators. 
Very  great  privileges  were  extended  to  the  former  in  favour  of 
religion.  "  And  the  law,"  says  Lord  Coke,  "  had  great  policy 
therein,  for  the  decay  of  revenue  of  men  of  holy  church  in  the 
end,  will  be  the  overthrow  of  the  service  of  God  and  his  religion.** 
Bp.  of  Winchester's  case,  2  Co.  38.  For  this  reason  extraor- 
dinary strictness  was  attached  to  their  alienations :  bishops  could 
not  alien  without  the  consent  of  their  chapters,  or  rectors  without 
the  consent  of  their  patron  and  ordinary.  Bishops  were  consi- 
dered as  seised  solely  ad  meliorationem  eccIesi6B :  it  was  not  till 
the  86  Hen.  8.  that  thev  were  liable  to  forfeiture,  and  that  was 
afterwards  restrained  by  2  Ed.  6.  to  their  own  estates.  The 
statute  of  limitations,  and  the  rules  of  the  common  law  with  re- 
spect to  bar,  did  not  operate  against  them.  In  matters  of  evidence, 
f  *280  1  ^'^^^^  ^y  ^  deceased  rector  were  admitted  'as 
1-  J     evidence  m  favour  of  his  successor  (a).  The  reason 

given  by  Lord  Coke  in  the  above  cited  case,  why  a  layman  could 
not  prescribe  against  a  spiritual  person  fails  in  the  case  of  a  lay 
impropriator,  viz.  that  if  such  a  prescription  should  hold  the  case 
of  a  spiritual  person,  a  jury  of  laymen  would  not  be  equal  in  the 
trial  of  it 

It  is  true  that  it  has  been  determined  in  several  cases,  that  a 
layman  cannot  prescribe  in  non  decimando  against  a  lay  impro- 

(a)  ThiB  is  chiefly  taken  from  a  eopy  of  Mr.  WUbraham't  very  elaborate  em- 
inent. 

(a^  Upoi)  the  groaiidy  as  it  is  said,  that  the  parson  having  no  interest  beyond  his 
life,  It  is  not  to  be  presumed  that  he  would  make  false  entries  for  his  successor. 
2  Ves.  43.  7  East.  290.  Upon  which  principle  entries  by  a  motuutery  of  their  own 
rights  have  been  rejected.  Per  Lawrence,  J.  Staff,  Lent  Ass.  1810.  Vide  Swin- 
nerton  ▼.  Marq.  of  Stafford,  3  Taunt  91.  But  the  admission  of  similar  entries  has 
been  extended  to  impropriators.  Anon.  Bunb.  46.  Woodnoth  v.  Lord  Cobham, 
Bunb.  ISO.  Gw.  653.  Hlingworth  ▼.  Leigh,  ib.  1618.  Perigal  v.  Nicholson, 
Wightw.  63. 
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priator.  Bp.  of  Winchester's  case.  Slade  v.  Drake,  Hob.  296. 
GrW.  385.  Corporation  of  Bury  v.  Evans,  Com.  Rep.  043.  Gw. 
757.  Shelly  v.  Penniford,  21st  February,  1707.  Fanshaw  v. 
More,  Gw.  780,  Trin.  1743.  But  several  of  these  were  deter- 
mined with  very  great  doubt.  In  Bury  v.  Evans.  Mr.  Baron 
Parker  appeared  at  first  to  have  been  against  the  resolution.  In 
Fanshaw  v.  More,  Mr.  Baron  Clarke  says,  "  I  know  no  case  that 
deserves  more  consideration  than  this  kind  of  question ;  because, 
though  there  are  great  authorities  that  a  layman  cannot  prescribe 
in  non  decimando^  yet  the  reason  of  the  thing  grows  weaker  every 
day."  In  Benson  v.  Olive^  Bunb*  284.  Gw*  701.,  the  court  was 
divided  in  opinion^  And  from  the  late  determination  in  Jennings 
v.  Lettis,  ''there  is  an  appeal,  and  it  is  adhuc  sub  ^  «oot  -1 
judice.    There  are  many  resolutions  which  have    ^  ^ 

stood  longer  than  this  has  done ;  and  yet  when  the  inconveniences 
of  them  have  been  explained  and  understood,  they  have  been  set 
aside. 

The  importance  of  this  case  is  very  great,  as  it  appears  in 
Cowel,  title  Impropriations,  that  there  are  3845  impropriations  in 
England ;  and  it  is  certain  that  the  tithes  of  all  or  many  of  them 
may  be  severed.  But  if  the  deeds  of  severance  are  lost,  must  the 
right  be  lost  too  ?  No  man  can  preserve  his  title  deeds  for  ever : 
and  it  would  be  contrary  to  all  rules  of  law  to  say  that  the  ori- 
ginal title  shall  be  produced,  and  yet  that  the  loss  of  it  cannot  be 
supplied  by  any  other  evidence.  This  would  be  constituting  a 
new  species  of  inheritances,  ^uamdm  the  title  deeds  existed. 
Suppose  a  lay  impifopriator  should,  by  deeds,  for  a  valuable  consi- 
deration, discharge  all  the  tenants  in  the  rectory  from  the  pay- 
ment of  tithes,  is  it  just  or  reasonable  that  500  years  hence,  when 
time  has  destroyed  the  deeds,  that  he  will  have  a  right  to  resume 
and  demand  the  tithes  ?  But  if  the  determination  in  Bury  v. 
Evans  should  prevail,  the  right  to  the  rectory  might  be  set  up  at 
any  time,  upon  the  unjust  supposition  of  his  right  to  take  advan- 
tage of  the  deeds  of  discharge  being  lost. 

It  is  said  in  Cowel,  title  Rectory,  that  Rectoria  signifies  an 
entire  parish  church,  with  all  its  rights,  glebes,  tithes,  and  other 
profits  whatsoever.  And  Spelman,  under  the  word  Rectoria^  says 
it  is  often  used  for  the  rector's  manse  or  parsonage-house ;  but 
these  definitions  in  no  way  belong  to  a  lay  impropriation,  which 
is  a  mere  temporal  right ;  and  the  associating  ideas  of  it,  which 
belong  only  to  rectories  in  spiritual  persons,  seems  to  be  the 
ground  on  which  the  resolutions  in  Bury  v.  Evans,  and  Fanshaw 
v.  More,  proceeded ;  but  if  these  ideas  are  separated,  and  none 
are  annexed,  but  what  properly  belong  to  a  lay  ,  ^^g^  - 
•impropriation,  it  seems  to  destroy  all  the  founda-    ^  J 

tion  upon  which  those  cases  depend.  In  Fisher  v.  Cook,  Michael- 
mas, 12  Geo.  1,  it  was  said  by  Gilbert,  C.  B.  that  the  rule  of  the 
canonists,  that  there  can  be  no  non  decimando  by  a  laynian,  is 
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founded  on  two  reasons :  First,  That  the  clergy  have  a  divine 
right  to  tithes,  a  reason  which  is  now  indeed  exploded;  but 
Secondly,  That  the  parson,  being  tenant  for  life,  may  live  longer 
than  any  of  his  parish,  abd  so  by  his  neglect,  &c. :  if  it  were  to 
prevail,  the  very  support  of  the  church  would  be  destroyed ;  but 
it  is  plain  that  neither  of  these  reasons  can  affect  the  present  case. 

It  may  be  said  that  no  prescription  can  be  set  up  in  this  case 
for  the  defendant ;  because  as  tithes  becan\e  temporal  inheritances 
upon  or  after  the  dissolution  of  the  monasteries,  which  being 
within  time  of  memory,  no  prescription  can  arise  concerning 
them.  But  this  argument  does  not  hold,  because,  though  as  Mr. 
Selden  and  Lord  Coke  observe,  a  layman  was  incapable  of  taking 
a  grant  of  the  pernancy  of  tithes  before  the  dissolution  of  the 
monasteries;  yet  it  may  be  proved  from  the  same  authorities  and 
otherwise,  that  he  micht  take  a  discharffe  from  tithes  out  of  his 
own  lands,  in  way  of  retainer.  Wright  v.  Wright,  Cro.  Eliz. 
512.  Bishop  of  Winchester's  case,  2  Co.  44.  a.  and  rum  constat 
but  that  there  might  be  such  old  ^rant  by  the  parson,  patron,  and 
ordinary,  to  discharge  the  lands  in  question  from  the  payment  qf 
tithes. 

But  supposing  the  cases  of  the  Corporation  of  Bury  v.  Evans, 
and  Fanshaw  v.  More,  to  stand  in  their  full  force,  yet  being 
different  from  the  present  case,  they  ought  not  to  control  it.  In 
both  those  cases  the  defence  was  merely  upon  the  nonpayment, 
and  nothing  else'.  It  was  a  pure  rum  decimando :  the  present  case 
amounts  to  a  title. 

r  *283  1  *The  first  statute  for  the  dissolution  of  monas- 
L  -^^  J  teries  was  the  27  H.  8,  c.  28,  which  gave  all  the  lesser 
monasteries,  not  exceeding  200/.  per  annum^  to  the  king.  The 
next  statute  was  31  H.  8,  c.  13,  which  gave  the  possessions  of 
the  greater  monasteries  to  the  king,  discharged  of  tithes,  as  held 
by  the  abbot  and  priors.  Great  part  of  the  property  of  the  king- 
dom being  thus  changed  and  altered,  it  became  necessary  for  tte 
legislature  to  interpose,  in  order  to  settle  this  new  kind  of  property ; 
and  therefore  the  32  H.  8,  c.  7,  provides  that  the  like  privileges 
and  remedies  should  be  had  upon  these  estates  as  the  law  gives 
to  other  temporal  inheritances.  In  Watson's  Clergyman's  Law, 
c.  53,  p.  582,  it  is  said  that  tithes  and  other  ecclesiastical  duties 
that  came  to  the  crown  by  the  statutes  27  H.  8,  31  H.  8, 37  H.  8, 
and  1  E.  6,  are  by  those  statutes,  and  this  of  32  H.  8,  and  1  and 
2  Ph.  and  M.  in  the  hands  of  laymen,  temporal  inheritances,  and 
shall  be  accounted  assets :  and  husbands  shall  be  tenants  by  the 
curtesy,  and  wives  endowed  of  them ;  and  shall  have  other  inci- 
dents belonging  to  temporal  inheritances ;  only  that  they  retain 
the  ecclesiastical  quality,  that  the  owner  may  sue  for  the  same 
in  the  ecclesiastical  court.  1  Co.  Lit.  169.  In  1  Ro.  Abr.  658,  it 
is  said  that  a  layman  cannot  proscribe  in  non  decimando  without 
special  matter,  which  plainly  implies,  that  with  special  matter  he 
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may  prescribe:  and  the  book  says  that  he  ib  capable  of  a  dis- 
charge of  tithe  even  from  the  church.  In  the  present  case  the 
special  matter  assigned  are  the  deeds  and  recovery,  all  evidences 
of  a  title,  as  well  as  the  long  uninterrupted  enjoyment  without 
any  demand  of  tithes  being  made.  In  Sir  Simon  Degge's  Parson's 
Councellor,  pt.  2.  c.  2,  it  is  said,  that  there  were  infeudations  of 
tithes  before  the  parochial  tithes  were  settled,  is,  without  dispute, 
both  here  in  England  and  in  other  kingdoms.  And  having  cited 
these  words  from  Linwood,  «*  Bene  *potuerunt  laici  j-  ^g .  , 
decimas  in  feudum  retinere,  et  eas  alteri  ecclesise  ■-  '^  ^  J 
dare  ante  Concilium  Lateranense,  non  tamen  post :"  the  book  a 
little  after,  goes  on  thus ;  but  notwithstanding  this  constitution, 
many  of  the  abbots  held  out  against  the  parish  priests,  who  durst 
not  or  were  not  able  to  contest  them,  and  after  claiming  the  tithes 
by  prescription,  that  is  by  forty  years'  possession,  which  is  a  pre- 
scription allowed  by  the  ecclesiastical  courts,  and  that  is  the 
reason  that  many  portions  of  tithes  are  at  this  day  held  by  impro- 
priators that  haa  been  gained  by  the  abbots  by  such  prescriptions, 
and  not  by  their  original  grants,  and  by  this  means  they  got  their 
prescription  de  non  decimandoy  for  the  canon  law  does  allow  one 
clergyman  to  prescribe  against  another;  but  not  a  lajrman  by 
any  means,  to  tne  prejudice  of  the  church.  Considering  therefore 
the  present  claim  as  a  temporal  inheritance,  it  is  clearly  barred 
by  the  title  and  possession  set  up ;  and,  considered  as  an  eccle- 
siastical estate,  it  is  barred  by  the  prescription  of  forty  years. 
Let  us  next  consider  the  effect  of  the  evidence  which  we  have 

f;iven  in  the  present  case.  It  is  suffictently  clear  that  the  tithes 
ave  never  been  paid  to  the  impropriator,  and  that  they  have 
always  been  let  or  taken  by  the  owner  of  the  premises.  Such  a 
title  would  be  clearly  ^ood  as  to  land,  where  the  courts  have 
carried  the  doctrine  of  presumption  to  a  very  liberal  extent. 
Omnia  presumanter  rite  esse  acta.  Presumption  is  the  evidence 
of  things  not  seen ;  where,  from  an  apparent  effect,  you  may 
infer  a  probable  cause.  We  cannot  produce  any  release  or  grant 
of  the  tithes  in  question,  yet  what  is  produced  is  such  evidence  of 
title  as  that  a  court  ought  to  presume  it.  To  suppose  the  contrary, 
must  be  to  suppose  that  one  family  has  for  manv  ages  together 
encroached  upon  and  retained  the  property  of  the  other,  which 
has  sat  by  without  preferring  its  claim.  In  a  bill  brought  for  a 
rent,  •equity  will  not  establish  it  if  it  is  not  brought  j-  ^^^^  , 
in  a  reasonable  compass  of  time.     Length  of  time     *■  •* 

presumes  a  release,  or,  what  is  equivalent,  a  grant  to  the  owner 
of  the  land.  An  ancient  deed  proves  itself  from  presumption ;  a 
lease  will  be  presumed  from  an  old  release.  In  ancient  recoveries, 
a  good  tenant  to  the  praecipe  has  always  been  presumed.  In  Sir 
Francis  North's  argument  in  Potter  v.  North,  1  Vent.  187,  it  is 
said,  ancient  grants  happen  to  be  lost  many  times,  and  it  would 
be  hard  that  no  title  could  be  made  to  things  that  lie  in  grant,  but 
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by  shewing  of  a  grant :  therefore  upon  usage,  time  does  not  run, 
and  the  law  presumes  a  grant,  and  a  lawful  beginning,  and  allows 
such  usage  for  a  good  title.  And  another  case  was  cited  of  Lord 
Stafford  v.  Llewellyn,  Skin.  77,  where  lands  were  conveyed  to 
trustees  upon  trust,  amongst  other  things  to  settle  on  Lord  Stafford 
for  life,  with  power  of  leasing.  Lord  Stafford  made  several  leases, 
but  it  not  appearing  that  the  trustees  had  made  the  settlement, 
the  question  was,  whether  the  leases  were  good,  and  there  having 
been  a  long  possession  under  them,  the  court  said,  they  would 
presume  that  my  lord  had  some  conveyance  from  tlie  trustees,  to 
enable  him  to  make  the  leases ;  and  here  one  Farrer's  case  was 
cited,  which  was  in  C.  B.,  where  Farrer  made  a  title  from  the 
Black  Prince,  which  could  not  be  out  of  him  but  by  an  act  of 
parliament;  but  yet,  for  that  the  possession  had  gone  otherwise 
ever  since,  the  court  presumed  that  there  had  been  such  an  act, 
though  not  now  to  be  found. 

The  reason  why  courts  of  equity  interpose  in  cases  of  this  kind 
is,  in  respect  of  the  account  prayed.  It  is  therefore  wholly  in  the 
discretion  of  the  court  to  give  relief  or  not.  And  here  it  seems 
most  reasonable  that  the  court  should  not  interpose  till  the  right 
is  established.  This  is  a  mere  legal  right,  and  no  equity  what- 
r  *286  1  ®^®^'  ^except  the  account  In  the  cases  of  Medle}' 
*•  J     v.  Talmey,  and  the  mayor,  aldermen,  and  burgesses 

of  Warwick  v.  Lucas,'  cited  Com.  Kep.  652,  653,  the  court  of 
Exchequer  dismissed  the  bills,  unless  a  trial  at  law  was  first  had ; 
and  in  Fanshaw  v.  Jordan  in  the  Exchequer,  the  court  also  refused  ^ 
to  interfere.    If  we  have  made  out  a  right,  the  court  must  dismiss 
the  bill. 

The  plaintifTs  remedy  is  at  law  therefore,  and  that  it  lis  so  may 
be  proved  from  several  cases.  In  Harpur's  case,  11  Co.  26.  i.,  it 
was  agreed  that  an  ejectment  would  lie  for  tithes,  though  there 
was  an  objection  in  that  case  on  account  of  the  uncwtainty.  In 
Priest  V,  Wopd,  Cro.  Car.  aoi,  it  was  expressly  held,  that  an 
ejectment  lies  for  tithes  only.  In  Heynes  v.  Stroud,  0*Bend.  148, 
held,  that  an  ejectment  wo^d  lie  either  for  a  rectory  or  a  portion 
of  tithes ;  but  that  there  was  a  difference  between  a  rectory  and 
a  portion  of  tithes,  for  the  portion  ought  to  be  demanded  as  such. 
So  also  in  Camell  v.  Clavering,  Raym.  789,  it  was  held,  that  an 
ejectment  would  lie  even  for  small  tithes :  it  was  objected  that 
eggs  are  small  tithes,  and  that  is  absurd,  that  an  ejectment  would 
lie  of  an  egg.  But  the  court  said  that  an  ejectment  would  lie  of 
wool,  beine  tithe,  and  by  the  same  reason  of  an  egg. 

As  to  the  cases  in  the  court  of  Exchequer,  this  court  has, 
whenever  it  has  thought  it  necessary,  gone  in  opposition  to  the 
received  opinions  in  ecclesiastical  learning.  In  Walton  v.  Tyron, 
Amb.  130.  Gw.  827,  Lord  Hardwicke  determined  against  the 
decision  in  Greenway  v.  Earl  of  Kent,  cit  ib.,  that  timber  trees 
above  twenty  years'  growth  were  not  titheable  as  to  lop  and  top- 
The  Attorney-General  and  Perrot  for  the  plaintiffs. 
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The  defendants^  admitting  the  common  law  right  of  the  rector, 
found  their  claim  upon  discharge,  and  therefore  p  ^^gg^  , 
♦must  have  a  derivative  title  by  way  of  severance.     *■  J 

A  discharge  from  tithes  could  only  be  made  out  originally  in  two 
ways,  by  prescription  or  erant.  Prescription  was  only  allowed 
to  spiritual  persons,  and  £ere  never  has  been  any  doubt  that 
there  could  not  be  a  prescription  in  n&n,  decimando  against  an 
ecclesiastic  by  a  layman..  The  reason  given  in  the  bishop  of 
Winchester's  case  is,  that  a  layman  could  not  hold  tithes  in  per- 
nancy. 

Tithes  were  given  originally  for  the  maintenance  of  the  church ; 
it  was  necessary  therefore  to  secure  them  against  the  oscitancy 
and  ignorance  of  the  clergy.  But  as  all  property  could  be  aliened 
concurrentibus  eis  qui  in  jure  requiruntur^  they  might  be  dis- 
charged by  real  composition  and  grant  by  parson,  patron,  and 
ordinary ;  but  as,  according  to  the  authorities  of  Slade  v.  Drake, 
Hob.  8  E.  4.  4.  Reg.  88,  F.  N.  B-  fal.  41.  ed.  2.,  it  could  not  be 
without  a  recompense  to  the  church,  which  was  to  be  shewn  in 
pleading.  In  cases  of  grant  of  discharge,  all  the  books  agree  that 
toss  of  the  deed  is  the  loss  of  the  discharge.  If  the  evidence  of 
them  is  lost,  the  things  themselves  are  lost.  If  a  spiritual  person 
had  prescribed  in  non  decimando^  and  it  was  shewn  that  the  lands 
had  come  into  lay  hands,  the  prescription  was  broken.  Lord 
Hobart  also  says  that  the  ca^e  of  tithes  differs  from  all.  other 
cases,  for  whereas  prescription  and  antiquity  of  time  fortifies  all 
other  titles,  and  supposes  the  best  beginning  that  the  law  can  give 
them ;  yet,  in  the  case  of  tithes,  it  works  the  contrary,  for  even 
the  grant  of  parson,  patron,  and  ordinary,  though  good  in  time, 
yet,  when  it  runs  out  to  prescription,  it  dies  and  perishes.  And 
touching  the  discharge  of  tithes,  and  the  pleading  thereof  at  com- 
mon law,  it  is  to  be  observed,  that  they  are  things  due  of  common 
right,  and  therefore,  when  ^ou  have  a  prohibition  in  discharge  of 
titnes,  you  must  consider  it  as  a  plea  in  bar  of  a  common  right, 
and  you  must  satisfy  *lhe  court  of  your  discharge,  .  ^^ngg  i 
Therefore,  though,  a  spiritual  person  might  pre-     ^  •■ 

scribe  in  non  decimandoj  a  layman  could  not. 

After  the  dissolution,  of  the  monasteries,  the  legislature,  aware 
that  the  prescriptions  would  be  put  an  end  to  by  coming  into  lay 
hands,  provided  for  this  circumstance  by  enacting,  that  impro- 
priations and  tithes  should  be  held  in  the  same  manner  as  they 
were  by  the  religious  houses.  Therefore,  though  it  is  said,  and 
truly,  that  they  are  lay  fees,  yet  they  are  not  so  to  all  purposes. 
And  in  the  hands  of  the  crown,  and  of  the  patentees,  they  are 
entitled  to  exemption  from  being  prescribed  against  by  laymen. 
It  was  therefore  very  solemnly  determined,  and,  upon  very 
mature  deliberation,  m  the  case  of  the  Corporation  of  Bury 
V.  Evans,  Com.  643,  that  a  non  decimando  can  no  more  be 
allowed  against  a  W  impropriator,  than  against  an  ecclesiastical 
rector.     This  was  followed  in  the  late  case  of  Fanshaw  v.  More ; 
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and  there  is  an  old  case  to  the  same  purpose,  of  Webb  v,  War- 
ner, Cro.  Jac.  47.  In  Jennings  v.  Lettis,  the  court  of  Exchequer 
has  pursued  the  current  of  authorities,  though  the  parties,  indeed, 
have  not  acquiesced  in  it.  The  case  of  Fanshaw  v.  Jordan  is  not 
in  point:  it  was  not  as  to  prescription  in  non  decimando ;  the 
defendant  insisted  upon  a  title  in  himself  that  Stainrode  was  seised, 
and  had  conveyed  to  him.  He  did  not  desire  a  presumption  of 
the  deed  of  severance.  But  in  the  present  case  the  answer  sap 
that  the  tithes  were  severed,  but  by  whom  the  defendant  does  not 
know.  If  the  deed  of  severance  is  not  to  be  shewn,  it  is  a  chi* 
cane;  you  do  not  know  what  deed  to  presume.  Mere  non- 
payment can  be  of  no  avail :  for  if  a  layman  cannot  prescribe,  if 
immemorial  nonpayment  alone  cannot  discharge,  modem  non- 
payment can  be  of  no  efiect  in  raising  a  presumption. 

r  *2fl0  1  '^  ^  ^^^^  ^^^  ^^  impropriator  might  bring  an 
L  J     *ejectment:  but  what  impropriator  would  be  rash 

enough  to  admit  himself  out  of  possession,  which  bringing  an 
ejectment  would  do  ?  As  to  the  hardship  that  may  attend  this 
case,  that  is  perfectly  immaterial,  for,  if  the  law  is  settled,  the 
court  is  bound  by  it.  But  the  mischief  to  lay  impropriators  would 
be  as  great  in  not  allowing  the  rule,  as  it  can  be  to  allow  it 
against  persons  claiming.  And  it  is  no  new  thing  to  say,  that  a 
right  is  lost  when  the  evidence  of  it  cannot  be  produced.  Toll- 
thorough  is  lost  if  no  consideration  can  be  shewn  (a),  so  felon's 
goods  cannot  be  claimed  without  shewing  the  grant. 

The  Solicitor-Greneral  in  reply. 

Though  the  plaintiff  may  have  title  of  common  right,  yet  if 
that  title  be  doubtful,  whether  it  be  subsisting  or  extinguished, 
this  court  may  not  think  proper  to  interpose.  This  is  not  a  mere 
prescription  in  non  decimando ;  it  is  a  title.  The  objection  that 
we  cannot  shew  pernancy  is  not  conclusive.  Defendant  was 
lessee  of  all  the  lands  of  which  tithe  is  claimed,  so  that  both  in 
the  case  of  himself  and  his  grandfather,  no  more  could  be  done 
than  to  retain  them.  If  he  had  demised  the  tithes  with  the  land, 
though  there  was  no  separate  rent  reserved,  though  there  had 
been  no  apparent  pernancy,  yet  the  rent  would  have  been  in- 
creased in  consequence.  As  to  Dronfield,  our  title  is  clear ;  and, 
as  to  Stubley,  it  is  presumable.  However  defective  our  convey- 
ances may  have  been,  they  shew  a  severance,  and  take  the  tide 
out  of  the  plaintiff, 

The  Lord  Keeper. — In  this  case  two  points  have  been  argued 
r  *290  1  ^^  ^^^  ^^^'  ^though  one  only  has  been  insisted  upon. 
L  J     I  shall  therefore  take  notice  of  and  give  my  senti- 

ments upon  both  of  them,  though  I  think  the  present  cause  ought 
to  be  determined  upon  neither 

(a)  The  modeni  cases  upon  this  point  are,  The  Mayor  of  Yarmouth  v.  EaUm 
Burr.  1402.  Truman  t.  Walgham,  2  Wills.  298.  Lord  Pelham  ▼.  Pickeragill 
1  T.  R.  660.   Hill  ▼.  Smith.  4  Taunt  620. 
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The  first  is,  whether  a  layman  can  prescribe  against  a  lay  im- 
propriator in  non  dedmando^  and  by  immemorial  nonpayment  of 
tithes,  acquire  a  right  of  exemption  from  payment  of  tnem. 

I  do  not  find  the  general  doctrine  of  the  books  disputed  that  a 
spiritual  person  may,  that  a  lay  person  cannot  prescribe  in  non 
decimando^  but  only  in  modo  decimandu  This  position  has  been 
constantly  maintained  without  any  restrictions  or  qualifications 
whatsoever,  both  before  and  since  the  statutes  made  on  the  dis- 
solution of  the  monasteries.  And  this  harmony  of  the  books,  and 
invariable  opinion  of  the  judges  of  the  realm,  establishes  this  pro- 
position for  law  in  all  courts  of  judicature,  as  eflfectually  as  if  it 
had  been  so  declared  by  the  legislature. 

The  judges  and  reporters  indeed,  though  they  all  agree  in  the 
law,  may,  and  I  believe  do  difier,  in  assigning  the  reason  upon 
which  this  law  was  grounded.  But  this  does  not,  in  my  opinion, 
weaken,  but  rather  strengthens  a  point  so  fully  recognized.  For 
where  the  law  is  clear,  and  universally  agreed  upon,  and  yet  an 
equitable  reason  does  not  obviously  arise  for  the  introduction  of 
it,  it  is  natural  to  suppose  that,  Kke  other  customs,  it  was  intro- 
duced for  general  reasons  of  utility  not  now  visible :  and,  while 
they  are  permitted  to  prevail  by  the  legislature,  no  private  man 
should  presume  to  question  them. 

But  the  most  prooable  reason  for  its  introduction  seems  the 
one  assigned  in  the  books :  infavorem  eccleticB.  The  wisdom  of 
the  law  gave  difierent  liberties,  rights,  and  privileges,  to  diflerent 
members  and  orders  of  the  community.  Particularly  sancUB 
ecclesuB.  These  rights  are  sacred,  and  they  can  never  be  altered 
but  by  the  *  whole  community.  Our  kings  by  their  p  ^09 1  i 
coronation  oaths,  have  from  time  to  time  been    ^  -l 

bound  to  defend  them.  And  when  they  have  been  abused,  or  by 
alteratidti  of  the  ciyil  cifcumtstances  of  the  times,  become  incon- 
venient, the  legidature  has  redressed  them.  I  make  these  obser- 
vations to  show  that  a  fixed  law,  whether  positive  or  common, 
is  not  less  obligatory,  because  its  reason  is  above  our  compre- 
hension. 

But  a  very  good  reason  for  this  law  may,  in  my  opinion,  be 
very  easily  assigned.  The  laws  of  this  country  had  said  tithes 
were  due  of  common  rights  to  be  applied  to  the  ends  and  pur* 
poses  for  which  they  were  ofdained.  Consequential  to  that  it  was 
necessary  to  ordain,  that  the  temporary  possessor  should  not 
alienate  them  from  those  purposes ;  and,  if  die  law  had  permitted 
a  prescription  in  non  decimando^  a  door  woufd  have  been  left 
open  to  such  alienations,  though  juries  had  been  as  strict  as  Lord 
Coke  supposes  them  regardless  of  their  oaths.  Bishop  of  Win- 
chester's case,  3  Co.  88,  ante  280. 

If  a  jud^  therefore  is  to  pronounce  the  law  without  any  autho- 
rity for  fixing  the  reason  of  that  law,  what  ground  has  he  to  alter 
the  law,  "because  he  cannot  approve  the  reasons  that  others  have 
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given,  or  though  he  may  not  be  able  to  assign  a  satisfactory  one 
himself?  He  must  say  the  father  shall  be  postponed  to  the  uncle 
in  succession  to  his  own  son ;  yet  the  reason  why  land  gravitates, 
and  cannot  ascend  to  the  father,  but  may  to  the  uncle,  is  not 
quite  geometrical.  He  must  have  said  that  a  collateral  warranty 
would  have  bound  without  assets  (before  the  legislature  said 
otherwise)  4  and  5  Anne,  c.  16,  though  the  reason  in  the  books  is 
not  quite  manly.  Yet  I  am  thoroughly  persuaded  that  these,  and 
all  such  propositions  in  their  origin,  were  grounded  on  great  and 
useful  principles,  because  they  are  a  part  of  a  system  of  laws, 
that  have  produced  the  noblest  consitution  in  the  universe, 
r  ♦292  1  ^Therefore,  though  Mr.  Wilbraham  would  ex- 
'  J    plain  away  this  law  as  against  a  lay  impropriator, 

and  be  sine  munere  amicus  for  the  church ;  yet  I  must  be  equal 
to  both.  And  I  am  very  clear,  as  the  law  now  stands,  that  no 
man  can  prescribe  in  rum  decimando  against  a  lay  impropriator. 
The  cases  to  this  effect  are  too  numerous  to  bear  citation. 

The  next  question  is,  whether  a  man  can  avail  himself  of  set- 
ting up  a  title  to  tithes,  without  giving  evidence  of  a  grant  from 
the  parson,  &c.,  or  impropriator,  by  shewing  that  grant,  or  by 
proving  that  such  grant  existed  and  is  lost 

In  the  first  place  it  is  to  be  observed,  that  the  parson  has  not  in 
himself  the  mere  right  of  things,  which  he  has  in  right  of  the 
church ;  the  fee  simple  is  in  abevance :  so  that  every  act  that  he 
has  done  may  be  avoided  when  he  ceases  to  be  incumbent,  except 
such  as  were  done  with  the  consent  of  the  patron  and  ordinary. 
So  that  the  question  is  narrowed  to  this :  could  an  alienation  with 
the  consent  of  the  patron  and  ordinary,  be  set  up  without  pro- 
ducing it  ? 

Tithes  in  kind  being  of  common  right,  the  parson  could  sue 
for  the  substraction  in  the  court  spiritual,  and  the  only  remedy 
for  the  person  exempted,  by  discharge,  or  composition,  or  by  a 
modus  decimandiy  was  by  prohibition.  The  tithes  compounded 
for,  or  discharged  by  a  modus^  became  lay  fee,  and  therefore  the 
spiritual  court  could  not  hold  plea  of  them.  And  if  through  igno- 
rance in  such  case,  the  owuer  set  out  the  tithes,  and  the  parson 
took  them,  he  was  a  trespasser.  The  composition  or  modus  became 
a  spiritual  fee,  and  was  sueable  for  in  the  spiritual  cour^ 

Fol.  38  in  the  register  seems  to  explain  and  confirm  this  state 
of  the  matter.  "  tvex,  tali  judici  salutem.  Monstravit  nobis  A. 
tenens  quadam  parte  manerii  de  D,  quod  licet  £.  nuper  dominus 
r  •293  1  "^^°®"'  P'  ^^^^^  P^^  quodda  scriptum  ♦indentatum 
»•  J    dedisset  et  concessisset  F.  nuper  personae  ecclesi«B 

de  D.  quatuor  acras  terrse  cum  pertinetiis  in  eodem  manerio, 
habend'  &  tenend'  eidem  F.  et  successoribus  suis  personis  ccclesiss 
prsedictae  imperpetuum,  &  idem  F.  per  prsedict'  scriptum  de 
assensu  &  voluntate  episcopi  Lincolnise  diocesani  loci  pr8edicti& 
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I.  tunc  patroni  ecclesiae  praedictae,  concessisset  pro  se  et  succes- 
soribus  suis,  quod  idem  £.  hseredes  &l  assignati  sui  imperpetuum 
essent  quieti  de  decimis  vitulorum  &  lacticinioru  in  manerio 
supradicto,  pro  dictis  quatuor  acris  terrse  sic  sibi  datis  et  concessis, 
idemq;  £.  hsredes  &l  assignati  sui  semper  hactenus  i  tepore 
concessionis  praedictae  de  decima  vitulorum  &  lacticinioru  infra 
maneriu  p'  diet'  quieti  esse  cosuevissent :  6.  tame  nunc  persona 
ecclesiae  p'dictae  tenens  p^dictas  quatuor  acras  terrae,  praedict' 
A.  assignatum  prsedicti  Edwardi,  super  decimam  hujusmodi  vitu- 
lorum &  lacticiniorum  in  eodem  manerio  sibi  praestandam,  trahit 
in  placitum  coram  &c.  cbristianitatis,  &  ipsum  ea  occasione 
multipliciter  inquietat»  in  enervationem  concessionis  &  donationis 
praedictarum,  &  priedicti  A.  dispendium  non  modicum  &  gra* 
vamen.  £t  quia  discussio  hujusmodi  donationis  et  concessionis 
de  laico  feodo  in  regno  nostro  initarum,  in  curia  Qostra,  &  non 
alibi  tractari  &  fieri  debet:  vobis  prohibemus,"  &c. 

Now,  it  seems  to  me^very  clear,  that  by  the  rules  of  law,  if 
the  person  suing  this  prohibition,  declared  in  attachment  upon  it, 
he  is  bound  to  plead  this  indenture  with  a  profert.  The  books  of 
entries  prove  this,  and  I  can  see  no  method  by  which  he  could 
avail  himself  of  this  discharge,  without  the  production  of  the 
original  deed  whereby  he  claimed  this  discharge. 

ft  is  observable  on  this  writ,  that  the  prohibition  must  be  sup- 
ported, not  only  by  the  grant,  but  an  averment  of  the  continuance 
of  the  recompense  to  the  church,  G  nunc  persona  Ecc*  prcBd* 
tenens  vra£  4  Acras^ :  which  makes  the  position  of  Lord  Hobart 
in  Slaae  v.  Drake«  *fo.  297,  questionable,  tliat  the  ^  *2'Q4i  1 
grant  of  parson,  patron,  and  ordinary,  is  good  of    *•  ^ 

itself,  without  any  recompense  or  consideration :  though  that  notioi;i 
seems  to  be  countenanced  in  the  bishop  of  Winchester's  case, 
2  Co.  38.  But  that  opinion  seems  to  be  grounded  on  this,  that  a 
recovery  against  the  parson  with  an  aid  prier  of  the  patron  and 
ordinary,  and  judgment  by  default,  would  bind  the  church.  Which 
I  conceive  was  owing  to  the  credit  of  a  recovery  intended  to  be 
made  on  title,  for  I  cannot  find  that  parson,  patron,  and  ordinary, 
could  alien  the  possessions  of  the  church,  without  a  perdurable 
recompense. 

I  am  therefore  of  opinion,  that  at  common  law,  no  man  could 
avail  himself  of  a  discharge  from  tithes  by  grant,  but  by  pro- 
ducing it. 

The  next  consideration  is,  what  difference  is  introduced  by  the 
statutes,  and  whether  title  can  be  made  to  tithes  without  pro- 
ducing such  grant  at  this  time. 

By  Stat.  31  H.  8.  c.  Idv  s.  2.  parsonages  appropriated,  belonging 
to  dissolved  monasteries,  are  to  be  held  and  enjoyed  by  the  king, 
his  heirs  and  successors,  in  as  large  and  ample  a  manner  and 
form,  as  the  religious  persons  held  the  same.  Now  the  religious 
persons  held  the  appropriations  with  a  title  by  common  right  to 
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tithesy  uncontrolled  by  a  prescription  in  nan  decimando^  or  by  any 
title  set  up  against  them  by  any  means  but  a  grant  produced, 
shewing  a  severance,  or  by  real  composition,  as  I  have  before 
endeavoured  to  make  out 

In  this  sense  the  statute  is  taken  by  the  court  in  the  case  of  the 
Corporation  of  Biury  v.  Evans,  Com.  Rep.  651,  where  this  obser- 
vation is  made,  **  As  Lord  Hobart  saith,  in  Slade  and  Drake's 
case,  fo.  296,  a  temporal  person  succeeding  a  spiritual  person  in 
discharge  (and  it  is  the  same  in  the  perception  of  tithes),  is  to  be 
reckoned  as  a  spiritual  person,  and  not  as  a  temporal ;  and  con- 
sequently a  man  who  could  not  prescribe  against  an  ecclesiastical 
r  *295  1  P^'^''^^'  cannot  any  more  prescribe  against  the  pa- 
^  ^    tentee,  *who  derives  his  title  from  and  under  him, 

and  is  in  nature  of  his  representative.'*  If  he  cannot  prescribe 
against  a  temporal  person,  which  must  be  by  plea,  because  that 
temporal  person  is  in,  virtute  and  m  statuiif  in  the  place  and 
capacity  of  the  spiritual,  the  same  reason  holds  against  his  plead- 
ing in  any  other  manner,  or  any  other  discharge  or  exemption 
against  a  temporal,  than  he  could  have  insist  on  against  a 
spiritual  person. 

But  it  IS  said,  that  tithes  are  now  become  lay  fees,  and  persons 
may  have  remedy  for  recovering  their  rights  to  them  in  the  king's 
temporal  courts ;  and  that  they  may  be  assured  and  conveyed  as 
lanas  and  tenements ;  and  therefore  it  is  said  that  a  man  may 
make  the  same  title  to  tithes  as  to  any  other  inheritance,  and  that 
he  may  supply  the  loss  of  this  original  grant  by  subsequent  con- 
veyances and  possession.  But  it  seems  to  me  that  this  statute 
32  H.  8.  is  silent  as  to  the  manner  in  which  a  person  must  make 
out  his  right  to  tithes  against  the  church,  or  patentees  standing  in 
the  place  of  the  church.  The  statute  seems  to  have  left  that  as 
it  stood  at  law,  and  only  provides  that  a  person  lawfully  seised 
or  possessed  of  tithes,  and  disseised  or  put  out,  might  assure  and 
recover  them  in  the  king's  courts,  like  other  temporal  possessions. 
Before  this  statute  the  king's  temporal  courts  exercised  no  juris- 
diction over  them  :  they  could  not  be  demanded  in  a  praecipe  or 
other  writ ;  no  writ  of  covenant,  no  fine  could  be  levied  of  tnem ; 
and  the  statute  supposes  that  the  Chancery  w^s  to  devise  and 
form  new  writs  for  recovery  of  them ;  though  this  was  found 
unnecessary,  as  the  judges  were  of  opinion  that  a  special  count 
would  answer  that  purpose. 

But  the  statute  was  anxious  not  to  be  expounded  so  as  to  vary 
the  trial  of  the  right  to  take  them,  or  the  defence  against  paying 
them.  And  therefore  the  seventh  section  provides,  **  That  this 
act  shall  not  extend,  nor  be  expounded  to  give  any  remedy,  cause 
r  *296  1  ^^  Action,  or  suit  in  ^courts  temporal,  against  any 
'-  -I    person  refusing  to  set  out  his  tithes.    But  in  ail 

such  cases  the  person,  being  ecclesiastical  or  lay,  shall  have  his 
remedy  in  the  spiritual  court,  according  to  the  ordinance  in  the 
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first  part  of  this  act  (section  2.),  and  not  otherwise.*'  So  that  this 
act  seems  to  have  left  the  suit  for  substraction  of  tithes,  and  the 
defence  against  such  action,  as  it  was  left  by  the  statute  27  H.  6. 
c.  20.,  where  in  section  3  the  proviso  is,  "  That  every  person  and 
persons,  being  parties  and  privies  to  any  such  suit,  shall  and  may 
make  and  have,  his  and  their  lawful  action,  demand,  or  prosecu- 
tion, appeals,  prohibitions,  and  all  other  defences  and  remedies  in 
every  such  suit,  according  to  the  said  ecclesiastical  laws,  and 
laws  and  statutes  of  this  realm,  in  as  ample  and  liberal  manner 
and  form  as  they  might  have  had,  if  this  act  had  never  been 
made.'' 

It  is  true  that  in  all  cases  of  temporal  rights,  the  courts  of  law 
consider  quieta^  ionga^  et  pucifica  possessio  as  the  best  evidence  of 
title :  I  think  it  one  of  the  wisest  and  most  solid  rules  of  the  law. 
They  will  therefore  presume  stale  titles  in  writing  barred  by  other 
conveyances  probably  lost ;  because  the  possession  contrary  to 
those  cpnveyances,  cannot  otherwise  be  accounted  for.  Posses- 
sion is  so  strong  a  title,  that  a  judge  may  have  emphatically  said, 
he  would  presume  an  act  of  parliament  to  support  and  confirm 
it  ^a).  Possession  is  a  title  to  recover  upon,  *and  r-  ^ngm  -t 
prmdfade  evidences  the  mere  right    But  not  in    I-  -■ 

this  anomakimf  the  case  of  tithes :  for  there  it  evidences  no  right, 
though  it  should  be  ultra  memariam  hominis  qvieta  et  paci^cu 
Where  possession  evidences  a  right,  there  may  be  reason  to 
presume  somewhat  to  answer  a  stale  and  latent  title :  but  where 
possession  does  not  evidence  a  right,  there  seems  to  be  no  grounds 
for  such  a  presumption ;  because  that  would  be  to  presume  a  title, 
I  suppose  in  this  reasoning  that  I  have  before  proved,  what  is  in 
etkct  conceded,  that  simple  possession  is  as  inefiectual  against  a 
lay  impropriator  as  gainst  a  spiritual  person. 

But  it  is  objected,  if  this  be  so,  no  man  can  safely  purchase 
from  a  lay  impropriator,  for  the  deed  of  severance  cannot  be  pre- 
served for  ever ;  and  if  the  deed  be  lost,  the  title  is  lost,  and  the 
inheritance  purchased  reverts  to  him  that  sold  it.  But  I  by  no 
means  think  this  consequence  would  ensue ;  for  I  do  not  think  it 
necessary  to  this  defence  to  produce  the  deed  of  severance,  but 
to  give  evidence  that  there  was  one.  The  law  requires  only  the 
best  evidence  that  the  thing  in  dispute  will  admit  oC  and  a  very 
slight  proof  might  be  sufiicient  to  establish  such  a  deed  of  seve- 
rance, though  it  were  lost. 

(a)  So  Lord  Kenyon  is  reported  to  ha^e  said,  that  he  would  not  only  prorame 
one,  bat  one  hundred  grants,  if  neoesBaiy,  to  support  a  long  enjoyment  1 1  East,  2S4, 
16  East,  339.  See  also  the  Mayor  of  Kingston  upon  Hull  v.  Homer,  Cowp.  102. 
Powell  ▼.  MtUbank,  ctt.  ib.  Earl  ▼.  Baxter,  Bt.  Rep.  1228.  Rogera  v.  Brooke, 
1  T.  R.  481,  n.  Doe  ▼.  Syboum,  7  T.  R.  3.  Jones  ▼.  Jones,  ib.  47.  Oxenden  ▼. 
Skinner,  Gw.  1513.  Campbell  ▼.  Wilson.  3  East.  294.  Holcroft  ▼.  Heel,  1  Bos. 
and  Pul.  400.  Roe  v.  Ireland,  11  East  280.  Lady  Dartmouth  ▼.  Roberts,  16  East, 
334.  See  also  the  cases  cited  in  Seij.  William's  note  to  Yard  ▼.  Ford,  2  Saund.  175, 
and  the  general  principle  discussed  by  Loid  Enkine,  C.  in  Hilary  ▼.  Walker, 
12  Yes.  239,  and  Morw  ▼.  Royal,  ib.  355. 
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And  therefore  tlie  opinion  that  I  give  is  only  that  a  title  cannot 
be  set  up  at  law  against  the  common  right  by  length  of  pos- 
session of  the  tithes,  or  by  simple  grants  of  them,  or  by  both 
together. 

I  have  given  mv  opinion  upon  the  points  of  law  abstractedly 
considered :  I  will  now  apply  them  to  the  particular  evidence  of 
this  case,  and  to  the  jurisdiction  of  this  court 

r  '298  1  ®  ^®^'  ^  ^''^"  ^^^^  rectory  of  the  church  of 
L  J     Dronfield  *was  vested  in  the  crown,  and  the  tithes 

arising  in  Dronfield  and  Holmsfield  were  severed  and  granted  to 
Edmund  Downing  and  Miles  Doding  and  their  heirs.  I  am  of 
opinion  that  from  that  moment  these  parcels  became  lay  fee,  dis- 
charged of  all  privilege  and  protection  that  was  connected  to 
them  by  the  statutes  as  spiritual  inheritances :  and  that,  between 
the  proprietors  of  them,  and  all  persons  claiming  under  the  gran- 
tee, every  species  of  defence  was  and  is  competent  as  between 
plaintiffs  and  defendants,  in  a  contest  respecting  any  other  lay 
inheritance;  and  the  reconveyance  of  tnese  tithes  not  being 
produced,  I  cannot  consider  the  plaintiff  as  making  any  title  to 
them. 

The  residue  of  this  rectory,  for  what  appears  to  the  contrary, 
continued  in  the  crown  to  the  24th  of  May,  1612,  and  is  then 
granted  to  Francis  Morrice  and  Francis  Phelps,  and  their  heirs, 
and  particularly  all  tithes  in  Coldaston  and  Stubley,  inL  al 
4  July,  4  Car.  1628.  The  said  premises  are  conveyed  for  a  consi- 
deration of  760/.  to  Lionel  Fanshaw  and  his  heirs.  From  1628 
to  this  time,  a  period  of  131  years,  this  residue  is  supposed  to 
have  descended  without  any  intervening  settlement  to  the  present 
plaintiff;  and  though  no  enjoyment  has  ever  been  had  of  the 
right  in  question,  which  all  this  time  has  been  alienable ;  a  court 
ol  equity  is  desired  to  interpose,  and  disturb  a  right  enjoyed  for 
almost  a  century  and  a  half. 

Now  that  kind  of  equity  is  beyond  my  comprehension.  Bills 
for  quieting  men  in  their  rights  and  possessions  against  the  latir 
tude  of  legal  controversies,  and  multiplicity  of  suits,  have  manifest 
equity  dealt  with  a  sober  hand.  But  bills  to  disturb  and  disquiet 
men's  possessions  would  be  in  the  highest  degree  rigorous  and 
oppressive.  The  voice  of  the  law  is,  caveat  emptor;  uie  voice  of 
equity  is,  tcneat  emptor^  though  his  title  be  bad  and  defective,  if 
he  has  not  purchased  with  iniquity. 

r  *299  1  'The  defendants  appear  before  me  with  a  merit 
■'  which  this  court  ever  recognizes;  the  merit  of 
being  purchasers  for  a  valuable  consideration :  with  respect  to 
the  tithe  of  Dronfield  and  Holmsfield,  they  appear  to  be  purchasers 
before  the  grant  of  Jac.  1.  in  which  the  grant  of  Queen  Elizabeth 
is  excepted ;  and  with  respect  to  the  tithe  in  Stubley,  they  are 
purchasers  in  the  year  1632,  with  a  regular  deduction  of  title  to 
the  defendants. 
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So  that  I  should  decree  for  the  plaintiff  against  about  130  years 
quiet  possession,  when  he,  and  those  in  whoso  place  he  stands, 
have  been  guilty  of  a  wilful  and  inexcusable  negligence  during 
that  whole  period.  And  upon  what?  Because  the  title  of  the 
purchaser  may  be  defective  in  jaw.  Now  that  seems  to  me  to 
be  contrary  to  all  equity ;  a  purchase  for  a  valuable  considera- 
tion is  a  bar  to  the  jurisdiction,  unless  repelled  by  shewing  that 
the  purchase  was  made  against  conscience.  Will  it  be  said  they 
purchased  with  notice  of  the  common  law  right  of  the  rector? 
How  can  I  say  that  at  this  distance  of  time?  How  can  I  say 
that  no  other  parts  of  this  rectory  were  severed?  That  the  pur- 
chasers were  not  made  to  believe  they  were  ?  And  either  of  these 
cases  would  bring  them  under  the  protection  of  this  court.  Nay, 
I  am  of  opinion,  the  paying  their  money  does:  and  that  the 
plaintiff  must  repel  the  merit  of  that,  by  affecting  the  purchase 
with  iniquity,  to  entitle  himself  to  the  aid  of  this  court. 

I  may  be  mistaken ;  but  in  my  judgment  and  conscience,  I 
think  I  should  pronounce  on  the  most  narrow  and  illiberal  princi- 
ples in  decreeing  for  the  plaintiff,  and  make  this  court  an  inquisi- 
tion to  torture  men's  titles. 

However,  I  have  much  more  able  judgments  than  my  own  to 
strengthen  me  in  this  opinion.  The  case  of  Medley  v.  Talmey, 
8  W.  3.  was  much  weaker  for  the  defendant  than  the  present  case. 
There  the  defendant  ^insisted  only  on  a  deed  of    j-    ^g^^     ^ 

Eurchase  of  the  land  tithe  free  in  1652 ;  and  though    ^  ^ 

ut  forty-two  years  possession  in  the  defendant,  a^d  consequently 
the  same  laches  in  the  plaintiff,  the  court  left  the  parties  to  law, 
and  dismissed  the  bill.  The  observation  on  this  case  in  Comyns 
is,  **  It  is  probable  the  defendant  had  a  legal  exemption,  which 
the  plaintiff  was  conscious  of,  but  thought  to  take  an  advantage 
of  the  loss  of  the  defendant's  deeds:  but  the  court  not  favouring 
his  design,  dismissed  his  bill."  It  is  ten  times  as  probable  here, 
that  the  defendant  originally  had  a  title*  For  the  tithes  them- 
selves have  been  actually  bought  and  conveyed  several  times  over. 
The  next  case  is  the  Corporation  of  Warvjrick  v.  Lucas,  where 
a  defendant  insisted  generally  on  a  discharge  by  virtue  of  a  pre- 
scription, bull,  order,  or  other  lawful  means,  and  had  ever  since 
been  held  free.  The  bill  was  dismissed.  Now  in  these  two  cases 
the  court  determined  that  equity  could  not  give  its  assistance  to 
disturb  men's  possessions,  for  in  neither  was  there  any  pretence 
of  a  severance. 

And  the  comment  in  the  report  to  avoid  the  effect  of  them  is 
destitute  of  truth  and  sense.  It  is  said,  "  In  these  cases  it  did  not 
appear  directly  whether  the  defendant  could  make  out  a  legal 
discharge  or  not"  Now  in  Medley  v.  Talmey,  it  directly  appeared 
that  he  could  not,  for  the  defendant  only  insisted  upon,  and  only 
proved  at  the  hearing,  the  deed  of  1762,  and  swore  by  his  answer 
all  other  deeds  were  lost.    In  the  second   case  no  particular 
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exemption  was  insisted  upon  by  the  answer,  yet  the  report  goes 
on,  "  It  was  probuble  they  could,  and  the  plaintifis  thought  it  so 

Erobable,  that  they  cared  not  to  try  that  point,  and  consented  the 
ills  should  be  dismissed  without  costs.''  Now  how  could  the 
plaintiff  think  that  the  defendants  could  shew  a  severance  or 
r  •301  1  composition,  when  they  had  alleged  no  such  thing 
^  -I     in  their  ^answers?    But  what  is  the  conclusion? 

**  If  the  defendant  has  a  probable  ground  of  discharge,  it  is  not 
proper  to  decree  against  it,  without  puttuig  it  in  a  way  of  exami- 
nation, which  the  court  seemed  willing  to  do  in  these  cases." 
And  in  the  case  of  the  Corporation  of  Bury  v.  Evans,  the  grounds 
of  the  determination  with  respect  to  the  discharge  were,  <<  There 
is  nothing  to  induce  a  probability,  that  Eldo  Farm  and  Old 
Haw  Farm  were  the  same;"  so  that,  with  respect  to  the  present 
case,  I  consider  these  three  cases  as  authorities  for  my  decision. 
But  here  I  desire  to  be  understood  that  I  express  no  concur- 
rence in  the  other  point  in  the  Corporation  of  Bury  v.  Evans,  viz. 
that  a  court  of  equity  would  decree  against  a  long  and  pacific 

E»ssession,  if  no  probable  discharge  is  alleged.  For  29  Car.  2, 
r.  Reeves,  dean  of  Windsor,  exhibited  his  bill  against  Mr.  Le- 
vison,  to  discover  writings  concerning  some  tithes  in  Woolver- 
hampton,  parcel  of  the  corporation  of  the  deanery :  the  defendant 
pleaded  a  fine,  levied  Hil.  13  Eliz.,*and  a  nonclaim  by  the  present 
dean,  which  was  allowed  to  be  a  good  plea.  For  as  I  am  at 
present  advised,  I  renounce  all  concurrent  jurisdiction  on  the  legal 
right  of  tithes,  and  think  I  can  only  decree  on  an  equity. 

I  do  not  know  whether  the  authority  of  these  two  cases  has  ever 
been  decreed  against ;  they  have  never  been  appealed  from, 
which  gives  them  great  strength  in  my  eye;  and  the  case  of  the 
Corporation  of  Bury  v.  Evans,  is  a  mere  legal  determination, 
without  a  grain  of  equity. 

It  is  a  hard  case  to  make  a  man  lose  what  he  has  innocently 
purchased.  So  hard  that  the  rigor  of  the  law  treats  it  with  equity. 
A  mortgagee  getting  a  verdict  against  the  opinion  of  the  judge, 
shall  not  be  molested  with  a  new  trial  for  the  honesty  of  the  cause. 
r  '302  1  '^^^^  alludes  probably  to  Smith  v.  Page,  Salk.  644. 
*•  -^     A  ♦wrong-doer,  per  negligentiam^  shall  have  the 

same  indulgence((z).  And  shall  a  court  of  equity  wrest  from  the 
owner  inheritances  descended  from  an  ancestor,  and  bought  with 
the  patrimony  of  a  family.    I  profess  I  cannot,  as  a  judge  of  this 

(a)  Smith  V.  Fraiapton,  8&Ik.  644.  8paikB  ▼,  Spicer,  ib.  648,  and  generally  in 
hard  actions  new  trials  are  refuted.  Beerlj  ▼.  Duchess  of  Mazarine,  8a&.  646. 
Boucher  ▼.  Lawson,  Hidgw.  Ca.  temp.  Hard.' SOI.  Maerow  ▼.  Hull,  Bur.  11.  Fai«- 
'Vrell  ▼.  Chafley,  ib.  64.  Burton  v.  Thompson,  ib.  664.  Marsh  ▼.  Bower,  Bl.  Rep.  861. 
Reavelj  y.  Main  waring,  Bur.  1306.  Gosling  v.  Wilcock,  2  Wils.  302.  Edmonaon  v. 
Machell,  2  T.  R.  5.  Wilkinson  y.  Payne,  4  T.  R.  468.  Cox  v.  Kitchen,  1  Bos.  and 
Pul.  336.  Caratairs  y.  Stien,  4  M.  and  8.  192. 
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court,  have  a  difficulty ;  EquUas  enim  bicei  ipsa  per  j€,.  dubiiatio 
cognitionem  significat  injuries  (b). 
Bill  dismissed  as  to  this  point  with  costs. 

{h)  Tha  sabteqaeDt  deeiaions,  which  are  numerotts,  have  eotiral;  eonfinned  the  * 
doetrme  contained  in  the  aboye  judgment  The  principlea  whioh<  they  establish  are» 
let.  That  a  lay  impropriator  has  every  advantage  that  a  spiritual  rector  possesses. 
This  has  been  frequently  the  subject  of  regret,  and  was  once  attempted  to  be  reme- 
died by  legislative  interference.  2  Gw.  780.  The  courts  loo  have  occasionally  exerted 
themselves  to  alter  it  The  present  Loid  Chancellor  has  obeerved  (17  Ves.  127)> 
that  there  was  a  deciaion  in  the  court  of  Exchequer  against  it  in  the  year  1 727,  and 
that  both  Lord  Talbot  and  Lord  Hardwicke  struggled  against  it  Lord  Loughbo- 
rongfa,  in  an  opinion  (which,  however,  the  present  Lord  Chief  Baron  (2  Price  367) 
has  shewn  to  have  been  altogether  extra-jndictal)ii  OKpressed  himself  strongly  against 
the  doctrine,  6  Yes.  188;  in  addition  to  which  the  considerable  authority  of  Mr. 
Baron  Wood  has  atrenuously  controverted  it  The  courto  have,  however,  conndered 
it  too  firmly  settled  to  be  now  overthrown.  2dly,  That  it  is  not  necessary  to  produce 
*th6  grant;  it  is  sufficient  to  shew  that  such  a  grant  did  exist 
(•nalogoos  to  the  case  of  eomposition  real,  where  the  court  [  *30d  ] 
expects  evidence  of  the  deed  having  existed.  Heathcote  v.  Main- 
waring,  3  Bro.  C.  C.  217.  Gw.  1345.  Bennet  v.  Neale.  Wightw.  324.  Chatfield  v. 
Prier,  1  Price,  263).  3dly,  That  mere  nonpayment  and  retainer  alone  ^which 
amonnt  to  nothing  more  than  non  decimanth)  are  not  sufficient  evidence  to  induce 
a  court  to  presume  that  such  a  grant  existed,  there  must  be  actual  possession,  occu- 
pation, and  pernancy  of  the  tithes^  or  where  the  defendant  has  been  in  possession 
of  the  lands,  a  coupling  of  the  fact  of  retainer  with  the  making  the  tithes  the  subject 
of  lease  or  conveyance  under  colour  of  title.  Jennings  v.  Ijettis,  on  the  rehearing, 
Gw.  952.  Scott  V.  Airey,  ib.  1 174.  Strutt  v.  Baker,  2  Ves.  jun.  626.  Gw.  1430. 
Nagle  V.  Edwards,  3  Anstr.  702.  Gw.  1442.  Lord  Peire  v.  Blenooe,  3  Anstr.  946. 
Gw.  1484.  Bemey  v.  Harvey,  17  Ves^  119.  Heathcote  v«  Aklridge,  1  Mad.  236. 
Meade  v.  Norbury,  2  Price,  338. 


Strachan  v.  Brander. 

(Reg.  Lib.  B.  1758,  foL  228.) 

[1769.  12th,  18th,  14th,  dc  I6th  March.  8.  C.  cit  18  Vea.  127.] 
Gift  obtained  from  an.  heir-at-law  ignorant  of  his  rights,  by  one  who  undertook  to 
support  him  in  obtaining  possession  of  his  estate,  set  aside  under  the  circum- 
stances :  also  money  having  been  advanced  to  him  by  a  subscription  from  different 
persons,  and  among  the  rest  from. his  attorney,  to  enable  him  to  proeacute  suite; 
and  an  abaolute  bond  having  been  taken  from  him  for  double  the  aum  lent,  with  ^ 
defeasance  executed  some  days  after,  declaring  that,  if  he  did  not  recover  the 
estate,  or  half  of  it,  the  bond  was  to  be  delivered  up:  held,  to  be  unconscionable, 
aavonring  of  champerty,  and  dangerous  to  public  justice* 

THE  plaintiflT,  Sir  John  Strachan,  was  heir-at-law  of  Jacob 
Banks,  Esq.  of  Milton  Abb«iSv  in  the  county  of  Dorset,  at  whose 
death,  intestate,  in  February  1 737,  he  was  living  in  great  obscurity 
at  Paris,  having  left  England  at  the  age  of  12,  in  the  year  1718. 
He  was  at  that  time  in  great  poverty,  and  totally  ignorant  ^f  his 
rights.  ^  Charles  Brander,  the  father  of  the  present  defendant, 
*who  was  acquainted  with  the  pedigree,  brought  ^  4^^^^  ^ 
him  over  from  Paris  at  his  own  expense,  promised    *■  J 

to  put  him  into  possession  of  his  estate,  and  as  part  of  it  was 
claimed  by  one  TregonwelU  as  heir  ex  parte  matemd  to  Mr. 
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Banks,  he  promised  to  support  him  with  his  purse,  credit,  and 
interest. 

On  the  20th  of  April  1738,  in  company  of  the  defendant  Willis, 
an  attorney,  and  Brander,  he  took  possession  of  the  manor  of 
Somerford,  and  a  farm  called  Luscombe,  which,  having  been 
purchased  by  Mr.  Banks,  were  not  claimed  by  TregonwcTi ;  and 
on  the  same  day,  by  indenture  of  lease  and  release,  bearing  date 
the  18tli  and  20th  of  April  1738,  reciting  that  Banks  had  made  a 
will  devising  certain  premises  to  Brander,  but  that  having  after- 
wards sold  part  of  those  premises,  he  revoked  the  will,  but  had 
always  expressed  his  intention  of  leaving  the  said  manor  and  farm 
to  Brander,  in  consideration  thereof,  and  of  Brander's  services  to 
Strachan,  he  conveyed  the  said  manor  and  farm  to  the  defendant 
Spicker,  in  trust  for  Brander  and  his  heirs.  On  the  same  day  he 
executed  a  letter  of  attorney  to  Brander,  dated  the  17th  of  April, 
in  which  was  contained  a  covenant  to  repay  him  all  the  expenses 
which  he  had  been  at  on  his  account.  And  on  the  same  day  he 
also  executed  a  will,  bearing  date  the  22d  of  April  1738,  in  which 
he  devised  all  his  real  estates  to  Brander,  subject  to  an  annuity 
of  500/. 

Tregonwell  still  contesting  the  other  estates,  and  a  trial  at  bar 
of  the  court  of  King's  Bench  being  to  come  on  (a),  Brander,  and 
Willis,  who  was  the  plaintifTs  attorney  in  the  suit,  informed  him 
that  they  could  not  go  on  with  it,  unless  he  borrowed  1000/.:  an 
r  ^305  T  ^gi^^^'^^nt  was 'accordingly  entered  into,  that  if 
*•  J     they  would  procure  him  1000/.,  he  would  execute  a 

bond  for  2000/.,  payable  in  case  he  succeeded  in  the  suit  Accord- 
ingly on  the  3d  of  November,  1738,  at  Willis's  chambers,  he 
executed  an  absolute  bond  to  the  defendant  Spicker  (the  money 
having  been  advanced  by  different  persons,  who  were  defendants, 
in  various  proportions,  and  200/.  of  it  by  Willis),  in  4000/.  condi- 
tioned for  the  payment  of  2000/.:  this  bond  was  attested  by  Willis. 
No  defeasance  was  made  at  the  time,  but  thelbond  was  left  in 
Willis's  hands,  and  in  about  a  week  afterwards,  a  defeasance 
was  executed  of  the  same  date  as  the  bond,  which  it  recited, 
declaring  that  if  the  plaintiff  did  not  recover  the  estate  or  half  of 
it,  the  bond  was  to  be  delivered  up. 

This  was  a  bill  by  the  plaintiff  against  the  representatives  of 
Brander  (who  was  since  dead),  Willis,  and  the  other  persons  who 
advanced  the  1000/.,  to  set  aside  the  indentures  of  tne  18th  and 
20th  of  April,  1738,  and  to  have  the  bond  delivered  up,  upon 
payment  of  what  had  been  advanced,  &c. 

It  {ippeared  that  the  plaintiff  had  remained  in  possession  of  the 
estate  from  the  time  he  first  took  possession  of  it,  and  several 
letters  were  read  from  Brander,  to  shew  that  he  had  acted  for  the 

(a)  On  the  trial  a  special  terdict  was  found ;  for  the  report  of  which  vid. 
I  WUs.  66.  Stra.  1179,  the  elaborate  judgment  of  Lee,  C.  J.  cit.  5  T.  R.  107,  n. 
and  6  TomL  P.  C.  319. 


OASES  IN  CHANCERY.  2II 

[Stnchan  ▼.  Brander.] 

plaintiff  as  his  agent,  and  on  one  occasion  recovered  a  fine  of  48/. 
from  the  defendant  Footner,  one  of  the  tenants.  It  also  appeared 
that  Brander  and  Willis  had  taken  several  opinions  of  counsel 
before  the  money  was  advanced. 

The  Attorney-General,  Perrot,  Glynn,  and  Wedderburne  for  the 
plaintiff. 

This  conveyance  is  on  a  fictitious  consideration :  the  plaintiff 
neither  knew  the  value  of  the  estate,  nor  the  intention  of  the  tes- 
tator :  it  comes  under  the  numerous  cases  of  young  heirs.  Earl 
of  Arglasse  v.  Muschamp,  *1  Vern.  76,  Wiseman  ^  ^^^^  , 
v.  Beake,  2  Vern.  121,  Curwen  v.  Milner,  cit.  3  P.  L  «wo  j 
W.  292,  Lawley  v.  Hooper,  3  Atk.  278. 

The  Solicitor-General  and  Jones  for  the  defendants. 

This  is  by  no  means  a  case  of  imposition.  The  plaintiff  was 
in  a  foreign  country,  necessitous,  ignorant  of  his  title,  and  inca- 
pable of  asserting  it.  It  was  a  great  point  for  him  to  have  the 
assistance  of  Mr.  Brander,  who  alone  knew  his  title.  There  is 
no  doubt  that  a  man  under  no  imposition  may  convey  away  his 
estate  even  without  any  consideration  at  all.  Here  was  no  impo- 
sition on  weakness,  no  imposition  on  distress ;  the  plaintiff  did  it 
with  his  eyes  open,  and  as  a  return  for  being  raised  from  indi- ' 
gence  to  affluence.  As  to  the  bond,  there  is  no  objection  to  it  at 
law. 

The  Lord  KssPfiR- — L)oes  it  not  come  under  the  description 
of  champerty  ? 

For  the  defendants. — To  make  it  champerty,  it  ought  to  be 
made  payable  out  of  the  estate,  which  is  not  the  case  here :  the 
derivation  of  champerty  is  well  known  to  be  campi  partitio. 

The  Lord  Keeper. — (b)  I  am  of  opinion  that  the  deeds  of  tlie 
19th  and  20th  of  April  were  obtained  by  misrepresentation,  impo- 
sition, and  undue  advantage  taken  of  the  necessitous  situation  of 
the  plaintiff,  at  a  time  when  he  was  totally  unacquainted  with  the 
respective  values  of  the  several  estates,  and  before  he  had  taken 
possession  of  some  of  them,  and  upon  mere  colourable  and  ficti- 
tious considerations.  And  that  it  appears  by  the  letters  of  Mr. 
Charles  Brander,  the  grantee,  that  he  entered  on  r.  ^^^^  ^ 
possession  ^thereof  as  agent  for,  and  accountable    ^  ^ 

to,  the  plaintiff:  and  therefore  the  said  conveyances  cannot 
be  supported  as  absolute  conveyances  in  a  court  of  equity.  But 
the  plaintiff  having  submitted,  by  his  bill,  that  they  should  stand 
as  a  security  for  what  should  be  due  to  the  estate  of  the  deceased 
Mr.  Brander  for  any  labour  or  trouble  taken. in  the  plaintiff's 
affairs,  let  it  be  referred  to  the  Master  to  inquire  ancl  take  an 
account  of  what  Mr.  Charles  Brander,  deceased,  deserved  for 

{b)  This  decree,  as  drawn  up  hy  hit  lordship,  is  entered  in  the  register's  book. 
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any  labour  and  trouble  taken  by  him  in  the  plaintiff's  afiairs 
beyond  any  satisfaction  already  niade  by  the  plaintiff.  And  upon 
the  plaintiff'^  paying  to  the  representatives  of  Mr.  Brander  what 
shall  be  due  on  that  account,  after  deducting  what  shall.be  coming 
on  the  account  of  the  rents  and  profits  hereinafter  directed ;  and 
after  a  deduction  of  the  costs  hitherto  of  this  suit,  so  far  as  it 
relates  to  the  said  conveyances,  which  the  Master  is  directed  to 
tax,  let  all  parties  join  in  a  reconveyance  of  the  said  estates,  with 
the  approbation  of  the  Master,  to  the  plaintiff  and  his  heir»;  and. 
let  the  Master  take  an  account  of  the  rents  and  profits  received 
by  Mr.  Brander,  or  any  of  the  other  defendants ;  and  let  what 
shall  be  received  by  them  personally  be  answered  by  them,  and 
such  as  have  been  received  by  those  that  are  dead,  out  of  their 
respective  estates ;  and  if  assets  are  not  admitted,  let  an  account 
be  taken  of  them.  And  if,  in  taking  such  accounts,  it  shall  be 
found  that  .defendants  have  receiv^  any  fines,  let  the  Master 
compute  interest  thereon  at  4  pea'  cenLy  particularly  on  the  fine 
of  48/.  received  by  the  defendant  Footner,  against  whom  this  bill 
is  dismissed  without  costs. 

And  as  to  the  bond,  I  am  of  opinion  that  the  same  was  an 
imposition  on  the  plaintiff:  no  defeasance  being  inserted  in  the 
condition,  pursuant  to  the  agreement  on  which  the  mcmey  was 
r  ♦308  1  '®"^»  "^^  ^^^  given  till  some  time  ♦after  the  bond 
^  ^    was  executed,  and  that  not  a  legal  defeasance: 

and  Mr.  Willis,  the  plaintifTs  attorney,  being  made  a  witness  to 
the  said  bond,  when  he  was  interested  200/.  in  the  money  ad- 
vanced. And  that  the  bargain  for  receiving  2000/.  for  1000/.  on 
the  contingency  in  the  defeasance  was  unconscionable,  savoureth 
of  champerty,  and  is  dangerous  to  public  justice :  therefore  let  it 
be  referred  to  the  Master  to  take  an  account  of  what  is  due  for 
interest  on  the  said  1000/.  at  bper  cent^  and  tax  the  said  defend- 
ants their  costs.  And  let  the  Master  tax  the  plaintiff  his  costs  of 
this  suit,  hitherto  as  relates  to  this  bond ;  and  let  the  same  be 
deducted  out  of  what  shall  be  found  due  for  principal  and  interest 
of  the  said  1000/.,  and  the  said  costs.  And  upon  the  plaintiff 
paying  the  residue  to  the  defendant  John  Spicker,  let  the  bond  be 
delivered  up  to  be  cancelled ;  and  let  him  distribute  the  same  to 
those  who  advanced  the  same  according  to  their  respective  pro- 
portions. 


The  court  upon  ^neral  principles  of  policy,  will  not  pennit  an  attorney  to  accept 
any  thing  from  hit  client,  pending  the  auit,  except  hia  demand ;  though,  perhapa,  in 
the  particular  instance  there  may  be  no  unfairness.  *<  There  would  be  no  bounds 
to  the  crushing  influence  of  his  power  if  it  were  not  so."    Per  Lord  Thurlow, 

1  Cox,  112.    8ee  Proofs.  Hines,  For.  111.  Walmesley  ▼.  Booth,  S  Atk.  25.  Dra- 
pers* Company  ▼.  Davis,  ib.  296.    Saunderson  ▼.  Glass,  ib.  296.    Oldham  ▼.  Hand, 

2  Yes.  259.   Welles  ▼.  Middleton,  1  Cox,  112.   4  Toml.  P.  C.  245.  Leigh  ▼.  Wilr 
Hams,  and  Kennet  v.  GreenwoUers,  cit  8  Cox,  P.  W.  131,  n.    Kenney  ▼.  Browne, 

3  Ridg.  P.  C.  462.  Newman  v.  Payne,  2  Yes.  jun.  199.;  and  particularly  Wood  ▼. 
^ownes,  18  Yes.  120,  which  doaely  reaembled  the  present  case,  both  in  respect  of 
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the  ntofliion  <^1he  putiei,  and  the  trantaction  *<  flavoaring  of  champerty/'  and  in 
which  the  Lord  Chancellor  cited  and  relied  upon  the  present  case. 

The  same  principles  apply  *to  gifts  from  penons,  in  the  situa- 
tions of  guardian  and  ward,  or  between  whom  a  similar  confidence  [  *309  ] 
exists.  '^  It  is  impocnble,"  as  obaenred  by  the  present  Lord  Chan- 
cellor, <*Uiat  a  transaction  shall  stand  purporting  to  be  a  bounty  for  the  execution 
of  an  antecedent  duty."  9  Ves.  297.  Osmond  v.  Fitzroy»  3  P.  W.  129.  Hylton  ▼. 
Hylton,  2  Ves.  547.  Pierce  v.  Waring,  cit.  ib.  et  1  Ves.  380.  Griffin  ▼.  Deveuille, 
dt  3  Cox,  P.  W.  181,  n.  Hatch  y.  Hatch,  9  Ves.  ^92.  Morse  v.  Royal,  12  Ves.  355. 
Dawson  ▼.  Massey,  1  fia.  and  Be.  219. 

As  to  purchases  by  attorneys  from  their  clients,  or  trustees  from  their  cettuii  que 
trust,  vide  poat  Clerke  ^,  Swaile,  June,  1762. 

As  to  the  question  of  champerty,  vide  Kenney  y.  Browne,  Wood  y.  Downes,  ante, 
and  the  authorities  from  Hawkins,  which  are  there  cited ;  also  Powell  v.  Knowler, 
2  Atk.  224.  Wallis  y.  the  Duke  of  Portland,  3  Ves.  494,  and  Steyens  y.  Bagwell, 
15  Ves.  138. 


Franks  v.  Martin. 

Et  i  contra. 

(Reg.  Lib.  a.  1759,  foL  286.) 

[1759.  7th,  8th  dc  9th  May.  S.  C.  Coxe,  M8S.  Seij.  Hill's  MS8.] 
Specific  performance  of  marriage  articles  refused,  on  the  ground  of  Uieir  being  incon- 
sistent, uncertain,  and  unintelligible. 

ABOUT  the  year  1720  a  treaty  of  marriage  was  entered  into 
between  Mr.  Isaac  Franks,  a  considerable  dealer  in  jewels,  who 
was  worth  about  80,000/.,  and  Sincha  or  Frances,  the  eldest 
daughter  of  Mr.  Moses  Hart,  an  eminent  stock-broker.  Mr.  Hart, 
on  ue  treaty  respecting  the  marriage  settlement,  being  unwilling 
to  part  with  any  considerable  sum  of  ready  money,  which  was 
necessarily  employed  by  him  in  his  business,  proposed  to  Mr. 
Franks  to  give  him  a  present  fortune  of  6000/.  with  his  daughter, 
together  with  600/.  for  clothes  4  and  to  secure  the  payment  of 
siich  additional  fortune  as  is  mentioned  in  the  following  articles, 
for  the  benefit  of  the  intended  *hu8band  and  his  ^  ^„j^  - 
wife,  and  their  issue.    The  parties  being  German    ^  J 

Jews,  articles  of  a^eement  in  the  Hebrew  language  were  ac- 
cordkigly  entered  into,  and  executed  by  Moses  Hart,  Isaac 
Franks,  and  Sancha  Hart ;  which  articles  were  set  out  in  the 
bill  as  translated  by  a  notary  public,  skilled  in  that  languagCi  to 
the  following  effect 

"  On  Tuesday  the  5th  day  of  the  month  Sivan,  in  the  year 
5480  from  the  creation  of  the  world,  according  to  the  way  of 
reckoning  we  use  here  in  the  city  of  London ;  Before  us,  the  un- 
derwritten (witnesses)  personally  came  and  appeared,  Mr.  Moses 
the  son  of  Naphtali  Hart,  deceased,  and  Mr.  Isaac  the  son  of 
Naphtali  Hart  Franks,  deceased ;  who,  in  order  to  confirm  and 
corroborate  these  presents,  did,  before  us,  sign  the  same,  as  also 
the  translation  thereof,  which  was  made  from  the  Hebrew  into 
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the  Engluih  language  in  the  presence  of  the  notai^y  public,  named 
Thomas  Baky  (Booking),  both  being  of  the  same  tenor  and  date; 
^the  only  difference  being,  that  the  said  translation,  which  they 
*have  likewise  signed,  is  written  in  the  English  language,  in  order 
for  them  the  better  to  understand  the  true  meaning  of  the  con- 
tents thereof.  And  these  are  the  conditions  mentioned  with  truth 
and  justice,  which  are  made  pursuant  to  the  commands  and 
statutes  of  our  Holy  Law,  and  the  institutions  of  our  rabbies  of 
blessed  memory. 

"  The  first  condition  is  as  usual,  the  gentleman,  (the  said  Isaac 
Franks)  did  declare  before  us  that  he  doth  intend  to  marry  the 
maiden  lady.  Miss  Sincha,  the  daughter  of  the  said  Moses,  with 
a  wedding  ring,  and  under  a  canopy,  according  to  the  law  of 
Moses  ana  Israel ;  and  did  say,  by  reason  of  the  love  and  affec- 
tion he  doth  bear  for  her,  he  is  willing  to  make  an  addition  to  her 
marriage  portion;  whereupon  we,  the  underwritten  witnesses, 
took  possession  of  him  (the  said  Franks)  by  his  signing  these 
presents ;  and  he  did  oblige  himself  to  sive  unto  her  the  sum  of 
r  *3l  1  1  ^^^^  thousand  pounds  stening ;  and  agreed  also  that 
^  J    all  *her  paraphernalia,   be   the  same  of  silver, 

gold,  or  jewels,  for  the  use  or  ornament  of  her  person,  and  all  her 
wearing  apparel,  and  the  furniture  belonging  to  the  house,  do  and 
shall  belong  unto  her.    This  is  the  first  condition^ 

<<The  second  condition.  It  is  declared  and  agreed  by  and 
between  the  said  parties,  that  if  the  said  Isaac  shall  happen  to 
depart  this  life  within  th3  first  year  of  his  marriage,  without 
leaving  any  issue  begotten  on  the  body  of  his  (said  intended)  wife, 
the  said  Sincha,  daughter  of  the  said  Moses;  then  and  in  such 
case  his  said  wife  shall  have  but  6000/.  sterling  (being  the  sum  of 
6000^  sterling  her  father  did  give  her)  and  all  the  silver,  gold,  and 
jewels  belonging  to  her  as  aforesaid,  and  her  wearing  apparel  and . 
furniture  belonging  to  the  house; .  and  if  the  said  gentleman  shall 
happen  to  die  after  the  first  year  of  his  said  marriage,  then  and 
in  such  case  his  wife,  the  said  Sincha,  shall  have  the  sum  of  7500/. 
sterling,  and  all  the  silver,  gold,  jewels,  wearing  apparel  and 
furniture  above-mentioned.  But  if  the  said  gentleman  shall  hap- 
pen to  die  after  the  expiration  of  two  years,  to  be  accounted  from 
the  time  of  his  said  marriage,  then  and  in  such  case  his  said  wife 
shall  have  the  sum  of  9000/.  sterling,  and  all  the  silver,  gold, 
wearing  apparel  and  furniture  belonging  to  the  house.  This  is 
the  second  condition. 

"  Thirdly,  if  the  said  wife  Sincha,  daughter  of  the  said  Moses, 
shall  happen  to  die  within  the  first  year  of  her  marriage,  then  and 
in  such  case  the  said  Isaac  shall  be  obliged  to  return  the  marriage 
portion,  being  the  sum  of  6000/.  sterling,  and  all  her  wearing 
apparel  and  paraphernalia  which  her  fatner,  the  said  Moses,  did 
give  her;  and  if  the  said  wife,  Sincha,  shall  happen  to  die  in  the 
second  year  after  her  said  marriage,  then  and  in  such  case  the 
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said  Mr.  Isaac  shall  be  obliged  to  return  the  sum  of  3000/.  steirling 
and  all  her  paraphernalia  and  wearing  apparel  which  her  father 
did  give  her;  but  if  *  the  said  wife,  Sincha,  shall  die  r  ^^.g  , 
after  the  expiration  of  two  years,  then  and  in  such    ^  J 

case  the  said  Isaac  shall  be  free,  and  shall  not  be  obliged  to  return 
to  her  father,  the  said  Moses,  his  heirs,  or  assigns,  anything  what- 
soever, agreeable  to  our  law,  which  is,  that  the  husband  doth 
inherit  the  marriage  portion  brought  by  his  wife,  which  said  law 
is  agreeable  to  the  law  received  on  Mount  Sinaiv  This  is  the 
third  condition^ 

"  The  fourth  condition.  The  said  Mr.  Moses  spontaneously  of 
his  own  accord,  and  without  the  least  compulsion  whatsoever, 
but  heartily  with  a  willing  mind,  and  after  mature  deliberation, 
did  oblige  himself,  saying  in  manner  following :  I  do  take  upon 
myself  as  an  absolute  debt,  and  will  that  the  saipe  shall  be  upon 
me  and  upon  my  heirs  after  me  as  an  absolute  debt,  that  my 
children  after  my  decease  shalt  perform  all  the  articles  herein 
mentioned;  that  my  said  daughter  Sincha,  the  intended  wife  of 
my  intended  son-in-law,  Mn  Isaac,  the  son  of  Mr.  Naphtali  Hart 
Franks,  deceased,  he  and  her  children  begotten  by  her  said 
husband,  the  said  Mr.  Isaac,  shall  divide  with  my  sons  half  a  share 
of  a  son,  that  is  to  say,  all  what  I  shall  think  proper  ta  be  inher- 
ited by  the  most  beloved  of  my  sons ;  my  said  daughter  and  her 
issue  shall  inherit  half  a  share  of  a  son ;  and  my  said  intended 
son-in-law  shall  be  curator  and  guardian  of  her  share  which  she 
shall  so  inherit  from  me  in  his  lifetime,  and  after  my  decease ;  I 
have  conditioned  and  obliged  myself  in  this  express  manner,  that 
my  daughter  Sincha,  and  her  issue,  and  her  said  husband,  shall 
inherit  half  a  share  of  a  son,  exclusive  of  the  real  estates,  houses 
and  lands  which  I  have  purchased  to  this  day,  in  which  my  said 
son-in-law  and  daughter  shall  not  have  any  share  or  inheritance, 
but  the  same  shall  all  belong  to  my  sons  only.  And  my  meaning 
and  intention  likewise  is,  that  if,  when  God  shall  be  pleased  to 
take  me  out  of  this  world,  any  of  *my  daughters  ^  #gjg  -i 
shall  happen  to  be  spinster  and  unmarried,  then,    ^  -* 

and  in  such  case^  each  and  every  of  my  said  maiden  daughters 
shall  first  of  all  take  their  portions  of  6000/.  sterling,  and  600/. 
sterling  more  for  clothes  or  apparel  for  her  or  their  share  out  of 
the  whole  estate  which  I  shall  die  possessed  of.  And  the  reason 
why  they  shall  so  take  first  the  said  sums  is,  because  I  now  give 
my  daughter  Sincha,  the  (intended)  wife  of  my  said  (intended) 
son-in-law  Mr.  Isaac  Pranks,  6000/.  sterling  for  her  marriaee 
portion,  and  clothes  or  apparel  to  the  amount  above-mentioned : 
and  after  my  said  unmarried  daughters  shall  have  received  the 
same,  then  the  rest,  residue  and  remainder  I  shall  die  possessed 
of,  shall  be  divided  in  manner  following:  that  is  to  say,  to  my 
sons  two  shares,  and  to  the  gentleman,  my  (intended)  son-in-law, 
and  my  daughter  Sincha,  and  her  issue,  and  the  rest  of  my  daugh* 
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ters,  to  each  of  them  half  a  share  of  a  son  as  aforesaid,  exclusive 
of  the  real  estates,  houses  and  lands  I  am  at  this  present  time 
possessed  of;  and  my  meaning  and  intention  also  is,  that  if  my 
said  daughter  Sincha  shall  die  without  leaving  any  issue,  then  and 
in  such  case  my  said  (intended)  son-in-law  shall  have  no  claim 
or  demand  upon  me  or  upon  my  children ;  and  if  my  said  daughter 
shall  die  leaving  issue,  and  afterwards  the  said  issue  shall  also 
die,  then  and  in  such  case,  after  the  death  of  my  said  (intended) 
son-in-law,  Mr.  Isaac  Franks,  the  sum  which  my  said  (intended) 
son-in-law,  my  daughter,  and  her  issue,  shall  have  inherited,  shall 
be  and  belong  to  me,  and  my  children  and  heirs  for  ever  for  their 
inheritance ;  and  this  is  expressly  so  conditioned,  in  order  that 
my  estate  may  not  be  lessened  upon  that  account  All  which 
said  conditions  they,  the  said  parties  (to  wit),  Mr.  Moses,  the  son 
of  Naphtali  Hart,  deceased,  and  Mr.  Isaac,  the  son  of  Mr.  Naph- 
tali  Hart  Franks,  deceased,  have  bound  and  obliged  themselves 
r  *3 1 4  1  ^  perform ;  and  thereupon  we  *(the  said  witnesses), 
^  -^    on  the  part  and  behalf  of  the  said  woman,  have 

taken  possession  of  the  said  parties  by  a  proper  instrument  for 
taking  possession  without  ambiguity  or  reservation,  and  not  as  if 
it  was  a  copy  of  an  arrangement,  but  an  absolute  one,  annulling 
and  making  vt>id  any  protests  or  writings  which  do  or  shall  con- 
tradict these  presents  in  the  same  terms  our  rabbies  make  use  of 
to  annul  protests,  &c.  and  all  is  right,  strong,  and  binding." 

Two  parts  of  these  articles  were  written  in  Hebrew,  and  in 
the  character  made  use  of  among  the  German  Jews  by  Aaron 
Hart,  head  rabbi  of  the  Gierman  Jews'  synagogue  in  London,  and 
brother  of  the  said  Moses  Hart ;  and  were  signed,  sealed,  and 
delivered  by  the  parties,  and  Hnyan  or  possession  taken  thereon, 
which  is  a  ceremony  used  among  the  Jews  in  the  obligations 
which  they  mean  to  make  the  strongest  and  most  binding. 

At  the  time  the  above  articles  were  entered  into  Mr.  Hart  had 
only  one  son  living,  named  Hyam,  who  was  then  about  ten  years 
of  age,  and  four  daughters,  viz.  the  said  Sincha  or  Frances  his 
eldest  daughter,  Judy,  Bilah,  and  Rachael. 

Mr.  Moses  Hart  was  a  German  Jew,  and  Mr.  Isaac  Franks 
the  son  of  a  Grerman  Jew ;  and  the  above  contract  so  entered 
into  between  them  was  the  usual  marriage  settlement  between 
German  Jews,  among  whom  it  was  said  to  be  customary,  on  the 
marriage  of  a  daughter,  to  secure  to  her,  or  her  issue,  a  share 
of  their  fortunes  in  proportion,  or  with  reference  to  the  share  of 
a  son ;  so  that  in  case  of  intestacv,  the  estate  of  the  father  shall 
be  considered  as  divided  among  his  children  in  such  manner  that 
fhe  son  or  sons,  if  any  such  shall  be  living  at  the  death  of  the 
father,  shall  take  double  the  share  of  a  daughter ;  and  if  the 
father  shall  by  his  will  give  to  any  son  more  than  he  would  have 
been  so  entitled  to  in  case  of  an  intestacy,  then  the  daughter,  or 
r  *315  1  ^^^  issue,  shall  *have  a  moiety  of  such  larger 
^  ^    share  ;  and  if  there  shall  be  no  son  living  at  the 
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death  of  the  father,  then  she,  or  her  issue,  shall  be  entitled  to  an 
equal  share  with  the  other  daughters,  considering  the  estate  as  to 
be  divided  among  them. 

On  the  31  St  of  May,  1720^  the  marriage  was  solemnized  bjr 
Aaron  Hart  the  rabbi,  the  said  Moses  Hart's  brother :  and  it 
being  usual  to  read  over  and  explain  such  marriage  contracts  in 
the  presence  of  the  subscribing  witnesses,  to  the  parties  who 
declare  their  assent  or  agreement  to  the  contents  thereof,  the 
same  was  done  in  the  present  case,  and  assented  to. 

There  was  iesue  of  thi»  niarriage  Henry  Isattc  Franks,  and  the 
plaintiff,  Phila,  the  only  two  children  of  the  said  Isaac  Franks  and 
Sincha  his  wife. 

In  1723,  Judy,  Mr.  Hart's  second  daughter,  intermarried  with 
Mr.  Elias  Levy,  to  whom  he  gave  the  same  fortune  as  Mr.  Isaac 
Franks  had  with  his  wife ;  and  in  1743,  Bilah,  his  third  daughter, 
intermarried  with  Aaron  Franks,  to  whom  Mr.  Hart  gave  10,000^1 
for  a  portion;  and  some  time  after  added  4000/.  more  to  Mrs. 
Levy's  fortune,  to  make  her  equal  with  Bilah,  the  wife  of  the 
said  Aaron  Franks ;  but  he  gave  nothing  more  to  Sincha.  In 
1730,  Rachael,  the  fourth  daughter,  intermarried  with  Michael 
Adolphus,  upon  whom  Mr.  Hart  settled  an  annuity  upon  her  for 
life  of  lOOOil  per  ann^  to  which  he  afterwards  made  an  addition. 

Isaac  Franks,  who  died  in  October,  1736,  by  his  will  gave  his 
said  wife  9Q00L  sterling,  and  all  her  jewels,  not  exceeding  500/L, 
and  all  his  plate,  linen,  &o.  in  both  hu  dwelling-houses,  and  also 
an  annuity  of  300/.  during  her  widowhood ;  and  which,  by  his 
will,  he  declared  to  be  in  satisfaction  of  all  claims  and  demands 
she  might  have  upon  his  real  or  personal  estate,  by  virtue  of  a 
certain  deed  or  paper  writing,  thentofore  signed  by  him  in  the 
^Hebrew  language  (meaning  the  said  marriage  ^  ^q^^  -t 
articles),  or  otherwise  howsoever ;  and  appointed    ^  •' 

the  said  Aaron  Franks  sole  executor  of  his  will,  who  paid  Mrs. 
Franks  the  legacies,  and  her  annuity  till  she  died  in  January,  1754. 

In  1738  Hyam  Hart,  the  on^  son  of  Moses,  died  intestate,  and 
unmarried* 

In  November,  1742,  the  plaintiffs  intermarried ;  and  on  the  16th 
of  December  following  Henry  Isaac  Franks  was  found  to  be  a 
lunatic,  and  the  said  Aaron  Franks  was  appointed  committee  of 
his  person  and  estate. 

Mrs*  Judy  Levy  survived  her  husband  Elias,  who  left  issue  by 
her  only  one  daughter,,  who  died  intestate  in  1754.  Mrs.  Bilah 
Franks,  wife  of  the  said  Aaron  Franks,  likewfee  died  in  1749, 
leaving  Phila  Franks,  and  Priscilla  Franks,  the  infants,  her 
only  two  daughters,  and  no  other  issoe ;  Mrs.  Adolphus  had  no 
issue. 

Moses  Hart  died  in  November,  1756,  having  on  the  2d  of 
April  preceding  made  his  will,  and  appointed  the  said  Michael 
Adolphus,  together  with  Joseph  Martin,  and  Lazarus  Simons, 

Vol.  I.  28 


218  GASES  IN  CHANCERY. 

[Franbi^Y.Mnrtio.] 

executors;  by.ivhich  he  confirmed  the  settlement  made  on  the 
marriage  of  his  said  daughter  Rachael;  and  gave  life  annuities 
to  his  three  sisters,  Margoles,  the  wife  of  Mr.  Lazarus  Simons, 
and  the  defendants,  Judith  Hart,  and  Jacobed  Hart,  spinsters ; 
and  several  other  legacies  and  annuities ;  and  chargeable  there- 
with, he  gave  the  residuum  of  his  estate  to  his  executors  in  trust 
for  his  two  daughters,  Mrs.  Levy,  and  Mrs.  Adolphus,  and  the 
issue  of  the  latter,  if  he  should  have  any ;  and  after  the  decease  of 
his  said  daughters,  if  Mrs.  Adolphus  should  die  without  issue,  then 
in  trust  for  his  three  sisters,  and  the  survivors  and  survivor  of 
them  ;  and  after  their  decease  in  trust  for  the  defendants,  Moses 
and  Naphtali  Hart,  the  two  sons  of  his  half  brother  Solomon  Hart, 
r  ^317  1  Ai^^l^h^ir  issue:  and  in  default  of  issue  *by  them, 
^  J     then  in  trust  for  his  right  heirs.     In  a  codicil,  no- 

ticing the  large  portions  which  he  had  given  to  his  sons-in-law, 
and  the  immense  sums  they  had  got  by  his  means,  and  the  lai^ 
estates  they  would  be  possessed  of,  he  assigned  it  as  a  reason  for 
his  not  leaving  his  dear  grandchildren  (meaning  the  plaintiffs, 
Phlla  and  her  brother,  and  the  daughters  of  Aaron  Franks)  any 
legacies,  declaring  that  he  always  had  the  greatest  love  and 
regard  for  them,  and  wished  them  health  and  long  life  that  they 
might  live  and  enjoy  their  plentiful  fortunes. 

The  bill  in  the  former  of  the  two  suits,  which  was  brought  by 
Naphtali  Pranks  and  Phila  his  wife,  who  was  the  daughter  of 
Sincha^  set  forth  the  articles,  and  prayed  that  they  might  be  car- 
ried into  execution. 

The  cross  bill  was  brought  by  the  executors  and  legatees,  under 
the  will  of  Moses  Hart,  for  quiet  enjoyment,  and  that  the  Hebrew 
contract  might  be  delivered  up  to  be  cancelled ;  and  also  prayed 
a  discovery  of  an  English  agreement,  which  was  alleged  to  be  in 
the  custody  of  the  pmintiffs  in  the  first  suit  The  defendants  in 
the  first  suit  in  their  answer,  and  also  in  their  cross  bill,  alleged, 
that  the  paper  signed  by  Mr.  Moses  Hart  was  only  what  is  ccdied 
in  the  Hebrew  tongue  a  hetuba^  which  is  an  instrument  that  does 
not  bind  the  father  of  the  bride,  but  only  the  husband ;  and  there 
were  also  allegations  of  fraud,  which,  however,  were  abandoned 
at  the  hearing. 

The  plaintiffs,  in  their  answer  to  the  cross  bill,  contended  that 
a  ketuba  was  an  entirely  different  species  of  instrument.  That 
the  Hebrew  instrument  in  question  was  called  a  shtar^  videpo^ 
p.  325,  in  note,  which  word  in  the  Hebrew  language  signifies  a 
cantract :  that  the  present,  as  distinguished  from  other  contracts 
r  ^giQ  I  i"  general,  was  called  a  shtor  chad  *chelec  zachar^ 
*•  J    which  words  in  the  Hebrew  language  signify  a 

cantract  for  half  of  a  male^s  share.  They  examined  many  wit- 
nesses, who  prpved  that  it  was  very  common  among  the  German 
Jews  who  were  engaged  in  commercial  transactions ;  and  that  if 
a  Jew  entered  into  such  contract  having  a  SQn,  who  afterwards 
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died,  the  contract  was  still  binding ;  and  the  shtcrr^d  daughter 
and  her  issue  would  still  be  entitled  to  the  share  stipulated  for  by 
such  shior.  And  that  when  a  Jew  entered  into  a  contract  of  this 
nature,  he  could  not  make  any  subsequent  will  even  in  favour  of 
his  wife  and  children.  That  the  rabbi  who  drew  the  contract 
was  a  very  learned  person,  and  that  it  had  been  executed  with 
all  the  solemnities  and  forms  necessary  to  sanction  a  Jewish  con- 
tract ;  and  several  conversations  were  proved,  in  which  Moses 
Hart  had  recognized  the  contract. 

The  Attorney-General,  Sewell,  De  Grey,  Wilbraham,  and 
Coze,  for  the  plaintiffs. 

Judges  in  all  ages  have  endeavoured  to  support  deeds  and 
wills,  and  to  draw  a  consistent  intention  from  them,  even  by 
transposing  words.  Ui  res  magis  valeat  quam  pereaL  So  Lord 
Hobart  takes  notice,  with  due  commendation,  that  the  judges 
have  been  curious,  and  almost  subtle  to  invent  reasons  to  assist 
the  JQst  intent  of  the  parties.  Earl  of  Clarickard's  ease,  Hob.  277, 
Pish  V.  Bellamy,  Cro.  Jac.  71. 

It  is  the  business  of  courts  of  justice,  and  particularly  of  courts 
of  equity,  to  enforce  the  performance  of  contracts  honestly  made, 
and  on  good  consideration  as  this  is,  though  the  instrument  be 
unskilfuUy  prepared.  It  has  sufficient  certainty  to  shew  the  intent 
of  the  parties.  It  is  in  the  nature  of  a  family  settlement  like  a 
will,  but  not  revocable.  Some  parts  of  the  deed  are  extremely 
plain,  others  doubtful ;  but  it  is  evident  from  a  general  view  of  it, 
that  Mr.  Hart  stipulated  to  leave  his  whole  personal  ^  «».  g  ^ 
*e8tate  to  his  children  and  grandchildren  in  certain    ^  -* 

shares  and  proportions ;  the  only  difficulty  is  to  say  what  those 
shares  and  proportions  are. 

There  are  many  things  uncertain  in  themselves,  which  by  re- 
ference to  a  certainty  may  be  made  certain.  This  rule  of  con- 
struction is  put  by  Lord  Coke,  both  in  the  affirmative  and  negative, 
in  5  Rep.  6.  a.  and  78.  a.  and  again  in  9  Rep.  47.  Id  incertum 
est  quod  nvUo  modo  cerium  reddi  potest^  sed  id  cerium  est  quod 
certum  reddi  potest^  sed  magis  certum  est  quod  semet  ipso  certum 
est. 

By  the  Jewish  law,  a  married  daughter  having  received  a  por- 
tion at  her  marriage,  was  totally  excluded  from  any  share  in  her 
father's  estate,  if  he  died  intestate.  This  instrument  was  equally 
necessary  to  secure  the  share  in  case  of  an  intestacy,  as  against 
disposition  by  will.  Mr.  Hart  declares  his  dauffhters  shall  be 
equal,  and  that  Sincha  shall  have  half  a  son's  share,  what  the 
most  beloved  son  should  have.  Mr.  Hart,  at  the  time  of  making 
the  deed,  had  a  son  and  four  daughters.  Suppose  he  had  died 
without  any  alteration  happening  in  his  family,  nothing  could  have 
been  more  clear  than  the  division.  The  son  must  have  had  double 
the  share  of  a  daughter.  The  estate  must  have  been  divided  into 
six  shares,  two  to  the  son,  and  one  to  each  daughter. 
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If  in  the  last  clause,  the  word  sons  should  be  taken  in  the  sin* 
ffular  number,  it  would  reduce  the  case  to  the  situation  of  the 
lamil  V  at  the  time  of  making  the  deed.  In  the  case  that  has  hap- 
pened, there  is  no  son,  but  shall  this  avoid  the  deed?  and  there 
Doing  no  son,  it  seems  more  just  that  the  whole  should  be  divided 
amongst  the  daughters  or  their  children,  because  the  skior  de- 
clares there  is  to  be  a  strict  equality  amongst  the  daij»hters:  and 
as  Mrs.  Franks  was  to  have  an  equal  share  against  we  claim  of 
the  son,  a  fortiori^  ought  she  to  have  it,  when  that  favoured  object 
was  removed  T  But  even  if  that  construction  couM  not  prevail 
r  *S20  1  ^^  ^'  ^^  ^^^  eflect  to  *the  spirit  of  the  deed  against 
1-  J    the  latter ;  then  in  order  to  conform  to  the  letter,  a 

son  must  be  supposed,  and  the  estate  divided  accordingly. 

Suppose  articles  on  the  marriage  of  a  daughter,  in  which  the 
father  contracts,  that  his  estate  shall  be  divided  between  his  sons 
and  daughters ;  if  there  should  ham)en  to  be  no  sons,  can  it  be 
supposed  the  deed  would  be  voiaT  Should  not  the  estate  be 
divided  amongst  the  daughters,  without  leaving  it  in  the  power  of 
the  father  to  didgpose  of  it  otherwise?  And  rather,  because  it  is 
a  rule  of  construction,  that  every  man's  deed  shall  be  taken  most 
strongly  against  himself. 

TMre  is  a  strong  case  to  this  purpose,  put  by  Lord  Bacon,  in 
bis  Maxims  of  the  Law,  p.  26.  ed.  1803.  '« It  is  a  rule,  words 
are  to  be  understood,  that  they  work  somewhat,  and  be  not  idle 
and  frivolous :  Verba  aKquid  operari  debenU  verba  cum  effedu 
sunt  accipienda.  And  therefore  if  I  bargain  and  seO  you  four 
parts  of  my  manor  of  Dale,  and  say  not,  in  how  many  parts  to  be 
divided,  this  shall  be  construed  four  parts  of  five,  and  not  of  six 
or  seven,  &c.  because  that  is  the  stronsest  against  me ;  but  on 
the  other  side  it  shall  not  be  construed  four  parts  of  four  parts, 
that  is,  whole  of  four  quarters ;  and  yet  that  were  strm^est  of 
all;  but  then  the  words  were  idle  and  of  none  eilect.** 

Suppose  in  the  present  case  thete  had  been  two  sons,  and  one 
advanced  with  a  double  share  as  a  beloved  son,  and  four  daugh* 
ters,  the  share  of  the  unadvanced  son  and  the  daughters  must 
have  been  equal.  Suppose  two  sons,  and  neither  of  them  ad- 
vanced as  a  beloved  son,  and  four  daughters,  the  estate  must 
have  been  divided  into  eight  shares,  two  to  each  of  the  sons,  and 
one.  to  each  of  the  daughters.  So  let  the  number  of  sons  and 
daujriiters  be  what  it  wul,  there  must  be  a  sufficient  rule  to  make 
Ihedivisioik 

r  *S21  1  ^'I^  instrument  is  said  to  be  made  pursuant  to 
L  J    the  commands,and  statutes  of  their  holy  Isw,  and  the 

jnstitution  of  their  rabbis  of  blessed  memory,  according  to  the 
law  of  Moses  and  Israel,  and  agreeable  to  the  law  received  on 
Mount  KnaL  It  may  be  material,  therefore,  for  a  moment,  to 
consider  what  the  Jewish  law  was  with  regard  to  successions, 
which  Mr.  Setden  shews  at  large  in  bis  book  De  Smctessumibms 
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in  bona  defitncti  ad  legfis  EbrcBorumy  cap.  23;  but  there  is  no 
occasion  to  resort  to  the  writings  of  learned  men,  as  the  Holy 
Scripture  itself  has  left  a  very  memorable  instance  of  it  in  the 
27th  chap,  of  Numbers.  It  was  the  claim  of  daughters  to  the 
succession  of  their  father's  estate,  brought  before  the  great  San* 
bedrim,  before  Eleazar  the  priest,  and  before  the  princes  and  all 
the  congregation^which  made  the  greatest  and  wisest  court  of 
judicature  that  ever  sat  before  or  since;  for  by  the  princes  are 
meant  the  heads  of  the  tribes,  or  the  highest  of  the  judges ;  and 
by  the  congregation  is  meant  the  70  elders,  and  at  the  head  of  all  sat 
Moses;  but  the  land  of  Canaan  having,  by  the  command  of  God» 
been  divided  among  those  only  who  were  numbered,  and  they 
being  only  males,  it  was  apprehended  that  females  might  be 
excluded  from  having  any  inheritance  among  the  Israelites.  This 
was  the  ground  of  wbkt  follows:  the  sreat  assembly,  before 
whom  the  question  was  brought,  did  not  dare  to  pretend  to  give 
judgment,  but  referred  the  cause,  by  reason  of  its  difficulty,  to 
Moses,  who,  we  are  told,  brought  it  before  the  Lord  himself; 
*'And  the  Lord  spake  unto  Moses,  saying,  the  daughters  of 
Zelophehad  speak  right  Thou  shalt  surely  give  them  a  possession 
of  an  inheritance  among  their  father's  brethren;  and  thou  shalt 
cause  his  inheritance  to  pass  unto  his  daughters  (a). 

*This  is  the  greatest  and  most  solemn  deter-  |.  ^^^o  i 
mination  that  was  ever  made  concerning  property    -  J 

and  the  rights  of  succession,  and  is  such  as  can  never  be  supposed 
to  be  out  of  the  mind  of  any  Jew;  and  it  is  reasonable  to  con- 
clude, that  the  parties  to  the  instrument  in  question  had  it  in  view 
at  the  time  when  this  instrument  was  made;  and  it  is  therefore 
reasonable  to  construe  it  according  to  that  equitable  and  high 
determination  of  Jewish  property. 

It  would  be  endless  to  cite  the  commentaries  upon  this  passage 
of  Scripture ;  they  all  agree  that  the  Hebrew  canon  was  this. 
Grotius  Synopsis  Criticism.  Hale  Hist,  of  the  Common  Law, 
c.  ]  1,  &c. 

The  lengths  to  which  courts  of  equity  will  go  to  support  deeds 
and  wills,  and  give  them  the  construction  which  appears  to  have 
been  the  intent  of  the  parties,  appears  by  Newland  v.  Shepherd, 
2  P.  W.  IM.  Pratt  v.  Jackson,  ib.  302.  Uvedale  v.  Halfpenny, 
ib.  151.  Forth  v.  Chapman,  1  P.  W.  667.  Hewett  v.  Ireland, 
ib.  426.  Langdon  v.  Grooie,  3  Lev.  21. 

The  Solicitor-General,  Wiles,  Perrot  and  Jones;  Herbert,  and 
Wedderburne,  for  the  difierent  defendants  in  the  first  cause. 

Contended,  that  on  the  contingency  which  had  happened,  the 

(a)  y.  6  and  7.  The  incoiiTeiiienoe  which  arose  from  this  decision,  was  after- 
wuds  remedied  by  the  command,  that  daughters  should  not  marry  out  of  their  own 
tribe.  Numb.  o»  86. 

This  case  is  cited  by  Lord  Holt,  in  his  very  elaborate  judgment  in  the  case  of 
Clements  t.  Scodamore,  1  P.  W.  68.  8  Lord  Raym.  1024.  6  Mod.  120.  8.C.  Salk.* 
243.  Holt  140.. 
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fourth  article  could  have  no  effect,  the  provision  being  only  in 
case  Moses  Hart  should  leave  issue  male.  That  it  was  merely  a 
stipulation  to  prevent  the  partiality  iu  favor  of  sons.  That  the 
daughters  were  all  on  the  same  footing.  Even  supposing  Mr. 
Hart  had  entered  into  an  agreement  for  the  distribution  of  his 
whole  estate  among  his  children,  yet  it  could  only  be  understood 
r  *^2S  1  ^  intended  to  take  place  in  case  of  ^intestacy. 
>-  -I     The  agreement  was  otherwise  unreasonable  as  it 

would  preclude  Mr.  Hart  from  the  future  disposition  of  his 
property.  That,  moreover,  the  instrument  was  so  compUcated 
and  obscure,  that  np  construction  could  be  put  upon  it,  which 
would  not  be  liable  to  great  absurdities  and  contradictions. 

The  Lord  Keeper. — This  bill  is  brought  for  an  account  of  the 
estate  of  Moses  Hart,  and  to  have  a  distribution  thereof  accord- 
ing to  an  agreement,  contained  in  a  Hebrew  paper,  entered  into 
by  Mr.  Hart,  and  Mr.  Isaac  Franks,  on  the  marriage  of  the  latter 
with  Miss  Sincha,  Mr.  Hart's  daughter.  The  bill  states  the  in- 
strument, and  does  not  otherwise  specify  the  agreement,  but  seeks 
a  specific  performance. 

The  instrument  appears  to  be  new  in  this  country,  and  unpre- 
cedented, but  it  is  said  to  be  in  use  amonff  the  German  Jews,  from 
which  race  the  parties  are  descended,  it  seems,  however,  not  to 
have  acquired  any  fixed  name  or  certain  import  amongst  those 
persons  that  use  it.  These  circumstances  are  however  immaterial 
to  me,  who  can  only  take  it  into  consideration  as  an  agreement, 
and  as  such  am  bound  to  give  it  effect,  if  it  be  a  stipulation  to  do 
what  the  laws  of  this  country  permit 

As  the  bill  is  therefore  for  a  specific  performance,  I  am  to  con- 
sider, first,  whether  the  agreement  was  fairly  obtained,  secondly, 
whether  it  be  equitable  and  reasonable,  and  thirdly,  whether  it  be 
certain.  If  it  have  all  these  qualities,  I  ought  to  decree  it  to  be 
specifically  performed ;  if  not,  I  should  leave  the  parties  to  their 
remedy  at  law. 

There  are  no  grounds  before  me  for  questioning  the  fairness 
in  obtaining  the  execution  of  this  instrument;  but  I  am  under  very 
great  difficulties  to  ascertain  the  import  and  intent  of  it,  without 
which  it  is  impossible  to  say  whether  the  agreement  is  hard  and 
r  *324  1  i^r^^^so'^^bl^  ^^  ^otherwise ;  and  of  consequence 
*-  J    titled  or  not  entitled  to  the  aid  of  this  court. 

The  plaintiffs  contend,  that  it  was  intended  to  be  a  fixed  ap- 
pointment of  the  share  the  daughter  was  to  have  in  the  personal 
estate  which  the  father  might  die  possessed  of,  and  to  control  his 
power  of  making  a  will,  and  to  secure  to  her  half  a  share  of  his 
most  beloved  son. 

When  the  father  was  to  be  stripped  of  his  power  of  marking, 
by  the  benevolence  in  his  will,  the  distinction  of  his  parental  affec- 
tion, there  was  wanting  some  rule  to  which  this  stipulation  in 
favour  of  the  daughter  was  to  refer ;  and  therefore  it  was  said,  that 
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it  referred  to  the  succession  apud  HebrtBOS;,  where  the  elder  had  a 
double  portion ;  but  this  construction  is  repugnant  to  the  words 
and  context,  which  plainly  refer  to  the  father's  power  of  giving 
a  preference.  ^ 

But,  however,  there  being  no  son  living  at  the  death  of  the 
father,  there  was  no  rule  to  which  the  first  clause  could  be  ap« 
plied ;  resort  therefore  was  had  to  the  last,  and  it  was  said,  the 
sons  were  to  have  two  shares,  each  daughter  half  of  a  son's,  and 
consequently  his  intent  being  that  the  daughters  should  be  equal, 
that  the  estate  was  agreed,  if  there  were  no  sons^  to  be  divided 
among  them.  This  too  is  repugnant  to  the  former  clause,  because 
here  the  shares  of  the  sons  are  fixed:  the  former  supposes  a 
power  in  the  father  to  distinguish  them. 

The  defendants  say,  that  the  instrument  was  designed  to  an- 
swer two  events,  neither  of  which  have  happened ;  a  will  made 
in  favor  of  a  surviving  son,  or  an  intestacy  where  there  was  a 
surviving  son ;  but  I  see  no  reason  to  say  that  was  the  intent 

The  more  plain  and  obvious  sense  seems  to  be,  that  Mr.  Frankf, 
guarding  against  Mr.  Moses  Hart's  suspected  inclination  to  imi- 
tate the  Jewish  succession,  and  make  the  sons  his  principal  heirs, 
stipulates  that  the  'daughters  shall  have  half  a  ^  ^005  1 
share  of  the  best  preferred  soik    In  that  case,  Mr.    ^  -■ 

Hart  does  not  obuge  himself  to  give  any  proportion  to  a  son,  half 
of  which  should  be  a  benefit  to  this  daughter.  Nor  is  there  an 
intimatieor  that  the  whole  which  she  receives  at  all  times  from 
the  father's  estate,  shall  exceed  half  a  son's  share. 

The  words  of  this  instrument  being  unintelligible  in  themselves, 
the  plaintifis  read  evidence  to  explain  it ;  but  the  witnesses  give 
as  little  satisfaction  as  the  instrument  They  say  it  is  called  a  (a) 
ShtoTf  or  marriage  bond  used  by  the  German  Jews ;  that  it  is  to 
secure  to  a  married  daughter  half  a  share  of  a  son,  beyond  what 


(a)  Tbouffh  this  word  is  throughout  the  present  case,  and  in  the  printeii  < 
before  the  Lords,  spelt  Shtor,  yet  it  is  clearly  shewn  by  Mr.  Justice  Blackrtone, 
3  Com.  266,  and  by  the  authorities  which  he  refers  to,  that  the  word  is  properly 
Shetar,  which  the  Jews  according  to  Selden,  pronounced  Starr,  From  whence  Mr. 
Juatioe  Blackstone*s  ingenious  conjecture  as  to  the  etymology  of  the  word  **  Star- 
chamber,"  as  being  the  room  where  the  Jewish  contracts,  in  obedience  to  the  ordi- 
nance of  Richard  1st,  were  deposited.  It  properly  signifies  a  covenant,  but  seems 
applied  to  any  writing  executed  with  solemnity.  Selden  in  the  Uxor  EbraicOi 
684,  et  aeq.  gives  the  form  of  a  certificate  of  the  proper  ceremonies  having  been  com- 
plied with,  on  the  occasion  of  a  brother's  refusing,  on  the  citation  of  the  widow,  to 
laiae  up  seed  to  a  deceased  brother,  whereby  the  widow  having  (according  to  the 
direction  in  Deuteronomy,  ch.  S5,  v.  7),  loosed  his  shoe  from  off  his  foot,  and  spitten 
in  his  fiMe,  is  permitted  to  many  a  second  time.  He  says  voeatur  item  Shetar 
OhaHtn,  id  eat,  contraetue  eeriptue  de  calceo  exuto.  Et  Judtd  AngUeneee  ex 
vece  iUA  Shetar,  Starrum /«c^re,  unde  eexcenHee  in  tabulie  Henrici  Tertii  ac  Ed- 
vardi  primi  regum  pubUci;  '*  .V.  Judmtte  per  ttarrum  euum  recognovit,**  In  the 
TiUes  of  Honour,  p.  798,  et  teq,  there  is  a  copy  of  a  Hebrew  instrument,  which  is 
ealled  a  ahetar  or  t/arr,  taken  ^m  the  records  in  the  Exchequer,  which  isare£nue 
from  a  Jew  of  Lincoln. 

The  learned  editor  of  Blackstone  notices  the  word  as  twice  used  in  some  andenl 
statutes  of  the  Univenity  of  Cambridge,  for  a  schedule  or  inventory. 
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r  *d26  1  *^^^  receives  down,  as  a  portion ;  that  it  ties  up  the 
^  -I    father  from  making  a  disposition  by  will ;  and  some 

say  in  his  lifetime.  But  though  Siey  have  known  similar  instru* 
ments  made,  I  do  not  find  that  they  know  of  any  effect  they  have 
had,  or  of  any  distribution  pursuant  thereto.  If  the  witnesses  are 
of  the  species  of  the  drawers  of  these  deeds,  they  are  the  most 
ignorant  of  men,  and  destitute  of  the  capacity  of  putting  their 
ideas  in  writing. 

The  instrument  does  not  import  in  any  part  of  it  that  the  addi- 
tion shall  be  half  the  son's  share,  exclusive  of  the  sum  advanced; 
and  such  construction  is  so  absurd,  that  no  court  can  be  justified 
in  saying  that  it  was  the  intent  of  the  parties,  unless  it  was 
expressly  and  without  ambiguity  so  declared.  Besides,  to  say 
that  the  party  voluntarily  abdicated  his  power  of  devisins,  and 
disabled  nimself  from  providing  in  that  way  for  his  wile  and 
children,  is  shocking. 

Upon  the  whole,  from  the  strictest  examination  of  this  instru- 
ment, I  cannot  extract  any  consistent  meaning ;  and  therefore  I 
must  dismiss  the  bill.  I  do  think,  notwithstandii^  the  boasted 
learning  of  the  rabbis,  who  were  said  to  have  prepared  it,  that 
there  is  not  an  attorney  from  London  to  the  Land's  end,  who 
would  have  drawn  so  senseless  and  inconsistent  a  settlement  (a). 

Bills  in  both  causes  dismissed  without  costs. 

Affirmed  on  appeal  to  the  House  of  Lords,  11th  March,  1760. 
6  Toml.  P.  C.  161. 

(a)  See  the  groands  upon  which  courts  of  equity  refuie  their  afluatance  to  compel 
the  'execution  of  ambiguous  and  uncertain  contracts,  explained 
[  *327  ]  by  Lord  Redesdale,  in  Hamet  ▼.  Yielding,  2  Bch.  and  Lef.  648, 
et  vide  Mosely  ▼.  Virgin,  3  Ves.  184.  Boson  ▼.  Farlow,  1  Mertv. 
469.  See  also  Mr.  Hargrave*s  argument  in  the  Thelluison  causes,  where  scTeral 
precedents  are  collected,  to  shew  that  contracts,  deeds,  wills,  and  instruments  of 
every  sort,  may  be  rejected  both  at  law  and  in  equity  for  uncertainty,  p.  166, 169, 
and  4  Yes.  283,  284 ;  and  see  Lord  Loughborough's  obserrataons  in  the  oaae  of 
Lord  Walpole  ▼.  Lord  Orford,  3  Yes.  419. 


Hennand  v.  Moore. 
Vernon  v.  Moore. 
Moore  v.  Moore. 

(Reg.  Lib.  ▲.  1758,  fol.  326.)  (a) 

[SOth  March,  6th  A  12th  May,  1769.] 

Where  premises  had  been  sold  under  a  decree,  held  that  the  lieo  of  an  incumbianoer 

was  not  transferred  to  the  purchase-money,  so  as  to  be  out  of  the  registry  act ; 

and  he  was  therefore  postponed  to  subsequent  incumbrancers. 

THIS  was  a  re-hearing  upon  a  decree  of  Lord  Hardwicke's, 
made  in  these  causes,  on  the  23d  of  June,  1756. 

(a)  The  sUtement  of  the  cases  is  in  the  entiy  of  the  original  hearing.    A.  1765, 
foL  693. 
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John  Moore,  by  his  will,  bearing  date  the  26th  of  September, 
1713,  devised  certain  leasehold  premises,  which  he  was  possessed 
of  for  the  residue  of  a  term  of  99  years,  situate  in  the  parish  of 
St  Martin  in  the  Fields,  in  the  county  of  Middlesex,  to  his 
nephews  John  and  Thomas  Moore,  their  executors,  administra- 
tors, and  assigns  (the  latter  of  whom  wae  a  defendant  in  these 
causes),  to  take  as  joint  tenants  and  not  as  tenants  in  common ; 
afterwards,  by  indenture,  bearing  date  the  6th  of  September,  1720, 
they  made  a  partition  of  the  premises. 

On  the  24th  of  November,  1725,  the  said  John  and  Thomas 
Moore  executed  a  joint  bond  to  Samuel  Stanton,  for  the  sum  of 
500i: 

*And  by  indenture  of  the  same  date,  made  be-  r  ^ooo  n 
tween  the  said  John  and  Thomas  Moore  of  the  one  ^  ^  J 
part,  and  the  said  Samuel  Stanton  of  the  other,  reciting  the  said 
Dond,  and  that  the  said  John  and  Thomas  Moore  were  possessed 
of  the  said  premises  for  the  residue  of  the  said  term,  they  cove- 
nanted, that  in  default  of  payment  of  the  said  sum  of  500/.,  the 
said  premises  should  stand  as  t  security  for  the  same ;  and  that 
they  would,  on  request,  execute  a  mortgage  of  the  said  pre- 
mises, to  secure  the  said  sum  of  500/.  This  deed  was  never 
registered. 

John,  by  his  will,  bearing  date  the  2d  of  December,  1727 
(inter  alia)^  devised  the  said  leasehold  premises  to  his  brother, 
the  defendant,  Thomas  Moore,  in  trust  ny  sale  or  mortgage,  or 
by  the  rents  and  profits  of  the  same,  to  pay  all  his  just  debts ; 
then  to  pay  20/.  to  his  wife,  to  his  son  John  4000/.,  to  his  son 
Charles  3000/.  at  twenty-one ;  and  if  hie  children  should  all  die 
before  their  legacies  should  become  payable,  he  devised  the 
premises  to  his  said  brother  Thomas  Moore,  whom  he  made  his 
executor.  . 

The  nephew  and  executor  of  Samuel  Stanton  in  Michaelmas 
term,  1748,  obtained  two  judgments  against  the  defendant  Thomas 
Moore,  one  in  his  own  right,  and  the  other  as  executor  of  his 
brother  John. 

Upon  the  marriage  of  the  plaintiff,  Rebecca  Hennand,  then 
Rebecca  Moore,  the  eldest  daughter  of  the  defendant  Thomas 
Moore,  by  iiklenture,  bearing  date  the  28th  of  March,  1741, 
reciting,  among  other  things,  that  the  said  Thomas  Moore  was 
entitled  to  the  said  leasehold  messuages,  the  said  Thomas  Moore 
assigned  and  transferred  a  messuage  or  tenement  therein  particu- 
larly mentioned,  part  of  the  said  premises,  to  trustees,  &c.,'as  a 
provision  for  the  children  of  that  marriage,  and  in  default  thereof 
to  the  husband  absolutely.  By  a  proviso,  reciting,  that  as  the 
said  Thomas  Moore  was  entitled  to  *the  premises  p  ^^^n  i 
contiguous  to  it,  which  were  intended  to  be  sold,    ^  J 

&c.,  it  was  agreed,  in  case  the  said  Thomas  Moore  should  be 
minded  to  seU  the  same,  that  then  if  the  said  Thomas  Moore 
Vol.  I.  29 
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should  pay  to  the  said  trustees  the  sum  of  lOOOi.,  the  said  assign- 
ment should  be  void. 

By  a  decree,  made  2dd  June,  1741,  in  two  causes  brought  by 
certain  mortgagees,  the  premises  were  directed  to  be  sold ;  and 
that  after  payment  of  the  several  mortgages,  the  residue  of  the 
purchase-money  should  be  paid  to  the  said  Thomas  Moore. 
Charles  Moore  being  reported  the  best  purchaser  of  the  premises, 
at  the  sum  of  22,000^1,  an  order  was  made  on  the  15th  of  May, 
1752,  to  confirm  the  Master's  Report;  and  by  another  order, 
made  on  the  2dd  of  March,  1753,  he  was  directed,  on  payment 
of  the  residue  of  the  monev,  to  be  let  into  possession,  and  receive 
the  rents  from  Christmas  fast  past,  and  that  the  receiver  should 
be  discharged.  Charles  Moore  had  notice  of  the  said  Rebecca 
Hennand's  claim  to  1000/.  under  her  marriage  settlement,  and 
husband's  will,  by  which  it  was  left  to  her,  and  his  death  without 
issue. 

By  indenture,  bearing  date  the  28th  of  July,  1752,  between 
Thomas  Moore  of  the  first  part,  Rebecca  Hennand  of  the  second 
part,  and  Charles  Moore  of  the  third  part,  reciting,  that  Charles 
Moore  had  been  reported  the  best  purchaser  at  the  sum  of 
22,000;. ;  that  the  debts  amounted  to  about  the  sum  of  18,000/. ;  that 
the  said  Rebecca  Hennand  had  lent  him,  the  said  Thomas  Moore, 
the  sum  of  130/.;  that  he  had  received  a  legacy  belonging  to 
Charles  Moore  of  1000/.;  which,  together  with  interest,  and  some 
other  sums  lent  to  him,  amounted  to  the  sum  of  1923/. ;  the  said 
Thomas  Moore,  after  payment  of  prior  liens  and  inciunbrances, 
thereby  charged  the  rents  and  profits,  and  surplus  purchase- 
money,  with  the  said  several  sums. 

By  another  indenture,  bearing  date  the  17th  of  April, 
r  *330  1  ^^"^^^  between  the  said  parties,  the  said  Thomas 
*•  J     Moore  reciting  the  former  transactions,  appointed 

the  debts  of  the  plaintiff  Rebecca  Hennand,  and  Charles  Moore, 
to  be  paid  out  of  the  rents  in  the  receiver's  hands,  or  the  arrears 
in  the  tenant's  hands,  as  far  as  he  was  able  to  make  them  over 
in  law  or  equity. 

On  the  28th  of  July,  1758,  the  bond  and  indenture  of  the  24th 
of  November,  1725,  together  with  two  judgments,  which  had 
been  obtained  in  Michaelmas  term,  1743,  were  assigned  by  lady 
Charlotte  Rich,  the  representative  of  Stanton,  to  the  defendant 
Jones. 

Upon  the  hearing  of  these  causes,  on  the  23d  of  June,  1756,  be- 
fore Lord  Hardwicke,  his  lordship  (among  other  things)  decreed, 
that  an  account  should  be  taken  of  what  was  due,  and  that  the 
creditors  should  be  paid  in  the  following  order :  First,  what  was 
due  to  Mrs.  Hennand  for  principal  and  interest,  upon  the  sum  of 
1000/.,  secured  by  her  marriage  settlement;  secondly,  what  was 
due  to  her  and  the  other  creditors  under  the  deed  of  appointment ; 
and  thirdly,  what  was  due  to  the  defendant  Jones,  who  now 
petitioned  for  a  re-hearing. 
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The  Solicitor-General,  and  Sewell,  Capper,  and  Sayer,  for  the 
defendant  Jones, 

*  Contended,  that  the  sale  being  nnade  by  confirming  the  Master's 
Report  of  the  best  purchaser,  the  registry  act  was  out  of  the 
case ;  that  the  sale  transferred  his  lien  to  the  purchase-money, 
and  then  his  lien  became  a  conveyance  not  within  the  act,  and 
took  effect  as  an  equitable  lien,  prior  in  point  of  time  to  the  plain- 
tiff's, Mrs.  Hennand. 

The  Attorney-General,  Wilbraham,  and  Bonner,  for  the  plain- 
tiff, Mrs.  Hennand ;  Hewitt,  Serj.,  for  the  defendant,  Charles 
Moore. 

The  IxMiD  Keeper — Was  of  opinion,  that  the  priority  of  the 
defendant  Jones  was  founded  on  a  latent  deed,  which  ought  to 
have  *been  registered;  and  that  from  the  laches  p  <>««,  , 
and  conduct  of  those  under  whom  he  claimed,  he    *•  J 

had  forfeited  all  priority  in  this  court,  and  that  as  the  deed  was 
within  the  registering  act,  was  void  against  the  plaintiff  (a). 

Decree  affirmed. 


Wake  V.  Conyers. 

(Reg.  Lib.  Min.  Trin.  1759.) 

[1769.  16th  June.  8.  C.  2  Cox.  360.  HiU's  M88.] 

Bill  to  ucertain  the  boandaries  of  two  manors  dismiseed,  there  being  no  dispute  as 

to  the  soil. 
All  the  cases  where  the  court  has  entertained  Mils  for  establishing  boundaries,  have 

been  where  the  soil  itself  was  in  question,  or  there  might  have  been  a  multiplicity 

of  suits. 
Commissions  to  fix  boundaries  of  legal  estates,  are  not  of  course  ;  there  ought  to  be 

some  equitable  circumstance  for  the  court  to  lay  hold  of. 

THE  defendants,  John  Conyers,  Esq.,  as  tenant  for  life,  his 
wife  Lady  Henrietta,  as  entitled  after  his  death  to  her  jointure, 
and  his  sonf  an  infant,  as  tenant  in  tail,  were  entitled  to  the  manor 
of  Eppinff,  and  also  to  the  freehold  of  certain  lands  next  adjoin* 
ing  to  it,  Tying  in  the  manor  of  Waltham ;  the  boundary  lines  of 
the  two  manors  passing  through  Mr.  Conyers's  park.  He  had  cut 
down  certain  trees,  which,  it  was  alleged  by  the  bill,  were  stand- 
ing on  the  line,  and  were  boundary  marks. 

The  present  bill  was  filed  by  Sir  William  Wake  as  prochein 
amy  to  nis  three  iiifi^nt  s6)is,  who  were  tenants  in  tail  successively 
of  the  manor  of  Waltham,  praying  that  the  boundary  of  the 
manor  of  Waltham,  so  far  as  tiie  same  abuts  on  the  manor  of 
Epping,  might  be  fixed  and  set  out,  and  that  a  commission  might 
issue  for  that  purpose,  and  that  the  defendant  John  Conyers  might 
set  up  new  boundary  marks  in  the  room  of  those  which  he  had 
cut  oown  and  destroyed. 

(a)  As  to  registration,  vide  Sheldon  r.  Cox,^«l,  July  1764. 
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r  *832  1  ^^^  Conyers  by  his  answer  admitted  the  cutting 
••J  dowxi  *of  certain  trees,  but  denied  that  they  were 
the  boundaiy  marks,  though  he  submitted  to  have  the  boundaries 
ascertained  and  settled,  and  that  marks  might  be  set  up  to  per- 
petuate such  boundaries. 

On  the  opening  the  Liord  Keeper  objected  to  the  nature  of  the 
suit,  as  being  merely  to  settle  the  boundaries  of  the  manor :  he 
said  he  did  not  think  the  court  had  jurisdiction,  and  desired  it  to 
stand  over  for  counsel  to  consider  whether  there  was  sufficient 
equity  for  the  court  to  entertain  the  bill.  It  came  on  again  this 
day. 

The  Attorney-General,  Wilbraham,  and  Browning  for  the 
plaintiffs. 

This  is  not  merely  a  bill  of  peace ;  though,  as  far  as  the  juris- 
diction of  this  court  is  concerned,  it  is  usual  and  proper  to  esta- 
blish peace  and  flood  neighbourhood.  But  it  is  a  case  peculiarly 
coming  under  vie  most  favourable  jurisdiction  of  this  court; 
which  is  to  give  .a  remedy  where  there  is  none  at  law.  The  law 
is  defective.  The  boundary  cannot  be  set  out.  It  can  only  be 
tried  by  actions  of  trespass  or  ejectment,  which  can  do  no  more 
than  settle  the  local  trespasses ;  while  a  boundary  line  extending 
a  mile  or  two  may  be  disputed  inch  by  inch. 

There  is  no  objection  to  this  bill,  as  being  merely  a  bill  to  set- 
tle boundaries.  jBills  to  settle  boundaries  have  been  entertained 
in  this  court  from  very  ancient  times.  Tot  hill,  126, 127,  so  early 
as  the  reign  of  James  the  First.  lb.  84.  210.  Bowman  v.  Yeat, 
cit.  1  Ch.  Ca.  146 :  there  was  a  rent-charge,  and  the  grantee  did 
not  know  where  to  distrain  on  account  of  the  confusion  of  bound- 
aries ;  a  commission  was  ordered.  So  Harding  v.  Countess  of 
Suffolk,  Rep.  Can.  63.  Cocks  v.  Foley,  1  Vern.  859.  In  the 
case  of  the  Duke  of  Dorset  v.  Serj.  Girdler,  Prec.  Can.  631,  a 
demurrer  to  a  bill  to  perpetuate  testimony  on  the  ground  of  a 
menace  being  used  to  disturb  plaintiff  in  sole  fishery  overruled, 
r  ^2ss  1  ^^^  ^^  *^^^^  ground,  because  he  could  not  proceed 
■-  J    at  law.    So  in  this  case,  what  is  prayed  by  the 

bill  cannot  be  done  at  law.  The  defendant  has  destroyed  the 
last  remaining  boundary  marks,  and  by  his  answer  consents  that 
they  may  be  set  out* 

The  only  difference  between  this  and  the  common  case  is,  that 
there  is  no  dispute  about  the  soil,  which  is  confessedly  Mr.  Con- 
verse and  it  may  be  asked  upon  that,  cui  bono  to  fix  the  line? 
The  answer  to  that  is  themanerial  rights :  a  manor  has  aseignory: 
lands  escheat :  the  lord  has  a  right  to  treasure-trove,  to  deodands, 
to  the  game.  The  only  difference  then  is  the  value.  In  100 
years  time  the  boundaries  will  be  confounded  and  lost,  unless  this 
commission  be  granted.  ^ 

Perrot  and  Hoskins  for  the  defendants. 

This  bill,  under  pretence  of  establishing  boundaries,  is,  in  fact, 
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to  settle  manerial  rights.  It  is  said  that  every  question  for  the 
settling  of  boundaries  is  a  proper  subject  for  the  jurisdiction  of 
this  court.  That  is,  however,  not  the  case.  Those  cases  which 
have  been  cited,  in  which  a  man,  having  joint  occupation,  has 
confounded  the  boundaries,  have  turned  upon  the  fraud,  which 
has  been  relieved  against.  A  similar  principle  has  given  the 
court  jurisdiction  in  the  cases  of  rent-charge.  As  to  the  loss  of 
evidence,  if  any  iniury  arises  to  the  plaintiffs  from  that,  it  will  be 
from  their  own  laches,  in  not  making  perambulations.  This  does 
not  come  under  the  common  case  of  issues,  where  enjoyment  is 
decreed  accordingly.  It  is  an  incorporeal  hereditament,  and  that 
cannot  be  done. 

The  Lord  Kxbpkr. — ^This  bill  is  merely  for  the  ascertaining 
the  boundaries  of  these  two  manors,  and  is  intended  to  bind  the 
inheritance  of  the  parties  for  ever.  It  struck  me  as  new  upon  the 
opening.  I  have  been  ever  since  I  sat  here  extremely  jealous  of 
the  junsdiction  of  this  court  over  *legal  inheri-  ^  ^„g^  - 
tances.    I  was  therefom  desirous  that  some  prece-    ■-  ^ 

dent  should  be  produced  to  shew  me  that  this  court  could  entertain 
a  bill  of  this  nature  to  settle  the  boundaries  of  an  incorporeal 
inheritance:  but  none  such  has  been  produced.  There  have, 
since  I  sat  here,  been  several  to  fix  boundaries  where  a  right  to 
the  freehold  of  the  soil  has  been  incidental  But  I  have  seen  such 
frightful  consequences  arising  from  them,  that  J  think  these  suits 
are  very  far  from  deserving  encouragement.  They  originally 
came  into  this  court  under  the  equity  of  preventing  multiplicity 
of  suits,  yet  in  those  cases  I  have  observed  that  they  have  been 
sometimes  attended  with  more  expense  than  if  all  the  suits  which 
they  apprehended,  and  which  they  were  brought  to  prevent,  had 
actually  been  tried  at  law. 

Hitherto  these  disputes  have  been  only  between  persons  of  great 
fortune.  But  the  consequences  have  been,  that  the  parties  have 
been  eager  to  come  into  this  court,  withoiit  any  attention  being 
paid  to  see,  whether  the  prayer  of  the  bill  applies  properly  to  the 
jurisdiction.  An  issue  is  directed,  and  after  ffoing  down  to  the 
assizes  at  a  very  great  expense,  and  a  verdict  being  found  for  one 
party,  the  other  is  dissatisfied,  and  a  new  trial  is  directed.  I  was 
extremely  unwilling  tojmrant  the  last  new  trial  in  the  case  of  the 
Earl  of  Darlington  v.  Bowes :  ante"  p.  270 :  but  on  inquiring  of 
the  bar  whether  there  was  any  instance  of  a  decree  made  upon 
one  verdict  only,  none  could  he  produced,  and  if  there  were  any, 
they  were  so  few  that  they  could  not  be  remembered.  I  there- 
fore thought  myself  bound  by  the  current  of  opinions  to  grant  it. 
But  I  am  determined,  if  any  such  case  should  ever  come  before 
me  again,  to  consider  it  in  a  different  light,  and  to  have  the  mat* 
ter  more  fully  inquired  into ;  and  prevent,  if  possible,  an  expense 
which  is  a  reproach  to  the  law. 
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All  the  cases  where  the  court  has  entertained  bills  for  establishing 
r  *^^5  1  boundaries,  have  been  where  the  soil  itself  *was  in 
^  ^    question,  or  where  there  might  have  been  a  mul- 

tiplicity of  suits  (a).  This  court  has,  in  my  opinion  (and  if 
parties  are  not  satisfied  they  have  resort  elsewhere),  no  power  to 
fix  the  boundaries  of  legal  estates,  unless  some  equity  is  super- 
induced by  the  act  of  the  parties,  as  some  particular  circumstance 
of  fraud ;  or  confusion,  where  one  party  has  ploughed  too  near 
the  other,  or  the  like :  nor  has  this  court  a  power  to  issue  such 
commissions  of  course  as  here  prayed. 

In  this  case  it  is  said  there  is  no  legal  remedy,  and  therefore 
there  must  be  an  equitable  one ;  but  this  does  not  follow  unless 
there  is  an  eouitable  right.  If  there  is  a  legal  right,  there  must  be 
a  legal  remedy ;  and  if  there  is  no  legal  right,  there  can  in  this 
case  be  no  equitable  one  (ft). 

r  *336  1  *^^  ^^  ^^^^*  ^^^^  ^"  ^^"^®  future  lime,  there  may 
^  -I     be  a  casual  right,  such  as  escheat,  treasure-trove, 

&c. :  but  am  I  to  countenance  such  a  suit  as  this  before  there  is 
any  such  right,  merely  because  it  may  happen ;  though,  when  it 
does  happen,  it  may,  perhaps,  be  such  a  right  as  the  parties  will 
not  think  it  worth  their  while  to  contend  for. 

If  I  were  to  make  this  a  precedent,  it  would  be  in  effect  to  issue 
commissions  to  settle  boundaries  all  over  the  kingdom.  For  if  of 
manors,  why  not  of  honours,  of  hundreds,  and  all  other  inferior 
denominations  of  districts  ?  I  shall  always,  while  I  have  the 
honour  to  sit  here,  be  very  attentive  to  prevent  the  subject  from 
great  waste  of  expense  about  matters  by  no  means  adequate  to  it. 
Should  I  entertain  such  a  bill  as  this,  I  should  put  it  in  the  power 
of  evei-y  opulent  lord  of  a  manor  to  distress,  if  not  ruin,  not  only 
a  poor  man,  but  even  a  man  of  moderate  fortune,  whose  estate 
happens  to  border  upon  his:  for  these  suits  are  often  attended  with 
2000/.,  or  3000/.  expense ;  a  dishonor  to  justice. 

In  order  to  give  this  court  jurisdiction,  there  must  appear  some 
equitable  circumstances  in  the  case.  I  know  of  no  boundary 
marks  to  a  manor  in  another's  soil.  The  trees  were  Mr.  Conyers's 
own ;  he  had  a  right  to  cut  them  down,  and  if  the  plaintiffs  are  afraid 

(a)  As  to  the  doctrine  respecting  bills  of  peace,  vide  How  ▼.  The  Tenants  of 
BromsgToye,  1  Vern.  22.  New  Elm  Hospital  ▼.  Andover,  ib.  266.  Weeks  ▼.  Slade, 
2  Vern.  .301.  Arthington  v.  Fawkes,  ib.  356.  Brown  t.  Vermuden»  1  Oh.  Ca.  272. 
City  of  London  v.  Perkins,  3  Toml.  P.  C.  602.  Cowper  v.  Clerk,  3  P.  W.  165. 
Mayor  of  York  v.  Pilkington,  1  Atk.  282.  Conyers  v.  Lord  Abergavenny,  ib.  285. 
Lord  Teynham  ▼.  Herbert,  2  Atk.  483.  Whitchurch  ▼.  Hide,  ib.  391.  Welby  ▼. 
Ilie  Duke  of  Rutland,  2  Toml.  P.  C.  39.  Bouverie  ▼.  Prentice,  1  Bro.  C.  C.  200. 
Dilly  V.  Doig,  2  Yes.  jun.  486.  The  Attorney-General  of  the  Prince  of  Wales  ▼. 
St.  Aubyn,  Wightw.  167.  Devonshire  v.  Newenham,  2  Sch.  ahd  Lef.  199. 

(6)  But  there  are  some  cases  where  the  court  will  interpose,  though  the  right  is 
merely  legal,  as  in  the  Duke  of  Leeds  v.  Powell,  1  Yes.  171,  where  the  plaintiff  had 
a  right  to  the  rents  of  a  manor  as  grantee  of  the  crown,  but  had  no  remedy  at  law, 
as  there  were  no  demesne  lands  on  which  to  distrain.  See  also  Duke  of  Leeds  v. 
Corporation  of  New  Radnor,  2  Bro.  C.  C.  518,  and  the  cases  there  cited. 
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of  losing  in  the  course  of  lime  the  evidence  of  the  boundaries  of 
their  manors,  they  may  preserve  it  by  perambulations  as  often  as 
they  please.  But  I  cannot  fix  the  limits  of  a  legal  right  (if  any), 
unless  the  jurisdiction  of  this  court  is  superinduced  by  some  equi- 
table circumstances,  which  it  is  not  in  this  case. 

Another  consideration  is,  that  die  plaintiffs  are  infants,  and  so 
is  one  of  the  defendants ;  and  shall  I  send  the  infant  plaintifis 
beforehand,  when  they  know  not  the  value  of  their  estate,  to  bind 
the  inheritance  qttia  timentf  *under  the  protection  r  ^„™  , 
of  the  father,  who  is  not  privy  in  estate  to  them?     L  J 

I  am  weU  satisfied  that  this  bill  ought  to  be  dismissed. 

The  granting  commiaaions  to  aacertain  boundaries,  ia  a  very  ancient  branch  of 
equitable  juriadiction^  MulUneux  ▼.  Mullineux,  Totb.  101.  Peckering  v.  Kimpton, 
ib.  Dean  of  Windsor  ▼.  Kinnersley,  ib.  126,  Spyer  ▼.  Spyer,  Nels.  Rep.  14.  Bote- 
ler  ▼.  Spelman,  Finch,  Rep.  96.  A¥intle  ▼.  Carpenter,  ib.  162.  Glynn  v.  Scawen, 
ib.  2dd.  But  the  courta  have  been  always  very  cautions  in  the  exercise  of  it.  Daven- 
port T.  Bromley,  Finch,  Rep.  17.  Hungerford  v.  Goreing,  2  Vem.  38.  Bishop  of 
Ely  y.  Kenrick,  Bnnb.  322.  Metcalf  t.  Beckwitb,  2  P.  W.  376.  Loker  t.  Rolle, 
3  Yea.  4.  It  is  therefore  necessary  to  suggest  some  equitable  circumstance,  as  that 
the  landfl  lie  intermixed ;  that  fences  have  been  thrown  down,  boundariea  ploughed 
over,  &c  Rous  v.  Barker,  4  TomL  P^  C.  660r  Bee  the  Duke  of  Leeds  v.  Earl  of 
Stafibrd,  4  Yes.  180.  Ambler's  case,  cit  ib.  And  it  has  always  been  refused,  in  the 
case  of  manors  and  parishes,  St.  Luke's  v.  St.  Leonard's,  1  Bro.  C.  C.  40,  Atkins  v. 
Hatton,  3  Anstr.  387.  Winterton  v.  Lord  Egremont,  dU  ib. 


^Carpenter  v.  Heriot  [  'sss  ] 

(Reg.  Lib.  a.  1768,  foL  305.) 

[1759.  25th  May,  &  18th  June,  a  C.  Amb.  MSB.  Sewell,  MSS;] 
A  father  having  advanced  a  child  in  hia  infancy,  upon  his  coming  of  age,  takes  a 
bond  from  him  to  a  greater  amount  than  the  sums  advanced  :  held^  the  bond  ob- 
tained by  parental  influence,  and  decreed  not  to  stand  as  a  security  for  the  sums 
advanced,  but  to  be  set  aside  altogether. 
Loose  expression  in  a  letter  from  the  son,  held  not  to  be  a  confirmation* 

COLONEL  CARPENTER,  by  his  marriage  articles  dated 
the  15th  of  May  1717,  covenanted  with  trustees,  that  Harriet 
Thornbury,  his  intended  wife,  should  have  the  interest  of  4000/. 
for  her  separate  use,  and  after  her  death,  if  he  survived  her,  that 
it  should  be  paid  to  him  for  life,  and  then  to  be  paid  to  and  amongst 
such  child  or  children  as  should  be  born,  by  the  said  Robert  Car- 
penter on  the  body  of  the  said  Mary  Thornbury  begotten,  in  such 
proportions  as  the  survivor  should,  by  writing  or  will,  direct  or 
appoint;  and  for  want  of  such  an  appointment,  in  equal  pro- 
portions to  and  amongst  such  child  or  children,  if  more  than 
one,  &c. 

The  plaintiff  was  the  eldest  son  of  the  above  marriage :  his 
father  had  purchased  several  commissions  in  the  army  for  him 
whilst  he  was  under  age,  the  price  of  which  amounted  to  2100/. 
He  aftei-wards  procured  his  son  to  execute  a  bond,  dated  the 
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29th  of  September  1744,  for  7000/1,  conditioned  for  the  payment 
of  3500/.  on  the  29th  of  September  following.  Colonel  Carpenter, 
who  had  been  very  extravagant,  and  spent  the  whole '  of  his 
fortune,  by  his  will,  dated  the  27th  of  March  1745,  reciting  his 
marriage  articles,  and  taking  notice  that  all  his  children,  except 
the  four  youngest,  were  provided  for,  gave  the  bond  to  the  plaintiff 
on  condition  that  he  made  over  certain  reversionary  interests, 
which  he  was  entitled  to  under  the  will  of  Major  Edwards,  to  the 
younger  children,  if  not  the  bond  was  to  go  for  the  benefit  of  the 
younger  children. 

r  ♦sao  1  *'^'*^  ^*''  prayed  that  the  bond  might  be  deli- 
L  •'    vered  up,  or  stand  as  a  security  for  the  money 

advanced  by  the  father,  antecedent  to  the  bond. 

The  answer  of  the  defendant  Heriot,  who  had  married  one  of 
the  daughters  of  Colonel  Carpenter,  set  forth  a  letter  which  he 
had  received  from  the  plaintiff,  in  answer  to  one  in  which  he  had 
expressed  his  intentions  of  paying  his  addresses  to  his  sister,  in 
which  the  plaintiff  said  that  nis  sister  would  be  entitled  500/.  upon 
the  death  of  a  relation. 

The  Solicitor-General  and  Sewell  for  the  plaintiff 

The  Attorney-General  and  De  Grey  for  the  defendants. 

The  father's  condition  is  impeached  by  a  favourite  son,  who 
wants  to  set  aside  a  pious  act  done  for  the  residue  of  a  family  who 
are  dependant  on  him.  This  transaction  is  not  to  be  considered 
in  the  light  of  a  common  money  bargain  between  two  persons 
unrelated.  Colonel  Carpenter  had  wasted  the  best  part  of  his 
fortune  by  living  beyond'  his  income ;  he  therefore  calls  upon  his 
son  to  stand  in  loco  parentis  towards  his  unprovided  children.  It 
is  a  voluntary  bond,  which  this  court  will  not  set  aside  for  the 
obligor  himself.  But  even  supposing  it  to  be  a  transaction  of  a 
nature  that  the  court  would  relieve  against,  the  subsequent 
acknowledgement  of  it  in  the  letter  to  Mr.  Heriot  must  operate  as 
a  confirmation.  Lord  Chesterfield  v.  Janssen,  1750, 1  Atk.  301. 
2Ves.  126. 

The  Lord  Keeper. — The  question  in  this  case  is  no  more  than 
this :  a  father  advances  one  child  in  his  infancy ;  he  then,  upon 
the  child's  coming  of  age,  calls  upon  him  to  give  him  an  absolute 
bond  for  3500/.  payable  within  one  year ;  the  sum  in  the  condition 
I  *340  1  ^"^8  ^  ^^^'"  i^ore  than  the  father  *pretended  ever  to 
'-  ^    have  advanced;  whether  this  bond  should  stand 

in  equity  for  the  whole  sum,  or  as  a  security  for  any  money 
advanced? 

It  has  been  said  that  this  is  a  reasonable  transaction.  The 
father  had  spent  his  fortune ;  he  calls  on  the  only  son  that  he  had 
established  m  life,  to  stand  in  loco  parentis^  and  to  supply  his 
father's  extravagance,  and  to  provide  for  his  brothers  and  sisters, 
or  to  go  to  gaol.    Nay,  it  was  said,  that  it  is  the  duty  of  the  eldest 
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son  to  employ  his  labours  to  supply  the  duty  of  the  father,  and 
provide  for  his  brothers  and  sisters. 

Wer»  I  to  adopt  this  reasoning  and  equity,  I  should  ffive  to  the 
paternal  authority  that  of  the  old  Homan  law,  a  power  of  vendition 
of  his  children,  contrary  to  that  natural  equity  which  raises  no 
debitum  between  brothers  and  sisters,  and  wliich  is  acknowledged 
by  the  municipal  law  here,  which  notes  the  paternal^  not  the  col- 
lateral obligation. 

But  if  an  agreement  between  father  and  son  for  the  son  (without 
any  consideration  moving  from  the  father,)  to  provide  for  his 
brothers  and  sisters,  could  be  su}^rted  in  equity;  it  must  be  such 
a  one  as  the  son  at  the  time  of  entering  into,  was  capable  of  car- 
rying into  execution.  How  is  this  7  It  is  an  agreement,  not  to 
make  any  reasonable  provision  for  his  brothers  and  sisters,  but  for 
his  father  to  throw  him  into  gaol  when  he  pleases.  There  is  not 
a  pretence  that  he  could  have'^satisfied  the  condition  of  this  bond. 
But,  besides,  there  is  no  proof  that  anv  such  agreement  was 
intended  ;  the  bond  is  for  money  ^payable  at  a  short  time,  abso- 
lutely. 

But  then  it  is  said,  suppose  the  bond  withoCft  consideration  and 
voluntary,  this  court  will  not  set  it  aside:  it  is  certainly  true,  that 
if  the  obligor  gives  a  voluntary  bond,  and  never  complains  of  any 
imposition  or  hardship  in  obtaining  it,  this  court  will  only  postpone 
it  to  ^creditors,  and  not  set  it  aside  for  other  vo-  ^  ^^^  , 
lunteers.      Nay,  if  it  be  given  witii  advice  and     *■  -• 

deliberation,  this  court  will  not  set  it  aside  for  the  obligor. 

But  if  a  man  gives  a  voluntary  bond  for  more  than  he  is  able 
to  pay,  the  transaction  speaks  weakness  on  one  side,  and  a  sort 
of  imposition  on  the  other.  And  this  court  would  have  but  little 
equity,  to  support  a  transaction,  so  much  against  conscience. 

But,  however,  this  is  not  the  case  of  a  voluntary  bond.  It  is 
plain  by  the  proof,  that  the  money  advanced  by  the  father,  was 
represented  to  the  son  as  the  consideration.  Now  I  am  of  opinion 
that  it  was  none.  For  the  purchase  of  the  commissions  was  a 
gift  to  the  son,  as  much  as  if  the  father  had  purchased  an  estate 
in  the  son*s  name.  And  therefore  when  the  plaintiff,  on  the 
father's  representation,  considered  this  as  a  debt,  he  yielded  to 
paternal  authority,  and  was  deceived,  and  against  such  deceit 
ought  to  be  relieved  in  this  court. 

It  has  however  been  said,  that  the  son  has  confirmed  this  since 
the  father's  death ;  and  there  are  many  cases  where  subsequent 
confirmation  of  an  agreement  shall  bind.  And  Mr.  Spencer's 
case  with  Sir  Abraham  Janssen  was  mentioned.  But  the  present 
differs  materially  from  that  case.  There,  the  contract  was  only 
voidable  pro  tanlo  for  the  excess.  This,  is  ah  initio  void  in  a  court 
of  equity.  It  was  a  mistake  on  one  side,  and  an  imposition  on 
the  other,  there  not  being  a  grain  of  consideration  from  the  father. 

Vol.  I.  30 
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The  confirmation  here,  too,  is  only  fished  out  from  a  loose  ex- 
pression in  a  letter,  which  might  not  be  applicable  to  this  matter. 

Mr.  Spencer's  was  a  solemn  confirmation  by  a  new  bond. 
Here  the  expression  does  not  go  so  far  as  to  say  he  intended  to 
make  the  void  obligation  good.  But  he  only  says  that,  upon  the 
death  of  some  relation  (not  mentioning  expressly  this  relation, 
r  ♦342  1  ^V^^  whose  death  *the  contingent  interest  was  to 
■■  J     descend,)  his  sister  might  be  entitled  to  500/.(fl). 

It  appears  to  me  that  this  bond  was  obtained  by  paternal  in- 
fluence(6).  I  am  therefore  of  opinion  that  it  ought  to  be  cancel- 
led, for  as  nothing  was  lent,  there  is  nothing  for  which  it  can  stand 
as  a  security. 


Hatch  V.  MiUs^ 
Mills  ¥.  Grimstead* 

(Reg.  Lib.  A.  1758,  foL  438.) 

[1769.  ISthJane.! 

Kesidue  of  testator  8  estate  directed  to  be  inveated  in  government  aecoiities,  and  the 
intereat  paid  to  hia  wife,  and  after  her  death  to  be  sold,  and  the  money  thereby 
arising  to  be  divided  amongst  his  daughters  and  grandchildren :  held,  that  the 
share  of  a  daughter  dying  in  the  lifetime  of  the  wife  was  vested. 

JAMES  HATCH  by  his  will,  bearing  date  the  2d  of  July, 
1755,  after  giving  the  sum  of  2000/.  to  each  of  his  four  daughters, 
and  several  other  legacies  and  annuities,  directed  that  all  the  re- 
mainder of  his  estate  and  effects  should  (as  soon  after  his  death 
as  convenient,)  be  got  in,  and  invested  in  government  securities 
in  the  names  of  hi»  wife  and  the  defendant  Mills ;  and  that  his 
wife  should  have  the  whole  yearly  interest  thereof,  during  her 
life,  for  her  own  use ;  and  directed  that  she  should  have  the  full 
power  to  dispose  of,  by  her  will  or  otherwise,  the  full  sum  of 
2000/.,  part  of  such  his  residuary  estate,  unto  such  of  her  children 
r  *'343  1  o^g^^^^c'^iWren  as  she  should  think  *proper;  and 
^  -*     the  residue  of  his  estate  and  effects  over  and  above 

the  said  2000/.,'  he  directed  should,  after  his  said  wife's  death,  be 
sold  for  the  best  price  that  could  be  got  for  the  same  (except  so 
much  thereof  as  would  be  sufficient,  by  means  of  the  yearly  inter- 
est, to  pay  his  daughter  Jane  White  an  annuity  of  30/.  during  her 
life,  and  an  annuity  of  10/.  to  her  daughter  until  she  came  of  age, 

(a)  As  to  the  doctrine  respecting  confirmation,  vide  Stephens  v.  Lord  Baleman, 
iBro.  C.  C.  22.  Crowe  v.  Ballard,  3  Bro.  C.  C.  117.  1  Vcs.  jun.  215.  Morae  ▼. 
Royal,  12  Yes.  355.  Roche  ▼.  O'Brien,  1  Ba.  A,  Be.  330.  Dunbar  ▼.  Tredennick, 
2  Ba.  dc  Be.  30i. 

(A)  As  to  the  undue  exercise  of  parental  authority,  vi<U  Blackbome  t.  Edg^l^y, 
1  P.  W.  600.  Blunden  v.  Barker,  ib.  634.  Morris  v.  Burroughs,  1  Atk.  398.  Cock- 
ing V.  Pratt,  I  Ves.  401.  Tendril  v.  Smith,  2  Atk.  85.  Heron  v.  Heron,  ib.  160. 
Young  V.  Peachy,  ib.  254.  Glissen  v.  Ogden,  cit.  ib.  Hawkes  ▼.  Wyatt,  3  Bro.  C. 
C.  156.  As  to  family  agreements,  vide  Wycherley  v.  Wycherley,  j^otl,  Feb.  1763. 
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and  then  to  pay  her  100/.);  and  all  the  money  then  afterwards 
thereby  arising,  he  directed  should  be  divided  into  five  equal 
shares  among  bis  four  daughters,  Mary  Hatch,  Elizabeth  Mills, 
and  Sarah  and  Rebecca  Hatch,  and  his  two  grandchildren  the 
plaintiffs,  the  son  and  daughter  of  his  late  son  James  Hatch  de- 
ceased, in  case  they,  or  either  of  them,  attained  the  age  of  twenty- 
one  ;  but  if  either  of  them  died  before  that  age,  the  survivor  was 
to  have  the  share  of  him  or  her  so  dying :  if  both  died  before  that 
age,  no  representative  or  next  of  kin  of  them,  except  his  own 
family,  should  have  any  benefit  thereby ;  but  that  all  the  moneys 
thereby  given  to  the  plaintiffs  should  return  to  his  said  four 
daughters  or  their  child  or  children  equally ;  and,  for  that  end, 
their  share  or  proportion  should  remain  until  they  or  one  of  them 
should  attain  the  age  of  twenty-one  years.  And  in  case  of  the 
deaths  of  any  of  his  said  four  daughters,  then  the  child  or  child- 
ren of  any  one  or  more  of  them  so  dying,  should  have  the  share, 
of  her  of  them  so  dying,  in  equal  shares.  And  the  testator  direct- 
ed, that  immediately  aAer  his  daughter  the  said  Jane  White's  death, 
in  case  she  should  survive  his  said  wife,  and  the  payment  of  the 
said  lOZ.  a  year  to  her  daughter,  and  the  said  100/.  in  money,  that 
all  such  part  of  his  said  residuary  estate  and  effects  as  should 
have  been  laid  out  for  the  paying  to  her  the  said  30/.  per  ann. 
should  be  sold  for  the  most  money  that  could  be  got  for  the  same; 
and  all  the  moneys  thereby  ♦arising  divided  into  p  ^044  -i 
five  equal  parts  in  manner  before  mentioned.  L  ■■ 

Mary  Hatch,  who  married  the  defendant  Kirkman,  having 
died  in  the  lifetime  of  the  mother  without  issue,  one  of  the  ques- 
tions in  these  causes  was,  whether,  under  the  above  will  of  her 
father,  her  share  of  the  residue  of  his  personal  estate  vested  in 
her  mother's  lifetime. 

Perrot,  Willes,  and  Saver,  for  the  plaintiffs,  contended,  that  as 
the  daughters  were  already  provided  for  by  the  portions  of  2000/. 
each,  the  residuum  was  intended  to  be  confined  to  the  children 
and  grandchildren,  to  take  by  way  of  cross  remainders ;  that  the 
words,  "  if  any  of  my  daughters  die,"  were  to  be  construed, 
"  if  any  of  my  daughters  die,  living  my  wife  ;"  that  nothing  was 
given  to  them  absolutely,  but  it  was  merely  a  direction  to  the 
trustees  how  to  dispose  of  what  might  happen  to  be  the  residue 
on  the  mother's  death.  They  also  cited  Fenhoulet  v.  Passa- 
vant  (a),  8th  and  9th  March,  1754. 

(a)  There  is  no  report  of  this  case  in  print,  thoug^h  there  is  a  short  note  of  a  point 
of  practice  which  arose  in  the  cause,  3  Yes.  24.  The  following  is  taken  from  a  copy 
of  the  M8.  reports  of  Lord  C.  J.  de  Grey,  in  the  Hargrave  papers.  Mas.  Brit.  His 
lordship  has  prefixed  a  Qu.  to  it. 

Testator  directed  his  executors  to  pay  the  interest  of  lOOOf.  stock  to  his  son  Moses 
Ferment  for  his  life,  and  in  case  he  leaves  at  his  death  one  or  more  children,  to  pay 
the  interest  for  their  maintenance,  &c. ;  and  in  case  he  had  no  children,  to  be  di- 
vided, and  two-thirds  to  be  paid  to  Josias  le  Conte  and  Jane  his  wife,  and  the  other 
one-third  to  be  paid  to  George  Wildy  and  Judith  his  wife,  and  their  children  and 
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r    •845     1        *'^**®  Attorney-General,  and  the  Solicitor-Gcn- 
^  ^    eral  for  the  defendant  Kirkman. 

The  Lqrq  ELbvkr — ^Was  of  opinion  that  the  residue  vested  in 
the  daughters  during  the  mother's  life ;  and  accordingly  decreed 
to  the  defendant  Kirkma,n  the  share  of  his  deceased  wife  (6). 

(6)  Where  .time  ie  ennexed  to  the  ^ubttance  of  a  legscy,  it  does  not  reit  hefive 
the  period  mentioned.  Spink  ▼.  Lewie,  3  Bro.  C.  C.  3&6.  BaUford  ▼.  Kebbel,  3  Vei. 
893.  Elwin  ▼•  Elwin,  8  Yea.  547.  Falkener  ▼.  Holiingaworth,  cit  ib.  SaQaboiy  ▼. 
Read»  13  Yes.  78.  But  where,  as  in  the  present  case,  the  bequest  is  independent  of 
the  time  mentioned,  but  psjment  b  deferred,  either  on  account  of  some  mterest  in 
the  subject  being  given  to  a  person  on  whose  death  the  gift  is  to  take  effect,  or  of 
some  difficulty  attending  the  collecting  the  tealator's  efiects ;  the  legacy  is  considered 
as  vested  at  the  death  of  the  tesUtor.  Pinbury  v.  £Ikin,  1  P.  W.  563.  Love  v. 
L*£strange,  5  Toml.  P.  C.  59.  TunsUU  v.  Bracken,  Amb.  167.  Dawson  ▼.  Killet, 
r  «  /%  T  ^  ®"-  ^*  C.  119.  ieale  v.  Titchener  and  Ciarke  t.  Roes,  cit.  ib. 
[  ♦346  ]  Bam»  ▼.  •AUen,  ib.  181.  Monkhouse  ▼.  Hohne,  ib.  298.  Ben- 
yon  T.  Maddison,  2  Bro.  C.  C.  75.  Roebuck  ▼.  Dean,  4  Bro.  C.  C. 
403.  Moleeworth  V.  Molesworth,  ib.  408.  Stapletpn  v.  Palmer,  ib.  490.  Hutcheonv. 
Manning,  ib.  49,1,  and  1  Yes.  jun.  366.  Wadley  t.  North;  3  Yes.  364.  Brown  v. 
Bigg,  7  Yes.  279.  Bramston  ▼.  Wilkinson,  ib.  421.  Bsyley  ▼.  Bishop,  9  Yes.  6. 
Bahnain  ▼.  Shore,  ib.  507.  Gaskell  v.  Herman,  6  Yes.  156,  and  11  Yes.  489.  Ber- 
nard ▼.  Montague,  I  Motiv*  422,  and  see  Seijiqant  WiUiam's  note  to  King  t.  Withets» 
For.  117. 


Redshaw  y.  The  Grovemor  and  Company  of  the 
Bedford  Level. 

Et  i  contra, 
(Reg.  Lib.  a.  1758,  fol.  415.) 

[1759.  I9th  &  20th  June.] 

Bill  for  a  specific  performance  of  a  corenant  for  jenewal  dismissed,  it  being  either  a 
covenant  for  perpetual  renewal,  and  if  so,  obtained  without  consideration  from  the 
lessor,  or  else  inserted  by  mistake ;  but  there  being  no  proof  of  ita  having  been 
improperly  obtained,  a  cross  bill,  to  have  it  deelared  void,  was  dismissed  with  costs. 

IN  pursuance  of  an  order  of  the  Bedford  Level  Company,  dated 
the  13th  of  June,  1672,  for  the  better  preserving  the  interests  of 
the  corporation  and  their  rights  of  fishery,  several  leases  of  the 
feedings  and  fisheries  wereeranted  to  members  of  the  corporation; 
and  among  others  one  to  B.  Jennings  for  the  term  of  twenty-one 
years  at  a  yearly  rent  of  3/. 

representatives.  At  the  death  of  the  testator,  G.  Wildy  had  two  children  then 
living :  George  died ;  then  one  of  the  children,  then  the  wife,  and  then  Moees  Fer- 
ment died  without  issue.  Plaintiff,  the  only  child  of  G.  Wildy,  claimed  the  one^hird 
of  the  1000/. :  first,  as  being  given  to  G.  Wiljy,  and  all  his  children  living  at  tba 
testator's  death,  as  joint  tenants,  of  which  he  was  survivor:  and,  secondly,  if  that  in 
not  the  intention,  then  as  being  given  not  to  vest  till  the  death  of  Moees  Ferment* 
and  then  to  vest  in  such  of  the  persons,  G.  Wildy  and  his  children,  as  should  be 
then  living.  The  defendant,  the  representative  of  the  wife,  claimed  it  as  being  given 
Jointly  to  George  and  her,  and  that  if  they  were  dead  to  their  children ;  so  that  the 
children  wera  only  to  take  supplementally,  and  that  she  by  surviving  her  husband  wna 
entitled :  contending  that  it  vested  on  the  death  of  the  testator.  But  it  was  held, 
per  curiam^  that  it  did  not  vest  till  the  death  of  Moses  Ferment  without  i 
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By  another  order,  dated  the  10th  of  February,  1675,  Jennings 
having  represented  to  the  corporation,  that  since  the  granting  of 
the  former  leasee,  the  lessees  had  derived  but  little  benefit  from 
them,  in  consequence  of  suits  having  been  brought  against  them ; 
it  was  ordered  that  new  leases  should  be  granted  for  an  additional 
term  often  years  from  that  time ;  and  that  upon  paying  a  fine  of 
one  year'-s  rent  within  ten  years  after  such  renewal,  they  should 
be  renewable  ever  after. 

•This  order  had  several  times  after  it  had  passed,  ^  ^047  -1 
been  debated  and  attempted  to  be  rescinded,  but  '^  ^  i 
inefifectually ;  and  the  al)ove  lease  had  been  renewed  under  it 
ever  since^  up  to  the  vear  1739 ;  .each  lease  containing  a  covenant 
from  the  company,  that  at  any  time  before  ten  years  were  ex- 
pired, they  would,  on  request  and  payment  or  tender  of  the  sum 
of  3^,  execute  another  lease  for  twenty  one  years,  with  like  reser- 
vation and  covenants  as  in  the  present  lease. 

In  the  year  1749  the  corporation  refused  to  renew,  and  the 
original  bill  was  brought  by  the  representatives  of  Jennings  to  have 
a  renewal  of  a  lease,  dated  the  13th  of  June,  1739,  pursuant  to 
the  covenant  The  cross  bill  prayed  to  be  relieved  against  the 
covenant  of  renewal,  and  that  the  same  might  be  declared  invalid 
and  of  no  force,  as  having  been  obtained  by  improper  means,  and 
for  an  injunction.  It  was  proved  that  the  annual  value  of  the 
devised  premises  was  above  120/. 

Ferrot  and  Coxe  for  the  plaintififs  in  the  original  bill. 

The  Attorney-General,  the  Solicitor-General,  and  Wilbraham, 
for  the  company. 

The  L(AD  £Lb£P£r. — The  original  bill  in  this  case  was  brought 
to  have  a  specific  performance  of  a  covenant  for  the  renewal  of 
a  leasehold  estate,  value  near  130^  per  ann.^  at  a  fine  of  3/.,  by 
an  addition  of  ten  years.  The  lease  was  originally  made  by  the 
corporation  of  the  Bedford  Level  to  Mr.  Jennings,  whose  interest 
theplaintiflf  claims  in  a  course  of  representation. 

ITie  introduction  of  the  covenant  was  by  a  representation  of 
Mr.  Jennings,  that  a  term  of  twenty-one  years,  granted  to  him 
in  1672,  three  years  of  which  were  then  expired  (1676),  would 
not  answer  the  expenses  to  which  the  lessees  had  been  put,  and 
were  liable  to,  in  defending  *suits  for  preserving  ^  »„  .^  , 
the  rights  of  the  corporation-    It  does  not  appear    ^  J 

to  me  that  any  such  suits  had  been  brought  against  the  lessees. 
I  do  not  well  understand  how  such  suits  could  have  been  brought, 
unless  it  were  upon  the  right  to  the  fisheries.  The  acting  part  of 
the  corporation,  however,  recognize  the  truth  of  their  member's 
representation,  and  immediately  give  an  additional  term  of  ten 
years,  with  a  covenant  to  renew  from  time  to  time  to  make  up 
the  residue  of  the  terms.  In  pursuance  of  this  covenant,  this 
lease  has,  with  many  others,  been  renewed  on  the  expiration  of 
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ten  years,  and  filled  up  to  twenty-one  till  the  year  1749,  when  the 
corporation  refused ;  and  this  bUI  was  brought  for  a  specific  per- 
formance. 

Let  us  consider  the  exact  state  of  this  case.  First,  The  pre- 
mises, consisting  of  feedings  and  fisheries,  are  of  the  annual  value 
of  120/.  or  130/.:  the  rent  is  3/.,  the  fine  3^,  being  one  year's  rent 
Secondly,  Who  are  the  parties  1  The  grantors  are  a  select  part 
of  the  corporation :  the  grantees  are  members  of  that  select  body. 
What  is  the  consideration  or  price  of  this  renewable  perpetuity  t 
No  onerous  services  on  the  part  of  the  lessee :  no  money  ad- 
vanced :  no  improvement  either  stipulated  or  actually  made. 

Why  then,  this  agreement,  if  it  be  construed  in  the  sense  con- 
tended for  as  an  agreement  for  a  perpetual  renewal,  was  impro- 
vident, absurd,  and  unequal ;  so  hard  and  injurious,  that  the 
covenantor  grants  away  above  100/.  per  ann.  in  lieu  of  3/.  per 
ann.f  and  3/.  once  in  ten  years.  How  can  this  court  decree  a 
specific  performance  of  it?  (a) 

r  *349  1  *^"  ^^  ^  hand,  if  the  first  order  and  the 
I-  J     agreement  are  not  to  be  taken  in  the  sense  of  a 

r  *350  1  P®T®^"^1  renewal,  ''but  only  for  so  many  as  were 
^  J     necessary  to  exhaust  the  two  first  terms  of  twenty- 

one  years,  then  the  whole  series  have  proceeded  on  mistakes ;  for 
it  does  not  appear  that  this  agreement  was  ever  confirmed  after  a 
disallowance  of  the  objections  to  it.  I  must  therefore  for  these 
reasons  dismiss  the  original  bill  without  costs. 

(a)  Lord  Thurlow,  in  the  cases  of  Rees  v.  Dacre,  MS.  cit  9  Yes.  332^  and  Trit- 
ton  V.  Foote,  2  Bro.  C.  C.  636,  2  Goi,  174,  strongly  eipressed  his  disapprobation 
of  covenants  for  perpetual  renewal ;  and,  in  the  former  of  those  cases,  is  reported  to 
have  considered  a  covenant  for  perpetual  renewal,  to  be  a  contract  of  such  a  nature, 
as  a  court  of  equity  ought  not  to  execute.  8ee  also  Hyde  v.  Skynner,  2  P.  W.  196. 
Russel  v.  Darwin,  2  Bro.  C.  C.  639,  n. 

This  subject  has  been  lately  much  discussed  in  the  case  of  Tggulden  v.  May,  inf. ; 
and  the  present  Lord  Chancellor  has,  in  a  subsequent  case,  ( Willan  v.  Willan,  inf.) 
expressly  disavowed  the  doctrine  of  Lord  Thurlow.  The  law  upon  this  point  appears 
now  to  be  settled  as  follows :  the  court  will  lean  against  construing  a  covenant  U>  b« 
for  a  perpetual  renewal ;  but,  if  it  clearly  appear  to  be  so,  it  must  be  specifically 
executed ;  it  will  not,  however,  be  inferred  from  a  general  provision,  for  a  renewal 
with  similar  covenants ;  and  the  construction  of  such  a  covenant  is  the  same  in 
equity  and  at  law,  and  ought  not  (as  w^  permitted  in  Cooke  ▼.  Booth,  inf.)  to  be 
affected  by  the  previous  acts  of  the  parties.  Bridges  v.  Hitchcock,  6  Toml.  P.  C.  6. 
Betsworth  v.  The  Dean  and  Chapter  of  St.  Pauls,  Sel.  Ca.  in  Ch.  66. 2  Eq.  Ab.  26, 
and  more  fully  reported  I  Harg.  Jurid.  Arg.  428.  Fomival  v.  Crewe,  3  Atk.  83. 
Cooke  V.  Booth,  Cowp.  619.  Baynham  v.  Guy's  Hospital,  3  Yes.  295.  Moore  ▼. 
Foley,  6  Yes.  232.  Tggulden  v.  May,  9  Yes.  325.  7  £ast,  237.  2  N.R.  449.  City  of 
London  v.  Mitford,  14  Yes.  50.  Watson  v.  Hensworth  Hospital,  ib.  324.  Willan  v. 
Willan,  1 6  Yes.  72.  See  also  Mr.  Hargrave's  very  elaborate  argument  for  the  Earl 
of  Inchiquin,  1  Harg.  Jurid.  Arg.  41 1,  and  the  cases  which  are  there  cited. 

See  the  cases  (which  arose  in  Ireland,  and  occasioned  the  Irish  Tenantry  Act, 
19  and  20  Geo.  3.  c.  30,)  as  to  the  forfeiture  of  the  right  of  renewal  by  the  ladies  of 
the  tenant  0*Neil  v.  Jones,  1  Ridgw.  170.  Kane  v.  Hamilton,  ib.  180.  Bateman  t. 
Murry,  ib.  187.  Boyle  v.  Lysaght,  ib.  384,  and  Vern.  6c  Scriv.  135.  Magrath  ▼. 
Lord  Muskerry,  ib.  166,  and  1  Ridg.  P.  C.  463,  and  the  construction  put  upon  that 
act.  Jackson  v.  Saunders,  1  Sch.  dc  Lef.  447.  Keating  v.  Sparrow,  1  Ba.  dt  Be.  367. 
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As  for  the  cross  bill,  there  seems  to  be  no  colour  for  supporting 
it,  or  bringing  it.  There  appears  no  fraud  upon  the  corporation 
in  any  one  renewal  of  these  teases  in  which  the  covenant  has  been 
severally  repeated,  and  therefore  as  a  corporate  body  they  have 
no  reason  to  com()lain.  They  had  notice  that  the  covenant  was 
objected  to,  yet  persisted  in  repeating  it ;  and  if  any  of  the  mem- 
bers were  injured  by  it,  they  should  have  made  a  case  against  the 
select  body  of  the  corporation,  and  have  sought  a  satisfaction 
against  that  select  body  for  a  breach  of  trust. 

Though  I  see  no  equity  to  decree  this  agreement  in  specie,  yet 
I  see  no  reason  to  say  that  it  was  obtained  fraudulently;  and 
therefore  I  must  leave  the  plaintiffs  to  make  what  use  they  can  of 
it  at  law,  and  the  cross  bill  must  accordingly  be  dismissed  with 
costs  (a). 


*Howorth  V.  Deem.  [  *35i  ] 

(Reg.  Lib.  a.  1767,  fol.  571.) 

[1768.  (a)  28d  A  33d  June.  8.  C.  cit  nom.  Howorth  ▼.  Powell,  Sugd.  V.  &  P. 
484,  686. 

Where  a  mother  who- was  tenant  for  life  with  remainder  to  her  son  in  fee,  who  was 
under  age,  covenanted,  on  his  marriage,  that  they  would  settle,  within  two  years, 
an  estate  on  the  heir  male  of  the  maniage ;  bill,  for  a  specific  performance  by  de- 
creeing a  strict  settlement,  dismissed :  and  even  if  it  had  appeared  that  there  had 
been  a  sufficient  covenant  ton  that  purpose,  a  great  length  of  time  having 
elapsed,  and  none  of  the  parties  having  asserted  their  rights,  the  court  would  not 
have  interfered. 

Covenant  in  a  marriage  settlement  that  the  husband  shall,  within  one  year,  execute, 
be  being  then  under  age,  does  not  shew  such  an  interest  in  him,  as  to  put  a  pur^ 
chaser'  upon  inquiiy. 

Proof  of  constructive  notice  by  one  witness,  not  sufficient  against  a  positive  denial 
of  notice  by  Uie  answer. 

BY  articles  bearing  date  the  1st  of  August,  1674,  previous  to 
the  marriage  of  Thomas  Howorth  and  Mary  Masters,  and  made 
between  Susannah  Howorth  and  Thomas  Howorth,  her  son,  of 
the  one  part,  and  Herbert  Masters  and  Mary,  his  daughter,  of  the 
other,  the  said  Susannah  Howorth  covenanted  for  herself  and  the 
said  Thomas  Howorth,  that  they  would,  within  two  years,  settle 
certain  premises  in  Radnorshire,  and  also  the  yearly  sum  of  50/. 
per  ann,,  on  the  said  Thomas  Howorth  and  his  intended  wife,  for 

(a)  *' There  are  many  cases  in  which-Uie  court  will  not  disturi>  an  agreement  that 
has  been  executed,  though  it  would  have  refused  to  carry  that  agreement  into  eie- 
cation :  and  there  are  also  many  cases  upon  the  other  point,  where  refusing  to  exe- 
cute an  agreement,  it  will  leave  the  party  to  make  the  most  of  it  at  law ;  and  there 
is  a  third  class  of  cases  in  which  the  court  refusing  to  carry  the  agreement  into 
execution,  would  not  stand  neuter,  but  would  order  it  to  be  delivered  up."  Per 
Lord  Eldon,  in  Wiltan  v.  Willan,  16  Yes.  83,  and  vid.  Marquis  of  Townshend  v. 
Stangroom,  6  Yes.  328,  dt.  ib.  n. 

(a)  This  case  has,  through  a  mistake,  been  inserted  in  the  present  instead  of  the 
preceding  year. 
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their  maintenance.  And  reciting  that  they  were  seised  in  fee  of 
the  manor  of  Whitehouse,  of  the  yearly  value  of  200i ;  they 
covenanted  that  they  would,  within  two  years,  at  the  reouest  of 
the  said  Herbert  Masters,  convey  the  same  to  the  use  of  the  said 
Susannah  Howorth  for  life:  and  if  the  said  Thomas  Howorth,or 
Mary  his  intended  wife,  survived  the  said  Susannah  Howorth, 
that  so  much  should  be  charged  on  the  said  manor  of  Whitehouse 
as  would  make  the  said  Mary's  jointure  200il  per  ann. :  and  then 
that  all  the  said  lands  should  be  settled  to  the  heirs  male  between 
them ;  and  for  want  of  such  issue,  to  the  heir  male  of  the  said 
Thomas  Howorth  for  ever. 

r  •^s^  1  '^^^  marriage  was  accordingly  had:  andthepedi* 
L  J  gree  of  the  family  *i8  as  foHows: 

Susannah  Howwtk 

Thomas  Howorth,-- Maiy  Masten, 
ob.l7U.  ob.  1739. 


i,-"jnaiy  j 
ob. : 


Herbert  Howorth,-?  Maigaret  Lvtiey,  Thomi 

ob.  1728.  I 


Thomas 
the  plaintiff 


Herbert,  ob.  Sh  p.  1754     B«rtholomew,  Five  daughters, 

ob.  s.  p.  before  the  present  de> 

his  brother  fendants. 
HerberL 

Thomas  Howarth  afterwards  sold  the  Radnorshire  estate. 

By  indentures  bearing  date  the  28th  of  August,  1695,  made 
between  Herbert  Masters,  Susannah  Howorth,  Thomas  Howorth, 
and  Mary  his  wife,  and  Herbert  Howorth,  and  Margaret  his  wife, 
of  the  one  part,  and  Philip  and  Bartholomew  Lutley  of  the  other 
part,  reciting,  that  a  marriage  had  been  lately  solemnized  between 
the  said  Herbert  Howorth  and  Margaret  his  wife,  and  that 
Susannah  being  entitled  to  the  premises  for  life  for  her  jointure* 
in  consideration  of  a  portion  of  15002.  paid  to  the  said  Herbert 
Howorth;  the  said  Susannah  Howorth,  Thomas  and  Mary 
Howorth,  Herbert  and  Margaret  Howorth,  and  Herbert  Masters, 
convey  the  Whitehouse  estate  to  the  said  Susannah  Howorth  for 
life ;  remainder  to  the  said  Thomas  and  Mary  Howorth  succes- 
aively  for  life ;  remainder  to  Herbert  Howorth  for  life,  iwith 
remainder  to  the  first  and  other  sons  of  that  marriage ;  remainder 
to  trustees  to  raise  portions  for  younger  children ;  remainder  to 
Herbert  Howorth  in  tail  male,  with  remainder  to  the  right  heirs 
of  Thomas  Howorth  Herbert  Howorth  not  being  of  age,  there 
was  a  covenant  In  the  settlement  from  Thomas  Howorth,  that 
Herbert  Howorth  should,  within  one  year,  execute  this  convey- 
ance, with  covenants  for  further  assurance. 
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At  the  foot  of  the  above  settlement  it  was  ei--  p  ^„.„  , 
pressed  to  ♦be  •«  sealed  and  delivered  in  pursuance    ^  J 

of  articles  before  marriage." 

Herbert,  the  son  of  the  last  mentioned  marriage,  in  ]>736  levied 
a  fine,  and  suffered  a  recovery,  and  made  several  mortgages  of 
thepremises. 

This  was  a  bill  brought  by  the  grandson^  of  the  first  Thomas 
Howorth,  by  Thomas  Howorth  his  second  son,  to  have  an  exe- 
cution of  the  articles  of  1674^  and  an  account  of  the  rents  and 
profits  from  the  death  of  Herbert  in  1745. 

It  was  contended  for  the  plaintiff,  that  the  Articles  of  1674 
gave  an  estate  for  life  to  Thomas,  with  remainder  to  his  first 
and  other  sons  in  tail,  according  to  Trevor  v.  Trevor,  1  P.  W. 
622.  West  V.  Errissey^  2  P.  W.  849,  and  Jones  v.  Lawton, 
1  Eq.  Ab.  392,  &c.  It  was  also  attempted  to  affect  the  mortga- 
gees with  constructive  notice,  on  the  ground  that  the  covenant 
ior  Herbert  the  infant  to  convey,  imported  notice  of  being  seised 
of  a  particular  estate,  under  the  articles  of  1674;  and  to  affect 
Mansel  Powell,  who  had  been  the  agent  of  Mrs.  Willington,  one 
of  the  mortgagees,  and  Was  himself  also  a  mortgagee,  with  actual 
notice,  in  consequence  of  his  having  applied  to  Mary,  the  widow 
of  Thomas  Howorth,  to  join  in  the  fine  and  recovery.  They  all 
denied  notice.  It  was  also  contAided,  thtft  the  recovery  was  void 
for  want  of  a  tenant  to  the  ptascipe,  Mary  being  then  in  posses- 
sion, and  having  an  estate  for  life,  and  that  the  fine  was  bad. 

The  Solicitor-General  and  Perrot  for  the  plaintiff. 

The  Attomev-General,  Wilbraham,  Hdl,  and  Cemyn,  for  the 
different  defendants. 

The  Lord  Keeper. — This  bill  is  brought  to  have  an  agreement, 
made  on  the  marriage  of  Thomtis  Howorth  in  1674,  now  eighty- 
four  years  since,  carried  into  execution,  and  thereby  to 
*have  a  settlement  made  in  1695,  now  sixty-three  ^  «o54  i 
years  ago^  and  which  has  prevailed  ever  since,  de-    ^  J 

feated ;  t«^ether  with  several  mortgages  made  twenty-two  years 
since,  in  opposition  to  the  plaintifl^s  title. 

And  it  is  upon  this  supposed  case :  that  the  owner  of  these 
lands  agreed  to  settle  them  in  1674  upon  the  first  and  other  sons 
of  Thomas  Howorth  in  tail  male;  that  in  1745  the  first  and  other 
sons  of  Thomas  died  without  issue*  male  ;  and  that  the  equitable 
title  of  the  plaintiff  then  commenced,  and  that  he  is  now  entitled 
to  have  these  articles  carried  into  execution  against  the  heirs 
general  of  Thomas,  and  against  those  genenral  heirs  as  incum- 
brancers, and  the  other  mortgagees  as  purchasers  with  notice. 

The  case  is  endeavoured  to  he  msKle  out  by  articles  which  are 
produced,  dated  1674,  with  the  name  and  seal  of  Thomas 
Howorth  placed  and  subscribed  thereto ;  but  on  the  face  of  it, 
it  is  only  a  covenant  from  Susannah,  the  mother  of  Thomas, 
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tenant  for  her  life,  with  the  father  of  the  intended  wife  of  Tho- 
mas ;  and  from  which  deed,  applied  to  the  transaction,  it  appears 
that  Thomas  was  an  infant,  and  neither  did  nor  could  covenant 
by  that  deed,  therefore  she  covenants  for  herself  and  Thomas, 
&;c.  to  settle,  within  two  years,  an  estate  in  Radnorshire,  and  502. 
per  ann,  out  of  Whitehouse,  on  Thomas  and  his  intended  wife  for 
their  maintenance ;  and  in  case  the  intended  wife  survived  Su- 
sannah, as  much  as  would  make  the  Radnorshire  estate  200/. 
per  ann, ;  and  subject  thereto,  all  the  lands  to  the  heirs  male 
net  ween  them ;  and  for  want  of  such  issue,  ta  the  heir  male  of 
Thomas  for  ever.  This  the  plaintiiT's  counsel  contend  would 
have  been  a  settlement  to  the  first  and  other  sons  of  Thomas^ 
and  that  they  are  now  entitled  to  a  specific  performance.  Upon 
this  point  see  Cordwell  v.  MackriU,  post,  dd  Feb.  1766. 
r  *355  •  1  *^"^  before  they  can  obtain  a  specific  perform- 
^  ^    ance,  it  is  necessary,  as  a  fundamental,  to  shew  a 

plain  covenant  by  the  owner  of  the  estate.  It  is  matter  of  discre- 
tion in  the  court,  upon  a  covenant  and  the  circumstances,  to  decree 
a  specific  performance ;  but  it  is  an  absurdity  to  ask  it,  where 
there  is  no  covenant  at  all. 

I  will  suppose,  contrary  to  the  articles,  for  the  sake  of  argument, 
that  the  covenant  of  Susannah,  as  owner  of  the  estate,  imported 
an  agreement  that  the  estate  should  be  settled  on  the  first  and 
other  sons  of  Thomas;  yet  I  should  not  feel  myself  at  liberty  to 
decree  it  at  this  distance  of  tkne,  when  all  the  family  have  aban- 
doned it,  and  the  plaintiff  himself  has  never  claimed  it,  till  the 
filing  of  this  bill ;  the  father  of  the  wife  never  pursued  it ;  Thomas 
enjoyed  the  estate  in  opposition  to  it ;  sold  the  Radnorshire  estate, 
and  made  a  settlement  in  1695  inconsistent  with  the  articles. 
Mary,  who  was  to  have  the  Radnorshire  estate,  and  a  rent  charge 
out  of  Whitehouse,  to  make  her  jointure  200/.  per  ann.,  never 
vindicates  her  right  to  it,  but  contents  herself  with  Whitehouse, 
which  she  let  for  100/.  per  ann.j  though  she  had  then  the  articles 
in  her  custody. 

Suppose  the  articles  were  valid^  and  were  to  be  interpreted  in 
the  manner  which  the  plaintifTs  counsel  contend  for,  yet  Herbert 
who  suffered  the  recovery,  was  tenant  in  tail.  He  could  suffer  a 
recovery  in  equity;  for  in  this  courts  the  estate  made  to  Mary  in 
1605  was  void,  and  the  recovery  with  double  voucher  would  bar 
the  estate  tail. 

With  regard  to  the  incumbrancers,  I  am  of  opinion  that  there 
is  no  sufficient  notice.  The  evidence  of  notice  is,  that  there  is  a 
covenant  in  the  settlement  of  1695  that  Herbert  shall,  within  one 
year,  execute  the  settlement  It  is  argued,  that,  that  shews  an 
interest  in  the  estate  in  him ;  that  they  should  have  inquired  what 
r  *356  1  ^^^^  interest  *was,  and  it  would  have  led  them  to 
*■  -J     a  knowledge  of  the  articles.     This  might  have  had 

some  colour  if  Herbert  had  been  of  maturity;   but  it  was  a 
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covenant  necessary  to  make  him  a  party  to  the  settlement,  there- 
fore I  think  that  circumstance  does  not  prove  notice  (a). 

With  regard  to  the  notice  to  Mansel  Powell,  I  hold  it  equally 
insufficient  Mansel  has  denied  notice,  and  so  have  the  mortga- 
gees. There  is  but  one  witness  who  proves  constructive  notice ; 
out  had  it  been  actual  notice,  one  witness  is  not  sufficient  (i). 

Bill  dismissed. 


*Westley  V.  Clarke.  [    *857    ] 

(Reg.  Lib.  Min.  Trin.  1759.) 

[1759.  25th  dc  27th  Jane.  8.  G.  Cox'«  P.  W.  88,  n.  Hill,  MSS.  SeweU,  MBS.) 
Where  testator  had  directed  that  his  executors  should  not  be  liable  for  each  other's 
acts,  one  of  them,  who  was  in  good  credit  at  the  time,  having  called  in  a  mort- 
gage, and  received  the  money,  sends  round  the  assignment  to  his  co-executors, 
who  execute  it,  and  sign  a  receipt :  held,  that  as  no  part  of  the  money  had  come 
to  their  hands,  they  should  not  be  answerable. 

MATTHEW  SMITH,  by  his  will,  dated  27th  May,  1765,  be- 
queathed  to  the  piaintiflfs  two  legacies  of  300/.  and  100/.  each,  and 
left  the  residue  of  his  personal  estate  to  his  widow ;  and  appointed 
the  defendants,  Clark,  Betts,  and  Thompson,  his  executors,  with 
a  special  proviso  that  one  of  his  executors  should  not  be  liable 
for  the  acts  of  the  other,  but  only  each  for  their  own  acts.  The 
testator  died  the  22nd  June,  1755. 

Part  of  his  estate  to  the  amount  of  600/.  was  at  the  time  of  his 
death,  out  on  mortgage.  On  the  20th  of  April,  1756,  Thompson, 
who  was  an  attorney,  called  in  the  mortgage,  and  received  the 
money,  and  the  same  day  sent  round  his  derk  to  his  co-executors, 
with  a  particular  request  that  they  would  execute  the  assignment, 
and  sign  the  receipt,  which  they  accordingly  did.  On  the  27th 
of  Jime,  1756,  Thompson  became  a  bankrupt  without  having  ac- 
counted for  the  600/.  which  he  had  received;  and  the  plaintiffs, 
the  legatees,  filed  this  bill  to  charge  the  co-executors,  with  the 
money  so  received  by  Thompson. 

It  was  in  proof  in  the  cause  that  Thompson  was  much  in  the 

(a)  Any  thing  which  is  sufficient  to  put  a  purchaser  upon  an  inquiry,  is  good 
notice ;  as,  where  a  title  cannot  be  made  out  but  by  a  deed,  which,  whether  by  de* 
■cription  of  the  parties,  recital,  or  otherwise,  leads  to  another  fact,  he  will  be  deemed 
conusant  of  that  fact :  so  if  he  has  notice  of  a  deed,  he  will  be  bound  by  all  its  con- 
tents :  so  notice  that  part  of  an  estate  is  in  the  possession  of  a  tenant,  is  notice  of  a 
lease.  Coppin  v.  Ferny  hough,  2  Bro.  C.  C.  291.  Taylor  v.  Stibbert,  2  Ves.  jun. 
437.  Hamilton  v.  Royse,  2  8ch.  &  Lef.  326.  Crofton  ▼.  Ormsby,  ib.  699.  Hill 
y.  Simpson,  7  Yes.  170.  Hiem  y.  Mill,  13  Ves.  120.  HaU  v.  Smith,  14  Ves.  426. 
Daniels  y.  DaYison,  16  Yes.  249,  dr  17  Yes.  433.  Eyre  y.  Dolphin,  2  Ba.  dc  Be. 
801.     Allen  v.  Anthony,  1  Meriv.  282,  and  see  Sugd.  Yend.  dc  Purch.  623,  et  eg. 

(b)  "  If  a  defendant  positively  denies  notice,  and  one  witness  is  only  produced  to 
the  fact  of  notice,  a  court  of  equity  will  place  as  much  reliance  on  the  conscieoce  of 
the  defendant,  as  on  the  testimony  of  a  single  witness,  without  some  circumstances 
attaching  a  superior  degree  of  credit  to  the  latter."  Per  Lord  Eldon.  Evans  v. 
Bicknell,  6  Ves.  185,  et  vide  The  East  India  Company  y.  Donald,  0  Yes.  275. 
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confidefice  of  the  testator,  for  ivhom  he  acted  as  attorney ;  that 
he  was  in  good  credit  at  the  time  the  600/.  was  paid  to  him,  and 
continued  so  till  within  five  weeks  of  his  bankruptcy. 

The  Solicitor-Ge;neral  and  Perrot  for  the  plaintiffs. 

The  defendants,  the  executors,  have  joined  in  the  assignment 
of  the  mortgage,  and  a  receipt  for  the  mortgage  money,  when  it 
r  *358  1  ^^  *^'  necessary^  and  have  thereby  *made  it 
I-  ^^  }  their  own  act.  The  difference  between  them  and 
trustees  is  firmly  established ;  the  latter  are  necessary  parties  to 
every  net,  a49d  therefore  when  they  join,  are  onlv  liable  to  ac- 
count for  so  much  as  they  have  actually  received.  Townley  v. 
Chalenor,  Cro.  Car.  312..  widg.  35.  where  it  is  also  said,  that  it  is 
the  fault  of  the  ci*eator  of  the  trust,  if  he  create  an  insufficient 
trustee.  In  Fellows  v.  Mitchell,  1  P.  W.  81, 2  Vern.504. 516,  two 
trustees,  each  had  received  a  moiety,  held  that  each  should  only 
be  liable  for  what  he  had  himself  received.  Again  in  Murrell  v. 
Cox,  2  Vera.  570,  executors  joined  in  receiving  money:  the  court 
held  they  were  both  answerable  for  the  whole,  and  remarked 
that  the  case  of  executors  differed  from  that  of  trustees.  Fellows 
V.  Mitchell  was  reheard,  upon  a  suggestion  that  the  last-men- 
tioned case  was  contrary  to  it;  but  Lord  Cowper  adhered  to  his 
former  opinion,  and  maintained  the  distintion  between  executors 
and  trustees.  In  Churchill  v.  Hobson,  1  P.  W.  241,  indeed,  where 
two  executors  joined,  and  only  one  received.  Lord  Harcourt  made 
a  distinction  between  the  case  of  a  creditor  and  a  legatee,  but  it 
was  afterwards  overruled.  As  to  the  clause  that  they  should  be 
charged  for  the  acts  of  each  other,  no  argument  can  be  founded 
on  that.  The  execution  and  signing  of  the  receipt  was  their  own 
act,  and  we  only  seek  to  charge  them  in  respect  of  it. 

The  Attorney-General  and  Wilbraham  for  the  defendants. 

The  distinctions  between  the  cases  of  executors  and  trustees  are 
not  very  solid :  substantial  justice  must  be  the  same  in  both.  In 
the  case  of  Churchill  v.  Hobson,  the  court  took  hold  of  a  very 
slight  circumstance  to  get  rid  of  the  rule :  here  the  circumstances 
are  much  stronger.  The  money  was  paid  to  Thompson  in  dis- 
charge  of  the  mortgage.  On  payment  of  the  money,  the  lien  on 
r  *359  1  *^^^  estate  was  transferred,  and  the  debt  dis- 
L  -I     charged.    The   subsequent  joining  of  the  other 

executors  was  not  necessary  to  the  effectuating  the  transfer  of 
that  lien,  and  merely  transferred  the  legal  estate :  they  never  for 
a  moment  had  any  control  over  the  money. 

The  Lord  Keeper. — This  bill  is  brought  by  a  legatee  to  charge 
two  executors  with  assets  not  actually  received  by  them,  but  for 
which  they  had  given  a  receipt ;  and  by  that,  as  the  plaintiffs 
insist,  made  themselves  liable  for  the  actual  receipt  of  the  money 
by  the  third :  and  the  claim  is  founded  on  this — That  it  is  a  gen- 
rcral  rule  in  this  court,  that  if  executors  join  in  a  receipt,  they 
make  themselves  all  liable  in  solido^  because  it  is  an  unnecessary 
act,  as  each  executor  has  an  absolute  power  over  the  personal 
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assets  and  rights  of  the  testator.  And  that  the  contrary  rule 
holds  with  respect  to  trustees ;  that  they  are  not  answerable  for 
joint  receipts  each  in  solido,  but  only  in  proportion  to  what  they 
actually  receive. 

But  though  there  are  distinctions  in  the  books  concerning  the 
acts  of  trustees  and  those  of  executors,  according  to  the  cases 
cited  for  that  purpose,  yet  those  distinctions  seem  not  to  be  taken 
with  precision,  sufficient  to  establish  a  general  rule ;  for  a  joint 
receipt  will  charge  trustees  *tn  solido  each,  if  there  is  no  other 
proof  of  the  receipt  of  the  money.  As,  if  a  mortgage  is  devised 
in  trust  to  the  three  trustees,  and  the  mortgagor,  with  his  witness, 
meets  them  to  pay  it  off;  the  money  is  laid  on  the  table,  and  the 
mortgagor  having  obtained  a  reconveyance  and  receipt  for  his 
money,  withdraws,  each  trustee  is  answerable  in  solido.  On  the 
contrary,  in  the  case  of  Churchill  v.  Hobson,  executors  gave  a 
joint  receipt,  only  one  was  held  liable.  And  this  authority,  which 
is  not  an  exception  of  any  particular  case,  but  an  r  ^ggn  -i 
^exception    grounded    on   circumstances,   shews     ^  ^     J 

there  is  no  such  rule. 

So  that  the  rule  seems  to  amount  to  no  more,  than  that  a  joint 
receipt  given  by  executors,  is  a  stronger  proof  that  they  actually 
joined  in  the  receipt,  because  generally  they  have  no  occasion  to 
join  for  conformity. 

But  if  it  appears  }dainly  that  one  executor  only  received,  and 
discharTOd  the  estate  indebted,  and  assigned  the  security,  and  the 
others  joined  afterwards  without  any  reason,  and  without  being 
in  a  capacity  to  control  the  act  of  their  co-executor,  either  before 
or  after  that  act  was  done,  what  grounds  has  any  court  in  con- 
science, to  charge  him  1  Equity  arises  out  of  a  modification  of 
acts,  where  a  very  minute  circumstance  may  make  a  case 
equitable  or  iniquitous.  And  though  former  authorities  may  and 
ought  to  bind  the  determination  of  subsequent  cases  with  respect 
to  rights,  as  in  the  right  of  curtesy  or  dower ;  yet  there  can  be 
no  rule  for  the  future  determination  of  this  court,  concerning  the 
acts  of  men. 

But  this  case  is  stronger.  The  testator  might  direct  the  con- 
dition of  his  executors  so  as  not  to  be  questioned  by  his  volunteers. 
The  proviso,  therefore,  that  one  executor  shall  not  be  answerable 
for  the  acts  of  another,  though  not  very  frequent  in  wills,  is  a 
good  proviso  between  executors  and  legatees  who  take  under  the 
same  will :  here  was  an  actual  receipt  by  Thompson,  and  a 
receipt  given  by  him.  The  only  act  that  affected  the  assets  was 
the  first  that  discharged  the  debt ;  and,  according  to  the  sense  of 
the  bar,  transferred  the  legal  estate.  Then  that  they  are  not  to 
answer  for,  and  the  second  is  nugatonr. 

I  am  therefore  of  opinion  that  Clarke  and  Betts  are  not  liable 
to  make  good  this  600/L  received  by  Thompson  (a). 

(a)  The  old  rale  as  to  the  distinction  between  the  receipt  of  trastees  and  execu- 
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tors  was  much  shaken  by  the  ^ofHnion  expressed  by  Lord  Har- 
[      *S6l       ]     courts  in  Churchill  ▼.  Hobson,  and  the  decision  of  the  present 

case,  which  was  expressly  appproved  of  by  Lord  AWanley,  in 
Hovey  v.  Blakeman,  4  Yes.  696.  To  these  may  be  added  the  obserrations  of  the 
Lord  Keeper  in  Harden  v.  Parsons,  ante  147,  148.  The  present  Lord  Ghanoellor 
has,  however,  repeatedly  expressed  his  diiapprobation  of  the  relaxation  of  that  rule 
in  favour  of  executors ;  and  subsequent  cases,  with  the  above  exception,  have  firmly 
re-established  the  old  rule.  Sadler  v.  Hobbs,  2  Bro.  C.  C.  114.  Scurfield  v.  Howes, 
3  Bro.  C.  C.  94.  Bacon  v.  Bacon,  5  Yes.  831.  Chambers  v.  Minchen,  7  Yes.  197. 
Brioe  v.  Blokes,  1 1  Ves.  323.  Langfoid  ▼.  Gasooigne,  ib.  333.  Doyle  v.  Blake, 
2  Sch.  A  Let  33L  Crosse  v.  Smith,  7  East,  246.  Lord  Shipbrook  v.  Lord  Hinchin- 
brook,  16  Ves.  477.  The  authority  however,  of  the  present  determination  (though 
somewhat  doubted  by  Lord  Thurlow,  2  Bro.  C.  C.  1 16,^  has,  in  consequence  of  the 
particularity  of  its  circumstunces,  never  been  expressly  denied. 


Austen  v.  Taylor. 

(Reg.  Lib.  ▲.  1758,  fol.  486.) 

[1759.  30th  June.  2d  July.  S.C.  Amb.376.  Hill's  MSS.  Perryn.MSS.] 
Devise  of  land  to  trustees  in  trust  to  pay  an  annuity,  and  sulgect  Uiereto  in  trust  to 
A  fpr  life ;  remainder  to  trustees  to  preserve,  dec ;  remainder  to  the  heirs  of  the 
body  of  A  ;  remainder  to  testator's  right  heirs,  and  the  residue  of  testator'a  per- 
sonal estate  to  be  laid  out  in  land,  and  settled  to  the  same  uses ;  held,  that  A  was 
entitled  to  an  estate  tail  in  the  lands  to  be  purchased. 
Where  the  assistance  of  the  trustees  is  necessary  to  complete  a  limitation,  it  is 
sufficient  evidence  of  the  testator's  intent,  that  the  court  should  model  the  limita- 
tions, but  where  they  are  already  declared,  the  court  has  no  authority  to  alter 
them. 

THE  Reverend  John  Holman,  by  his  will,  bearing  date  the 
19th  of  December,  1756,  after  devising  certain  lands  in  Northin, 
gave  and  devised  all  other  his  freehold  and  gavelkind  lands  what^ 
soever,  to  trustees  and  their  heirs,  upon  the  trusts  following :  in 
the  first  place,  to  the  intent  and  purpose  that  his  four  sisters 
should  severally  and  respectively  receive  and  take  an  annuity  or 
rent  charge  of  80/.  per  ann,,  and  subject  thereto,  in  trust  for  the 
r  «SB2  1  P'^^*^^^^'  ^^^"  Austen,  and  his  assigns,  for  his  life, 
L  J    ♦without  impeachment  of  waste ;  remainder  to  the 

said  trustees  to  preserve  contingent  remainders;  remainder  to 
the  use  of  the  heirs  of  the  body  of  the  said  John  Austen ;  remain- 
der to  testator's  own  right  heirs. 

He  then,  after  giving  certain  pecuniary  legacies,  gave  the  resi- 
due of  his  personal  estate  to  the  said  trustees,  in  trust,  to  lay  out 
the  same,  in  one  or  more  purchase  or  purchases  of  freehold  mes* 
suages,  &c.  of  an  estate  of  inheritance  in  fee-simple ;  which  said 
premises  should  then  after  remain,  continue,  and  be,  to,  for,  and 
upon,  such  and  the  like  estate  or  estates,  uses,  trusts,  intents  and 
purposes ;  and  under,  and  subject  to  the  like  charges,  restrictions, 
and  limitations,  as  were  by  him  before  devised,  limited,  and 
declared,  of  and  concerning  his  lands  and  premises  last-before 
devised,  or  as  near  thereto  as  might  be,  and  the  deaths  of  persons 
would  admit. 

The  bill  prayed  an  account  of  the  personal  estate,  that  the  sur- 
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Elus  might  be  invested,  and  the  will  established,  and  plaintiff  be 
(t  into  possession.    The  only  question  was,  whether  the  plaintiff 
was  entitled  to  an  estate-  for  life,  or  in  tail,  in  the  lands  to  be  pur- 
chased. 
•  The  Attorney-General  and  Bonner  for  the  plaintiff. 

The  question  for  the  determination  of  the  court  is,  what  estate 
the  plaintiff  is  entitled  to  in  the  residuum  of  the  testator's  personal 
estate ;  because  the  limitation  of  the  real  estate  is  too  clear  to 
admit  of  discussion.  This  court  cannot  make  a  different  con- 
struction in  trust  from  what  the  rule  of  law  requires  in  legal  limit- 
ations. This  is  not  like  the  case  of  articles ;  there  is  nothing  left ' 
to  the  trustees  to  perform,  e^tcept  to  buy  the  land :  there  is  no 
direction  to  settle  as  in  Papillon  v.  Voice,  2  P.  W.  471,  where  the 
limitations  were  expressly  repeated.  When  the  land  is  bought, 
the  limitations  have  been  declared  by  the  testator:  it  is  to  be  the 
same  as  in  the  other  lands. 

The  Solicitor-General,  Wilbraham  and  Ingram  for  the  heir-at- 
law;  Sewell  for  the  executors. 

*We  admit  the  real  estate  to  be  limited  in  such    ^    ^„go     , 
a  manner  as. to  give  the  plaintiff  an  estate  tail;  the    ^  ^ 

sole  question  therefore  is,  with  regard  to  the  money  which  is  to 
be  laid  out  This  is  an  executory  trust,  and  the  weight  of  the 
authorities  upon  that  point  prove,  that  as- such,  it  ought  to  be  set- 
tled as  an  estate  for  life,  with  remainder  to  the  first  and  other 
sons  in  tail  male..  Lord  King,  in  Papillon  v.  Voice,  said,  that  in 
the  case  of  an  estate  executory,  the  intent  should  take  place,  and 
not  the  strict  rule  of  law.  Ashton  v.  Ashton,  Feame's  C.  R.  120, 
cit  1  Ves.  149.  2  Atk- 682,  14th  November  1734,  at  the  Rolls. 
A  devise  of  lands  to  be  settled  to  A.  for  life,  and  after  his  death 
to  the  issue  of  his  body ;  and  for  want  of  such  issue,  remainder 
over:  a  strict  settlement  decreed.  Allgood  v.  Withers,  cit. 
Fearne's  C.  R- 120,  Burr.  1 107, 1  Ves.  150,  2  ib.  648,  2  Atk.  68i, 
4th  July  1735.  A  conveyance  to  trustees  to  apply  the  rents  to 
A.  for  life,  and  after  her  death  to  the  heirs  of  her  body,  and  their 
heirs :  Lord  Talbot  was  of  opinion  that  she  only  took  an  estate 
for  life.  In  LfConard  v.  Earl  of  Sussex,  2  Vern.  526,  which  was 
a  devise  to  trustees  to  settle  a  residuum^  &c.  it  was  held  by  the 
court,  that  the  intent  to  benefit  the  issue  should  be  as  strong  in  the 
case  of  an  executory  devise,  as  in  marriage  articles.  But  it  is 
said  that  the  present  case  differs  materially  from  Papillon  v.  Voice. 
That  there  is  no  reference  to  the  trastees  to  settle;  but  it  is 
impossible  to  carry  the  testator's  intention  into  execution,  without 
a  settlement  of  some  sort.  It  is  said  also  that  there  was  a  dif- 
ference ia  the  repetition  of  the  limitations ;  but  how  does^  that 
alter  the  case  ?  Words  of  relation  must  necessarily  be  of  great 
force  and  power  as  the  words  they  are  made  to  refer  to ;  they 
stand  in  their  place,  and  are  only  inserted  to  prevent  repetition, 
therefore  the  maxim  that  Verba  relata  inesse  videntur  ^  ^.^g.  , 
♦must  give  force  to  them.    There  are  two  rules  of    '  •" 
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construction  of  wills;  the  one  necessary  and  legal,  the  other  (as 
in  all  cases  of  executory  trusts),  in  compliance  to  the  evident 
intent  of  the  testator.  Now  here  it  was  very  plainly  his  intent 
(and  the  court  may  say  so),  to  give  an  estate  for  life  in  both 
instances :  that  the  words  in  the  prior  clause  ^et  the  better  of  the 
intent  from  the  necessary  operation  of  the  rule  of  law ;  but  that 
in  the  other,  the  intent  shall  take  place  as  far  as  it  can. 

The  Lord  Keeper. — The  only  question  in  this  cause,  and  upon 
this  will,  is,  what  estate  John  Austen  is  entitled  to,  according  to 
the  intent  of  the  testator  to  be  collected  from  the  face  of  his  will, 
in  the  lands  to  be  purchased  with  the  rendutim  of  his  personal 
estate.  It  is  agreed  on  both  sides  that  he  takes  by  virtue  of  the 
limitations  in  the  will,  a  legal  estate  tail  in  those  lands  which  the 
testator  calls  his  other  freenold  and  gavelkind  lands,  though  the 
limitations  "  thereof  be  to  him  expressly  for  life,  without  impeach- 
ment of  waste;  remainder  to  trustees  to  support  contingent 
remainders;  and  from  and  after  his  decease,  in  trust  for  the  heirs 
of  the  body  of  John  Austen,  and  for  default  of  such  issue,  to  the 
use  and  behoof  of  his  own  right  heirs."  And  this  is  admitted  on 
the  authority  of  Duncomb  v.  Duncomb,  3  Lev.  347,  and  Colson 
V.  Colson,  2  Atk.  246. 

It  was*  said  that  these  determinations  were  contrary  to  the 
intent  of  the  testator  from  the  necessity  of  the  law,  which  had 
imposed  a  rule,  that  where  an  estate  for  life  was  created,  and  a 
limitation  to  the  heirs  of  the  body,  those  words  must  be  taken  as 
words  of  limitation,  though  the  testator's  intent  was  contrary.  I 
said  I  knew  no  such  rule  with  respect  to  wills ;  for  that  it  was  a 
f  *365  1  "^^^^  ^"  '^^  *^^^  equity,  founded  in  obvious  and 
^  J    everlasting    good    sense,  that  every   man    may, 

{being  supposed  inops  ccnsilii  at  the  time  of  making  his  will),  by 
«iny  words  whatsoever,  settle  and  devise  his  estate  according  to 
his  intent,  if  that  intent  be  agreable  to  law.  And  therefore  there 
must  be  a  better  ground  than  mere  authority  for  making  an 
express  tenant  for  life,  tenant  in  tail,  with  a  capacity  to  defeat  the 
limitation  to  the  heirs  of  his  body.  For  in  the  case  of  Duncomb 
V.  Duncomb,  where  the  limitation  was  for  life,  remainder  to  trustees 
to  support  contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  tenant  for  life,  though  there  were  no  contingent  remain- 
ders to  be  supported,  unless  the  latter  words  were  taken  as  words 
of  purchase,  yet  it  does  not  appear  to  have  been  so  much  as 
questioned,  whether  the  word  heirs  was  a  word  of  limitation  or 
of  purchase.  But  the  sole  dispute  was,  whether  the  estate  to 
the  trustees,  prevented  ^the  merger  of  the  estate  for  life  in  the 
estate  tail. 

The  reason,  therefore,  why  these  words  have  been  taken  in 
these  cases  as  words  of  limitation,  and  not  of  purchase,  seems  to 
me  to  have  been,  that  the  law,  having  fixed  tnat  meaning  to  the 
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words,  courts  of  justice  could  not  say  that  the  testator  did  not 
mean  them  to  be  accepted  in  that  sense,  but  as  words  of  purchase, 
unless  there  were  other  expressions  made  use  of  in  the  will,  plainly 
evidencing  that  intent. 

Therefore  in  Bale  v.  Coleman,  1  P.  W.  142,  an  express  estate 
for  life,  with  a  power  of  leasing,  was  not  sufficient  to  explain 
those  words  differently  from  their  original  meaning.  So  in  the  case 
of  Legate  V.  Sewell,  1  Vern.  562, 1  P.  W.  87,  an  express  estate  for 
life,  with  words  of  limitation  superadded  to  words  of  limitation, 
was  not  sufficient  for  the  rcasMis  ♦git»en  in  the  p  ^gga  -i 
arguments  in  Shelley's  case,  1  Co.  94.    So  in  King    ^  ^ 

V.  Melling,  1  yent.*^225.  2  Lev.  58,  where  the  word  issue  was 
taken  as  a  word  of  limitation,  the  express  estate  for  life,  and  the 
power  to  jointure,  were  not  sufficient  indications  of  the  testator's 
intent,  that  the  heirs  should  take  as  purchasers. 

Yet  these  were  all  cases  of  wills,  where,  if  the  testator's  intent 
had  appeared  to  have  been  to  have  used  the  words  in  that  sense, 
both  courts  of  law  and  courts  of  equity,  ought  to  have  given  them 
operation  and  effect  accordingly.  For  there  can  be  no  doubt  but 
that,  if  a  devise  was  made,  "to,  or  in  trust  f<fr,  I.  S.  for  life,  and 
after  his  death  to  the  heirs  of  his  body,  such  heirs  to  take  as 
purchasers,"  courts  of  law  and  equity  must  interpret  the  word 
heirs  in  a  sense  contrary  to  their  obvious  meaning,  and  not  as 
words  of  limitation  to  the  heirs  of  the  body  of  tenant  for  life. 

But  in  the  present  case,  the  effect  of  the  legal  limitation  not 
being  questioned  at  the  bar,  I  have  only  made  these  observations 
to  shew,  that  these  determinations  are  not  arbitrary,  but  are 
founded,  as  appears  to  me,  on  sound  and  solid  reasons. 

But  the  contest  here  is,  what  estate  John  Austen  is  to  have,  in 
the  lands  purchased  hv  the  residuum.  It  is  said  that  this  is  an 
executory  trust,  and  that  it  is  a  general  rule  in  the  case  of  an 
executory  trust,  that  where  an  estate  for  life  is  given,  together 
with  a  limitation  to  the  heirs  of  the  body,  this  court  will  take  the 
words  to  be  words  of  purchase,  and  direct  a  conveyance  of  the 
estate  accordingly.  The  words  executory  trust  seem  to  me  to 
have  no  fixed  signification.  Lord  King,  in  the  case  of  Papillon 
V.  Voice,  describes  an  executory  trust  to  be,  where  the  party  must 
come  to  this  court  to  hav&  the  ^benefit  of  the  wiH.  j-  ^^^^^  ^ 
But  that  is  the  case  of  every  trust;  and  I  am  very    >■  J 

clear  that  this  court  cannot  make  a  different  construction  on  the 
limitation  of  a  trust  than  courts  of  law  could  make  on  a  limitation 
in  a  will,  for  in  both  cases  the  intention  shall  take  place.  And  it 
would  be  most  dangerous  to  say,  that  this  court,  and  a  court  of 
law,  could  be  warranted  in  raising  different  interests  from  the 
same  words.  Yet  I  am  of  opinion,  that  the  determinations  on 
those  cases,  which  are  called  cases  of  executory  trusts  (and 
partiddarfy  the  case  of  Papillon  v.  Voice),  are%ound  determi- 
nations. 

Vol.  I.  32 
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That  case  was  as  follows.  A  devised  10,000/.  to  trustees,  to 
be  laid  out  in  lands,  and  to  be  settled  on  B  for  life,  without  im- 
peachment of  waste,  and  from  and  after  the  determination  of  that 
estate,  to  trustees  and  their  heirs,  during  the  life  of  B,  to  preserve 
contingent  remainders :  remainder  to  the  heirs  of  the  body  of  B, 
with  remainders  over ;  with  a  power  of  B  to  make  a  jointure. 
Now  this  executory  trust,  as  it  is  called,  is  no  declaration  of  the 
limitations  of  the  estate,  but  is  a  sort  of  instruction,  or  heads  of 
a  settlement,  which  the  trustees  are  directed  to  make ;  and  as 
every  trust  is  to  be  carried  into  execution  according  to  the  intent 
of  the  parties,  it  was  impossible  to  decree  an  estate  tail,  cojQsistent 
with  such  intent  The  trustees  were  to  settle  the  estate  for  life, 
with  trustees  to  support  contingent  remainders;  with  a  remainder 
(that  is,  a  contingent  remainder),  to  the  heirs  of  his  body,  with 
remainders  over.  Now  aa  estate  tail  would  have  been  no  settle- 
ment ;  and  therefore,  in  articles  for  a  settlement,  it  is  of  course. 
So  in  the  case  of  Leonard  v.  Earl  of  Sussex,  where  the  trustees 
were  to  settle  the  estate,  so  as  the  sons  could  not  dock  it.  So  in 
Brampton  v.  Kynaston,  at  the  Rolls,  1728. 

The  result,  therefore,  seems  to  be,  that  the  rule,  with  respect 
r  ^368  1  ^^  trusts  declared,  and  legal  limitations,  is  the 
^  -'     *same.    But  in  cases  of  imperfect  trusts,  left  to  be 

modelled  by  the  trustees,  and  where,  according  to  Lord  Talbot's 
observation  in  Lord  Glenorchy  v.  Bosville,  For.  3,  something  is 
left  by  the  creator  of  the  trust  to  be  done,  the  trusts  ought  to  be 
executed  in  a  more  careful  manner,  or,  in  other  words,  the  crea- 
tor meant  they  should,  and  for  that  purpose  has  referred  it  to  his 
trustees. 

But  to  apply  and  inquire  how  far  the  case  of  Papillon  v.  Voice 
is  in  point.  In  that  case  the  testator  directed  a  settlement  of  the 
lands  to  be  purchased.  Those  lands,  and  the  lands  devised,  were 
independent  of,  and  had  no  relation  to,  one  another.  And  there 
was  no  more  reason  to  argue  the  intent  from  one  to  the  other, 
than  if  there  had  been  two  distinct  devises  of  legal  estates  in  the 
same  will ;  one  to  A  for  life,  remainder  to  his  first  and  other 
sons ;  the  other  to  A  for  life,  remainder  to  the  heirs  of  his  body. 
Secondly,  Here  is  no  reference  to  the  trustees  to  settle,  which  is 
the  strongest  indication  of  the  testator's  intent  Thirdly,  There 
is  nothing  left  to  the  trustees  to  be  done. 

But  then  it  was  said,  that  if  the  limitations  had  been  repeated, 
that  it  would  have  been  the  same  with  Papillon  v.  Voice.  But  I 
think  not :  because  the  testator  refers  no  settlement  to  his  trustees 
to  complete ;  but  declares  his  own  uses  and  trusts,  which  being 
declared,  I  know  no  instance  where  the  court  has  proceeded  so 
far,  as  to  alter  or  change  them. 

The  true  criterion  is  this :  wherever  the  assistance  of  the  trus- 
tees, which  is  ultimately  the  assistance  of  this  court,  is  necessary 
to  complete  a  limitation,  in  that  case,  the  limitation  in  the  will 
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not  being  complete,  that  is  sufficient  evidence  of  the  testator's 
intention,  that  the  court  ♦should  model  the  limita-  j-  ^g^g  , 
tions.     But  \vhere  the  trusts  and  limitations  are     '-  ^ 

already  expressly  declared,  the  court  has  no  authority  to  inter- 
fere, and  make  them  difierent  from  what  they  \?ould  be  at  law. 

It  must  therefore  be  referred  to  the  master  to  take  the  usual 
accounts ;  and  that  the  clear  residue  of  the  said  testator's  per- 
sonal esiate  be  invested  in  the  purchase  of  lands  of  inheritance  in 
fee  simple,  to  be  approved  of  by  the  said  master,  and  that  the  de- 
fendants, the  executors,  do  take  conveyances  thereof  to  them  and 
their  heirs,  to  the  uses,  intents,  and  purposes,  and  under  and  sub- 
ject to  the  like  charges,  restrictions,  and  limitations,  as  are  by 
the  said  testator's  will  limited  and  declared  of  and  concerning  all 
and  singular  the  said  testator's  freehold  and  gavelkind  lands(a). 

(a)  Mr.  Ambler  obaenrea,  that  bta  opinion  was  Tory  diasatisfactory  to  the  bar  in 
general.  The  accuraqr  of  hia  information  may.  however,  be  doubted,  as  the  autho- 
rity of  the  determination  has  never  been  questioned.  Mr.  Feame,  while  he  admits 
that  the  distinction  between  executory  trusts,  and  trusts  not  executory,  was  carried 
to  its  utmost  limits,  cites  and  relies  upon  it  as  one  of  the  numerous  cases  which  esta-  ' 
blished  the  doctrine  (that  had  been  broken  in  upon  by  Bagahaw  t.  Spencer),  as  to  the 
analogy  between  the  limitations  of  legal  estates  and  trusts.  The  inaccuracy,  indeed, 
of  Mr.  Ambler,  in  stating  his  lordship  to  have  said,  *'  that  the  testator  did  not  intend 
the  trustees  should  make  a  conveyance,"  has  called  forth  an  intimation  of  dissent 
from  the  present  Lord  Chancellor.  Green  v.  Stephens,  17  Yes.  76.  In  the  above 
report,  which  is  entirely  from  the  Lord  Keeper's  hand-writing,  it  will  be  seen  that 
there  is  no  such  observation.  His  lordship  seems  to  have  distinguished  the  present 
case  from  Papillon  v.  Voice,  by  the  circumstance  of  the  testator  having  (according 
to  an  expression  frequently  used  in  modem  cases,  Foley  v.  Bumell,  1  Bro.  C.  C. 
285.  Countess  of  'Lincoln  v.  The  Duke  of  Newcastle,  12  Yes. 
226.  Brouncker  v.  Bagot,  1  Meriv.  271,)  taken  upon  him  to  be  [  *d70  ] 
his  own  conveyancer.    See  Wright  v.  Pearson,  aute,  p.  li  9. 


Earl  of  Salisbury  v.  Newton. 

(Reg.  Lib.  Min.  Trin.  1769.) 

[1759.  2d  July.  8.  C.  cit  4yes.  529.  Sewell,  MSS.] 

Wile  held  to  be  entitled  to  a  provision,  against  the  particular  assignee  of  the  husband 
for  valuable  consideration,  of  the  whole  of  her  equitable  interest 

THE  defendant,  Mrs.  Durham,  was  entitled  to  the  sum  of 
2000/.,  as  her  portion  under  her  father's  marriage  settlement,  or 
to  a  legacy  of  600/.  under  his  will,  which  was  given  her  in  lieu 
and  satisfaction  of  the  portion.  Mr.  Durham,  her  husband,  being 
indebted  by  bond  to  the  plaintiff,  the  Earl  of  Salisbury,  assigned 
to  Sir  Matthew  Lamb,  in  trust  for  him,  all  and  every  thing  he 
was  entitled  to  in  right  of  his  wife,  for  payment  and  satisfaction 
of  the  said  bond,  and  died  without  makinj^  any  provision  for  his 
wife  and  children.  This  was  a  bill  brought  against  her  trustee 
for  an  assignment 

The  Solicitor-General  and  Perrot  for  the  plaintiff,  cited  Turner's 
case,  1  Vern.  7.  Pitt  v.  Hunt,  ib  18.  Miles  v,  Williams,  1  P.  W. 
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248.    Bosville  y.  Braodor,  ib.  458.    Lord  Carteret  v.  Paschal,  3 
P.  W.  197. 

The  Attorney  General^  Sewell,  and  De  Grey  for  the  defendant, 
the  widow. 

This  assignment  cannot  stand  in  this  court  against  the  wife 
and  the  issue  of  the  marriage.  No  settlement  was  made  by  the 
husband,  and  therefore  she  was  entitled  to  have  a  provision  made 
for  her  and  her  issue  in  preference  to  the  plaintiff's  claim.  Burnett 
r  •^i^  1  n  ^"  Kinnaston,  2  Vern. *401.  Jacobson  y.  Williams,  1 
L       »^^     J     p.  w.  382.  Jewson  v.  Moulson,  2  Atk.  417. 

The  Lord  Kesper. — If  the  husband  himself  had  come  into  this 
court,  the  court  would  have  compelled  him  to  make  a  settlement, 
and  his  assignee  cannot  be  in  a  better  situation  than  he  himself 
would  have  been  in.  The  assignees  of  a  bankrupt  have  an  as- 
signment of  his  estate  by  an  act  of  parliament,  which  is  stronger 
than  the  present  case,  and  yet  if  they  come  here  for  a  legacy  or 
portion  due  to  the  wife,  the  court  will  take  care  that  a  provision 
IS  made  for  her.  Many  of  the  cases  cited  are  not  cases  of  a  wife 
unprovided  for. 

It  must  therefore  be  referred  to  the  Master  for  the  widow  to 
make  her  election,  whether  to  take  under  the  will  of  her  father, 
or  by  the  articles ;  and  that  the  Master  may  inquire  if  there  is 
any  settlement,  and  if  not,  that  he  may  consider  of  a  proper 
settlement  and  provision  for  herself  and[  children,  and  that  the 
overplus,  if  any,  be  paid  to  the  plaintiff  in  satisfaction  of  his 
bond,  &c.  (&). 

(b)  This  seenu  to  be  the  first  case  which  distinctly  established,  the  equity  of  the 
wife  to  a  provision  oat  of  her  own  fortune,  against  the  particular  assignees  of  her 
husband  for  valuable  consideration ;  for  in  Jewson  v.  Moulson,  Lord  Hardwieke 
grounded  his  judgment  upon  the  particular  circumsUnccs  of  the  case.  The  only 
point  which  he  considered  cjear,  was  her  equity  against  the  husband's  volunteers. 
The  doctrine  in  the  above  case  has  been  recognized  and  adopted,  particularly  by 
Lord  Alvanley,  who  disapproved  the  doubt  thrown  upon  it  by  Lord  Thurlow  in 
Worral  v.  Marlar  and  Bushman  v.  Pell,  cit.  io  Mr.  Cox's  note  to  Bosville  v.  Bran- 
der,  1  P.  W.  459.  Lijce  v.  Beresford,  3  Yes.  511.  Macauley  v.  PhilUpa,  4  Yea.  15. 
Franco  v.  Franco,  ib.  616.    Hill  v.  Atkinson,  cit  ib.    The  present  Master  of  the 

Rolls  has,  in  two  cases,  entered  *into  the  discussion  of  this  point, 
[      ♦372       ]     which,  he  seems,  however,  to  consider  as  not  yet  perfectly  detei^ 

mined.  Mitfoid  v.  Mitford,  9  Yes.  100.  Wright  v.  Morley, 
n  Yes.  20. 


Jalabert  y.  Duke  of  Chandos. 

(Reg.  Lib.  A.  1758,  foL623.) 

[1769.  16th  July.] 

.Where  a  lease  had  been  granted  with  a  covenant  for  renewal,  and  also  the  deputa- 
tion of  a  keepership,  with  a  memorandum  to  renew  concurrently  with  the  lease ; 
and  upon  renewal,  a  few  days  before  the  expiration  of  the  term,  the  renewed 
deputation  had  been  by  mistake  made  for  the  residue  of  the  old,  instead  of  for  the 
new  term :  held,  that  the  mistake  ought  to  be  rectified ;  and  though  there  was  a 
covenant  in  the  lease  not  to  assign,  yet  as  that  covenant  would  not  at  law  have 
prevented  an  underletting,  the  same  relief  was  given  to  an  nnder-tenant  as  the 
uiriginal  leasee  would  have  been  entitled  to. 
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JAMESy  Duke  of  Chandos,  was  seised  or  possessed  of  the 
following  offices,  viz. :  master  of  the  game  and  deer,  in  Enfield 
Chase ;  master  forester,  and  keeper  of  the  said  chases ;  keeper 
of  the  East  Baillie,  West  Baillie,  and  South  BailUe  walks  in  the 
said  chases ;  ranger  of  the  said  chases ;  and  keeper  of  all  and 
singular  the  messuages  and  houses  within  or  belonging  to  the  said 
chases ;  which  had  been  granted  by  letters  patent,  bearing  date 
the  21st  of  June,  3  Jac  2.  to  Viscount  Lisburn,  his  executors, 
administrators,  and  assigns,  for  the  term  of  fifty  years.  By  other 
letters  patent,  bearing  date  the  6th  of  April,  6  William  and  Mary, 
the  said  offices  were  granted  to  Sir  Robert  Howard,  his  execu- 
tors, administrators,  and  assigns,  for  the  further  term  of  fifty*six 
years,  to  commence  at  the  end  and  determination  of  the  former 
term. 

By  indenture,  bearing  date  the  29th  of  February  1731,  the 
duke  demised  to  the  honourable  Robert  Moore,  his  executors, 
administrators,  and  assigns,  the  west,  or  great  lodge  in  Enfield 
Chase,  with  the  appurtenances,  for  the  term  of  seven  years,  at  a 
rent  of  170il,  with  a  covenant  that,  in  case  the  rent  was  behind- 
hand, or  the  said  Robert  Moore  should  set  oA^er  the  said  term  or 
Premises,  or  any  part  thereof,  without  license  of  the  said  Henry, 
)uke  of  *Chando8,  his  executors,  administrators,  p  ^^.^^  •. 
or  assigns,  it  should  be  lawful  for  him,  the  said    ^  ^ 

Henry,  Duke  of  Chandos,  his  executors,  administrators,  or  assigns, 
to  re-enter  upon  the  said  premises :  there  was  also  a  covenant 
that,  in  case  the  said  Robert  Moore  should  give  notice  to  the  said 
duke,  his  executors,  administrators,  or  assigns,  six  months  before 
the  expiration  of  the  said  term,  the  said  duke,  his  executors*  ad- 
ministrators, or  assigns,  would  renew  for  such  term  or  terms  of 
years  (except  the  last  three  months  of  the  said  duke's  term  or 
terms  of  years),  as  the  said  duke  should  have  to  come  therein 
under  the  same  rents,  covenants,  and  agreements,  mutatis  mu- 
iandiSf  as  were  therein  contained,  except  the  covenant  for  re- 
newal. 

By  a  grant  of  the  same  date,  the  Duke  of  Chandos  granted  to 
the  said  Robert  Moore,  his  executors,  administrators,  and  as- 
signs, the  office  of  keeper  of  the  West  Baillie  walks  for  the  said 
term  of  seven  years :  and  by  a  memorandum  at  the  fool  of  it,  it 
was  agreed  that,  in  case  the  said  Robert  Moore  should  take  a 
new  lease  of  the  said  lodge  and  premises  for  the  longer  term  in 
the  present  demise  mentioned,  than  the  said  Duke  of  Chandos 
should  and  would  give  a  new  deputation  to  the  said  Robert 
Moore,  for  the  term  in  such  new  lease  to  be  mentioned. 

In  August,  1737,  Mr.  Moore  gave  a  notice  for  a  renewal,  and 
received  in  answer  the  following  letter: 

••Sir,  August  15,  1737. 

"  I  received  your  letter  you  were  pleased  to  write  me,  and 
have,  according  to  the  notice  you  gave  me,  directed  Mr.  Hamil- 
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ton  to  prepare  a  new  lease  and  deputation  for  me  to  execute  to 
you,  pursuant  to  the  covenant  in  the  present  lease.  As  soon  as 
they  are  ready  I  will  immediately  sign  them ;  and  wish  you  all 
the  satisfaction  imaginable  in  the  enjoyment  of  them. 

Yours,  &c. 

Chandos.** 
r     ♦STd    1        *^y  ^^  indenture,  bearing  date  the  13th  of  Sep* 
L  J    tember,  1738,  and  which  was  sixteen  or  seventeen 

days  before  the  expiration  of  the  first  term  of  years  granted  to 
the  duke,  the  duke  demised  the  said  premises  for  the  residue  of 
the  term  he  had  in  the  premises  (except  the  last  three  months), 
from  Michaelmas  ensuing,  under  the  like  rents,  reservations, 
covenants,  and  agreements,  as  in  the  former  lease.  And  by  a 
grant  of  the  same  date,  reciting  that  the  said  Robert  Moore  tfien 
stood  possessed,  by  virtue  of  a  demise  made  from  the  duke  to  him, 
of  the  said  premises  for  a  term  of  years  then  to  come  and  un- 
expired, and  particularly  expressed  in  the  said  demise  of  the  said 
(duke,  he,  the  said  duke,  granted  to  the  said  Robert  Moore,  his 
executors,  administrators,  and  assigns,  the  office  of  keeper  of  the 
West  Baillie  walks,  from  thenceforth  during  the  continuance  of 
the  said  term,  for  which  the  said  demise  was  made  from  the  said 
duke  to  the  said  Robert  Moore  as  aforesaid. 

The  plaintiff  Jalabert  was  the  assignee  of  Moore  (for  a  shorter 
time  than  he  held  under  the  duke),  and  having  been  disturbed  by 
the  present  duke  in  the  exercise  of  his  office  of  keeper,  brought 
an  action  against  him,  and  upon  a  special  verdict,  it  was  de- 
termined by  the  court  of  Common  Pleas,  that  this  was  not  a  new 
grant  from  the  duke,  but  a  confirmation  of  the  old  one,  it  having 
been  executed  sixteen  or  seventeen  days  before  the  effluxion  of 
the  old  one,  and  taking  no  notice  of  the  new  one,  nor  of  the 
second  lease,  and  that  term  of  years  having  expired  before  the 
assignment  to  plaintiff,  that  therefore  he  could  derive  no  title. 

This  was  a  bill  brought  against  the  present  Duke  of  Chandos 
(as  executor  of  his  father,  the  late  duke),  the  Marquis  of  Caer- 
narvon, his  son,  to  whom  he  had  assigned  the  offices,  and  Moore ; 
and  also  against  the  agents  of  the  marquis,  who  had  disturbed 
r  ^075  -I  him  in  the  exercise  of  *his  rights,  to  rectify  this 
^  ^    mistake ;  and  it  prayed  that  a  new  and  sufficient 

grant  of  the  said  office  might  be  executed,  and  for  an  injunction. 

The  Attorney-General,  and  Sewell,  for  the  plaintifE 

Perrot,  De  Grey,  and  Wilbraham,  for  the  defendants. 

Since  the  late  determination  of  the  Court  of  Common  Pleas  (a), 
it  must  be  admitted,  that  Mr.  Moore  had  at  law  a  right  to  assign. 
But  it  is  founded  upon  such  an  extreme  strictness  of  construction, 

(a)  This  refers  to  another  point  which  arose  in  the  Common  Pleas,  m.  whether 
the  under  lease,  for  part  of  the  original  term,  was  not  an  assignment  The  case  is 
no  where  reported,  but  is  alluded  to  in  Crusoe  v.  Bugby,  2  Wils.  246,  under  the 
name  of  JoIUbert  ▼.  Duke  of  Chandos,  vide  note,  poit. 
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that  it  ought  to  meet  with  no  favour  here.  He  has  no  equity, 
having  intruded  himself  by  force  of  a  quibble  of  law,  which  con- 
strues the  agreement  of  not  alienating  without  license,  into  an 
agreement  not  to  alienate  the  whole  term.  He  has  come  in  con- 
trary to  the  words  of  the  original  agreement,  and  in  direct  oppo- 
sition to  the  intention  of  the  duke.  It  is  besides  a  voluntary  grant, 
and  ought  not  to  be  aided  in  equity. 

The  Lord  Keeper. — This  is  a  bill  brought  by  Mr.  Jalabert, 
claiming  under  a  lease  of  a  lodge,  and  a  grant  of  a  keepership  in 
Enfield  Chase,  under  Mr.  Moore,  who  was  lessee  and  grantee  of 
the  late  Duke  of  Chandos :  and  it  is  to  have  a  mistake  in  the  term 
of  duration  of  that  grant  rectified,  and  to  have  a  grant  according 
to  the  intent  of  the  parties  to  the  agreement. 

The  first  lease  and  grant  were  respectively  for  the  term  of 
seven  years,  with  a  covenant  in  the  lease  for  a  further  term,  and 
a  memorandum  on  the  deputation,  that  *a  further  p  ^^^^  , 
deputation  should  be  granted  by  the  duke  to  Mn  ^  lo  \ 
Moore,  co-extensive  with  the  further  lease.  Both  the  further 
lease  and  further  deputation  were  made :  but  being  made  by  anti- 
cipation, the  deputation  was  leferred  to  the  term  in  the  first  lease, 
and  was,  in  fact,  not  a  deputation  for  a  single  day  further.  It 
was  a  mistake,  of  which  neither  of  the  parties  were  aware,  and 
which  was  not  discovered  till  all  the  instruments  were  found  on 
special  verdict.  The  consequence  was,  that  the  plaintifTs  claim 
was  expired  bv  eflluxion  of  time,  contrary  to  the  intent  both  of 
the  Duke  of  Chandos  and  Mr.  Moore.  This  is  admitted  on  both 
sides  to  have  been  a  mistake.  And  I  think  it  would  be  an  injus- 
tice to  Mr.  Moore,  and  an  undeserved  injury  to  the  memory  of 
the  late  duke,  to  leave  it  unrectified. 

But  it  is  said,  that  it  was  the  intent  of  the  Duke  of  Chandos 
that  Mr.  Moore  should  reside  constantly,  and  not  let  the  estate ; 
and  that,  as  he  has  evaded  that  agreement,  he  cannot  in  con- 
science claim  this  deputation  to  go  contrary  to  the  original  intent. 
But  I  cannot  see  any  reason  to  justify  me  in  saying,  that  the 
agreement  of  the  parties  was  difierent  from  the  construction  put 
upon  it  at  law ;  and  any  decree  that  I  shall  make  will  not  vary 
that  construction ;  for  I  shall  only  do  what  the  Duke  intended  to 
have  done,  that  is,  make  them  co-extensive.  It  is  impossible  for 
me  to  put  a  dififerent  construction  on  a  legal  covenant  than  a  court 
of  law  has  done ;  and  it  would  be  a  dangerous  precedent  for  the 
subject.  For  a  man  who  departs  from  plain  agreements  may, 
perhaps,  determine  according  to  his  own  spirit,  and  not  the  spirit 
of  the  agreement  (a). 

(a)  The  prineipil  casM  upon  this  point  afe,  Croioe  ▼.  Bugby,  8  Wilk  234.  Bl. 
Rep.  766.  Pftlmer  ▼.  Edwards,  cit  Doug.  187,  n.  Roe  ▼.  Harrison,  2  T.  R.  425. 
Doe  T.  Wonley,  1  Campb.  20,  and  that  the  term  atrigru,  in  such  a  proviso,  does 
not  extend  to  assigns  in  law.  Goring  v. Warner,  2  Eq.  Ab.  100.  Philpot  v.  Hoare, 
2  Atk.  219.  Doe  t.  Garter,  8  T.  R.  67.  Doe  t.  Beiran,  3  M.  dc,  8. 363.  Doe  v. 
Smith,  6  Taunt.  796,  ei  vide  Lloyd  v.  Crispe,  ib.  249. 
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r  *377  1  *'^'*®  "®*^  objection  is,  that  it  is  voluntary,  and 
I-  J     ought  not  to  be  aided  in  equity.  But  without  enter- 

ing into  the  value  of  the  premises  demised,  or  the  appointment 
of  the  keepership,  it  appears  to  me  that  his  grant  was  clothed 
with  a  good  consideration,  was  a  sufficient  inducement  to  the 
purchase,  and  was  valuable  both  in  advantage,  honour,  and 
delight.  The  duke  thought  the  lease  a  valuable  contract,  for  he 
expressly  stipulates  with  Moore,  that  if  he  takes  a  further  term,  he 
shall  take  it  for  the  whole  term,  except  three  months,  and  Moore 
stipulates  for  a  further  deputation  co-extensive  with  the  further 
lease.  If,  then,  Moore  had  an  equity,  the  plaintiff  stands  in  his 
place,  and  it  is  contrary  to  natural  justice  to  say,  that  the  duke, 
the  defendant,  could  control  it  by  any  notice  or  act  of  his. 

What  was  the  intent  of  the  proviso  not  to  alienate  ?  Merely 
to  avoid  disagreeable  neighbours.  The  duke  could  not  mean  that 
nobody  should  come  there  without  his  assent,  because  the  lease 
would  go  to  executors  and  administrators. 

I  must  therefore  decree,  that  the  bill  against  Moore,  and  the 
other  defendants,  be  dismissed  with  costs;  that  the  Duke  of 
Chandos,  or  the  Marquis  of  Caernarvon,  or  either  of  them,  in 
whom  the  letters  patent  are  vested,  execute  a  new  deputation  to 
the  plaintiff,  his  executors,  and  administrators,  in  the  same  words, 
and  to  the  same  effect  with  the  deputation  of  the  13th  of  Septem- 
r  *378  T  '^^'  nsSy  *determinaWe  with  the  lease  of  the  13th 
*-  '  i  of  September,  1738.  And  that  the  injunction  be 
made  perpetual  (a). 

Nash  V.  Ash  (a). 

(Reg,  Lib.  Min.  Trm.  1769.) 

ri759.  2ad  July.  S.  C.  Coxe,  M88.] 

lasoe  directed  to  try  whether  an  agnreement  to  carry  on  an  illegal  game,  and  a  contri- 
bution for  that  purpose,  had  been  made  or  not 

THE  bill  in  this  case  was  brought  for  an  account  relating  to 
the  profits  of  a  game  called  £.  O.,  and  that  the  defendants  might 
be  decreed  to  pay  to  the  plaintiff  what,  upon  a  just  account,  should 
appear  to  be  due  to  him. 

The  bill  stated  that  the  defendants,  Joye  and  Ash,  were  the  pro- 
prietors of  two  public  rooms  at  Tunbridge  Wells,  and  that,  for 
the  carrying  on  such  game  of  E.  0.,  they  had  prepared  tables  at 

(a)  Aa  to  the  dootrine  of  courts  of  equity  in  rectifying  mistakes  in  deeds,  eeniraet*, 
bonds,  dec  vide  Uvedale  v.  Halfjpenny,  3  P.  W.  1 51,  and  the  cases  cited  in  the  note  to 
it  Thomas  t.  Frazer,  3  Yes.  399,  and  the  cases  cited  in  the  note.  Bum  t.  Bum,  ib. 
673.  Stangroom  y.  the  Marquis  of  Townshend,  6  Yes.  328.  Gray  ▼.  Chiswell, 
9  Yes.  118.  Young  v.  Walter,  ib.  864.  Underbill  v.  Horwood,  10  Ves.  SS7. 
Stapylton  v.  Scott,  13  Yes.  437,    Ramsbottom  v.  Gosden,  1  Yes.  dt  Be.  166. 

(a)  The  ▼arions  entries  of  this  case  in  the  Register's  book  aie  under  the  name  of 
Naah  v.  Wheatley.  In  Mr.  Coxe's  M8S.  the  title  is  Nash  ▼.  Joye :  in  the  Minute 
book,  it  is  as  above. 
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e^ch  of  their  rooms,  and  that  they  had  propose  to  the  plaintiff 
that  he  should  become  a  partner  add  sharer  with  them^  in  the 
profits  of  thi»  game,  upon  his  contributing  a  rateble  proportion*  to 
the  stock  *or  fund  with  which  the  game  was  to  be  r-  ^^^  -i 
carried  on :  and  that  the  plaintiff  had  agreed  to  be*  I-  TV  J 
come  a  sharer  therein  to  the  amount  of  one-fourth  patt  of  the 
fund,  and  was  thereupon  admitted  to  a  fourth  part  of  the  profits. 
Wheatley,  who  was  originally  a  defendant,  belt  who  died'  after  the 
institution,  was  the  fourth  partner. 

That  the  defendants  had  carried  on  thfs  game  for  many  years 
to  great  profit*  alternately  at  Bath  and  Tunbridee,  during  the 
respective  seasons  at  those  places,  for  which  the  defendants  re- 
fused to  account. 

To  this  bill  the  defendant  Joye  put  in  a  general  denRirrer,  and 
assigned  for  cause,  that  the  game  and  tables  in  therbill  mentioned 
were  unlawful,  and  prohibited  by  the  several  statutes,-  some  or 
one  of  them,  and  that  a  discovery  of  the  matters  as  prayed  by 
the  biR  might  tend  to  subject  him  to  several  penalties  and  for- 
feitures inflicted  by  the  several  statutes  in  that  case  made  and 
Erovided.  The  demurrer  came  on  to  be  argued  before  Lord 
Iardwicke,C.  March,  1755,  who  overruled  it  as  being  too  general. 

The  defendants,  by  thcif  answer,  denied  their  having  entered 
into  such  agreement  with  the  plaintiff,  and  if  they  had,  yet  they 
insisted  that  the  game  was  an  unlawful  game,  contrary  to  many 
acts  of  parliament,  and  that  therefore,  though  such  agreement 
had  been  made,  it  was  what  a  court  of  equitv  ought  not  to  re- 
lieve iti,  and  that  it  was  below  the  dignity  of  the  court  to  take 
notice  of  any  such  contreects. 

Upon  the  evidence  it  appeared  doubtful^  whether  any  such 
agreement  as  charged  l^  the  bill,  had  really  been  made  between 
the  parties  or  not 

Sewell  and  Jones  for  the  plaintiff. 

€k>xe,  for  the  defendants.  Contended  thitt  the  bill  vi^s  founded 
on  a  supposed  agreemeiit,  no  wa  v  made  out  or  proved^  or  at  best 
in  a  very  uncertain  manner;  and  nan  amstat^  that  the  plaintiff 
was  bound  to  any  thing,  and  *that  therefore  it  was  ^  ^q^^  ^ 
at  most  but  a  nudum  pactum^  to  which  neither    V  '' 

Earty  was  bound.  That  the  plaintiff  had  attempted  to  be  relieved 
y  an  action  at  law,  and  was  non-suited  there;  and  now  a 
remedy  is  sought  for  in  this  court,  and,  though  it  may  be  said  to 
be*  the  proper  ousiness*  of  a  court  of  equity,  to  compel  men  to  a 
specific  performance  of  fair  and  just  agreements,  yet  that  this  is 
a  matter  in  the  discretion  of  the  court,  and  that  whoever  comes 
into  a  court  of  equity  for  rdief,  must  drsw'his  equity  from  pure 
fountains. 

That  the  agreement  here  insisted'  upon  W  pfainly  founded  in 
fraud,  and  the  worst  of  frauds,  being  a  conspiracy  to  cheat  the 
public;  it  being  thereforoa  corrupt  agreement,  shall  this  court  give 
Vol.  I.  3a 
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it  aid  ?  That  there  is  more  reason  for  the  court  to  decree  agaifist 
it,  than  for  it,  or,  at  least,  to  stand  neat^;  and  that  it  must  be 
unworthy  the  jurisdiction  of  the  court  to  aid  an  agreement 
founded  on  such  a  mixture  of  fraud  and  imposition,  he  cited  Sav- 
age V.  Taylor,  For.  234,  Philips  v.  Duke  of  Bucks,  1  VeriL  229. 
Gumley  v.  Jefiries,  2  Vem.  415. 

Who  then  are  Uie  parties  to  this  supposed  agreement  t  Persons 
wanderiiuz  from  place  to  place,  from  Tunbridge  to  Bath,  from 
Bath  to  Tunbridge,  with  instruments  of  deceitiul  gaming,  to 
deceive  and  draw  in  unwary  people,  and  it  is  admitted  by  the 
parties  themselves,  that  it  is  such  a  nuisance  to  the  public,  that 
the  justices  of  the  peace  of  every  county  they  come  into,  ought 
to  suppress  it ;  that  the  parties  are  within  all  the  vagxant  laws ; 
that  the  building  and  keeping  public  rooms  for  gaming,  is  not  only 
against  law,  but  catUra  inmot  moreSf  and  that  neither  this  court, 
nor  the  courts  of  law,  will  establish  contracts  in  opposition  to 
statutes,  and  especially  where  the  contract  appears,  as  in  the 
preset  case,  to  be  mahan,  in  se.  That  it  is  a  practice  little  better 
than  that  of  the  jugglers,  who  used  to  go  about  the  country  with 

r  *381  1  ^^  ^^^  '^  ^^ '  *^^^  supposing  an  agreement 
'-  ^    had  been  made  between  them  to  go  profit  and  kss, 

can  it  be  supposed  that  this  court  would  aid  such  aa  agreement  1 
That  it  is  like  the  case  of  one  Wrethock,  in  the  court  of  Exche- 
quer, where  a  bill  was  brought  for  an  account  between  high* 
waymen. 

The  Loan  Ksspsr — ^Though  he  hekl  clearly  that  the  game  was 
imlawful,  and  had  himself  frequently  suppremd  it  at  Bath,  yet 
observed,  that  if  there  was  such  an  agreement  and  contribution 
as  charged  by  the  bill,  there  was  no  reason  why  some  of  the 
parties,  and  perhaps  the  worst,  should  run  away  with  the  whole 
stock  and  profits:  and  that  the  court  ought  to  make  them  just  to  one 
another.  He  said  that  he  coidd  not  allow  it  to  be  a  matter  beneath, 
or  unfit  for  the  judgment  of  the  coinrt,  and  therefore  directed  im 
issue  to  try  whether  any  such  agreement  and  contribution,  as 
charged  in  the  bill,  was  ever  made  or  not,  and  reserved  all  further 
considerations  imtil  after  the  issue  tried  (a). 


(a)  ThoQgli  tlhs  eowt  will  give  no  eovntenuice  to  samniS  twnwetioM,  yet  it  hee 
eeUom  denied  to  eztttd  its  rdbef  egeinut  the  gaaiertM  himwif  in  behalf  of  the  per> 
eon  injured;  ee  where  two  men  pkj  on  a  joint  etock,  and  one  holds  the  atakei»  and 
sweepe  np  the  money,  he  ehall  answer  a  moiety  of  Uiat  to  his  companion.  Treatise 
on  Equity,  hook  l.c;  4.  a.  C.  80  in  Watts  ▼.  Brooks,  S  Yes.  SIS.  Lord  Longfabo- 
nwgh  held,  thai  he  would  not  exclude  the  resnll  of  an  illegal  eontnct  in  decraeiiv 
an  aoooont:  and  that  in  hke  manner,  annggling  trawartions,  and  illegal  dealings 
in  stock,  thoQgh  the  coait  wonld  not  ezecnte  the  contract,  shoold  be  broo^t  into 

U    See  abo  Boomqoet  ▼.  Dashwood,  For.  38.,  and  notes  to  iL  NeriDe  v. 

» 4  Bm.  C.  C.  643 ,  and  Mr.  FenblaBqoe'a  note,  ^poL  S.  p.  C. 
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ri759.  22d  A,  23d  Feb.  10th  November.  8.  C.  Gw.874.  Coxe,M88.  Hil^MSS.] 

Whether  a  tithe  be  great  or  emaJI,  ia  determined  by  the  nature  of  it,  and  not,  by  the 

mode  or  place,  cif  iu  cultivation,  or  the  nae  to  which  it  ia  applied :  and  therefore 

the  tithea  of  beaoi  and  peaa,  though  gathered  green  by  the  hand  for  the  food  of 

man,  are  a  great  tithe,  included  under  Hm  term  deeimm  garbarum, 

THE  bill  in  this  cause  was  filed  by  the  plaintifT,  as  vicar  of  the 
rartsh  of  Eastham,  in  the  county  of  Essex,  against  the  defendants 
Bennett  and  Johnson,  as  occupiers  of  land  within  the  parish,  and 
against  the  defendants  Wilkes  and  his  wife,  and  Hitch,  as  claim- 
infiMthe  rectory  inxpropriate  of  the  parish. 

The  bill  stated,  that  in  Januanr,  1756,  the  plaintiff  was  instituted 
and  inducted  to  the  vicarage  of  the  said  parish. 

That  in  the  year  1309,  the  abbot  and  convent  of  Stratford 
Langhorn,  in  the  county  of  Essex,  having  complained  to  Ralph 
de  Baldock,  then  Lord  Bishop  of  London,  of  great  losses  oy 
inundations  of  their  lands,  and  other  distresses,  the  bishop,  by  an 
instrument  of  appropriation,  dated  the  9th  of  April  in  that  year, 
after  observing  that  the  revenues  of  the  said  monastery  were 
greatly  reduced  by  the  accidents  and  other  means  mentioned  in 
the  said  instrument,  did,  for  the  relief  of  their  distresses,  by  the 
advice,  and  with  the  consent  of  his  chapter,  and  by  virtue  of  his 
pontifical  authority,  give,  grant,  and  appropriate  to  the  said  abbot 
and  convent,  the  parish  church  of  Eastham  to  the  use  of  the 
monastery  for  ever,  saving  thereout  a  convenient  portion  for  the 
8u}^rt  of  a  perpetual  vicar  in  the  same  church.  And  therefore 
he  ordained  that  the  vicar  should  have  a  mansion-house,  and 
should  have  and  take  the  tithes  of  gardens  and  curtilages,  and  all 
sorts  of  tithes  pr€^er  deeimas  garbarum  et  fanif  et  molendini,  ad 
venUun^  and  that  he  ^should  have  all  oblations,  p  ^no«  -i 
oflerings,  legacies,  mortuaries,  and  altarages,  and    ^  J 

that  he  shoidd  also  receive  from  the  abbot  and  convent  five  merks 
sterling  yearly,  deprcedicf  decimis  garbarum,  in  augmentation  of 
his  aforesaid  portion,  reserving  the  collation  to  the  vicarage,  to 
the  bishop  and  his  successors. 

The  bill  then  stated  that,  in  the  reign  of  H.  8.,  the  estates  and 
possessions  of  the  abbot  and  convent,  upon  the  dissolution  of  the 
monastery,  were  by  act  of  parliament  vested  in  the  crown,  and 
that  the  king  afterwards  by  letters  patent,  made  a  grant  of  the 
rectory,  under  which  grant  the  rectory  is  now  claimed  as  impro- 
priate by  the  defendants  Wilkes  and  his  wife. 

That  the  defendants  Bennett  and  Johnson  have  occupied  and 
enjoyed  several  parcels  of  land  within  the  parish,  and  that  in  the 
year  1756,  and  in  other  subsequent  years,  tney  have  planted  and 
sowed  such  land  with  several  quantities  of  beans  and  peas,  and 
from  time  to  time  gathered  the  same  by  hand  in  the  field,  by 
plucking  them  from  the  stalk  whilst  green,  and  sent  the  same  to 
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several  markets,  and  there  sold  the  same  for  the  food  of  man 
without  paying  the  plaintiff  tithes  thereof^  or  making  him  any 
satisfaction  for  the  same.  The  bill  charg^,  that  such  tithes  have 
always  been  considered  as  small  tithes,  and  belonging  to  the 
vicar  of  the  said  parish,  and  not  only  so,  but  that,  as  vicar  as 
aforesaid,  the  plaintiff  is  entitled  to  the  tithes  of  beans  and  peas, 
gathered  green,  bv  virtue  of  the  said  endowment,  and  that  by 
virtue  of  such  endowment,  all  manner  of  tithes  yearly  growing, 
arising,  or  renewing  in  the  said  parish,  except  the  tithes  of  corn 
and  grain,  belong  to,  and  were  thereby  duly  and  properly  granted 
to  the  vicar  for  the  time  heins ;  and  the  bill  therefore  prayed  an 
account  and  satisfaction  for  these  tithes. 

r  •S84  1  ^^^  defendanU  Bennett  and  Johnson,  by  their 
"•J  answer,  admitted  that  they  had  sowed  several  acres 
in  the  parish  with  beans  and  peas,  and  that  they  had  gathered 
and  sold  the  same  green,  but  said  that  the  tithes  of  all  beans  and 
peas,  whether  gathered  green  or  otherwise,  having  been  always 
paid  to  the  rector,  and  esteemed  to  belonff  to  him,  they  had  there- 
fore,  from  time  to  time,  compounded  wiUi  the  defendants  Wilkes 
and  his  wife,  as  she  is  the  impropriatriz  of  the  rectory,  and  hoped 
they  shouU  not  be  again  compelled  to  account  with  the  plaintiff 
as  vicar  for  these  titrcs,  and  submitted  tlie  right  to  the  judgment 
of  the  court. 

The  defendants  Wilkes  and  his  wife,  by  their  answer,  claimed 
the  rectory  impropriate  during  the  life  of  Mrs.  Wilkes,  and  the 
defendant  Hitcn  claimed  the  same  in  reversion,  after  her  death. 
And  they  insisted  that  beans  and  peans  cultivated  in  the  fields  by 
the  plough,  wherever  the  same,  when  ripe,  are  gathered  into 
bams,  or  gathered  by  the  hand  from  the  stalk  when  green,  are  to 
be  considered  as  great  tithes,  and  belonging  to  the  impropriator, 
and  ought  not  to  be  looked  upon  as  small  tithes,  or  as  belonging 
to  the  vicar,  and  said  they  believed  that  neither  the  plaintiff,  nor 
any  vicar  of  the  parish,  ever  received  any  tithes  of  h&knn  or  peas, 
but  that  such  tithes  have  always  been  taken  by  the  impropriator. 

Upon  the  evidence  it  appeared,  from  many  witnesses,  and  some 
very  old  ones,  that  for  at  least  forty  or  fifty  years  last  past,  beans 
and  peas  had  been  cultivated  in  the  fields  or  grounds  of  the  parish, 
and  that  the  same  had  been  gathered  and  sold  green ;  and  many 
witnesses  proved  that  the  titms  thereof  had  always  been  paid  or 
•compounded  for  to  the  impropriator ;  and  no  instance  at  all  was 
shewn,  wherein  such  tithes  were  ever  paid  or  compounded  for  to 
the  vicar. 

r    *Qfif;     1        *The  Solicitor-General,  Wilbraham,  Jones,  and 
L      "^^^     J    Clarke,  for  the  plaintiff. 

There  is  no  doubt  but  that  peas  and  beans  sown  in  a  garden, 
and  gathered  green,  are  a  small  tithe ;  and  if  they  are  so  in  a 
garden,  they  must  also  be  so  in  a  fidd.  The  manner  of  hus- 
bandry cannot  alter  the  nature  of  tithes.    In  Wharton  v.  Lisle, 
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3  Lev.  865,  which  was  a  case  concerning  the  tithes  of  flax  arising 
in  the  parish  of  Thorpe  in  Essex,  in  which  it  appeared  that  the 
rector  had  always  received  the  great  tithes,  and  the  vicar  the 
small ;  it  was  held,  that  flax,  being  in  its  nature  a  small  tithe,  it 
made  no  difference  whether  it  was  sown  in  the  garden  or  in  open 
fields ;  and  though  there  appeaxed  to  be  twenty-six  acres  of  arable 
ground  sown  with  flax,  it  was  held,  that  the  vicar  was  entitled  to 
the  tithes  of  it  The  three  judges  who  differed  from  Holt,  C.  J., 
held,  that  quantity  could  not  aJter  the  nature  of  the  tithes,  and  on 
the  authonty  of  B^ddingfield  v.  Feak,  Cro.  Eliz.  467,  Moor,  909. 
Owen,  74»  1  RoL  Ab.  310. 335,  condemned  the  doctrine  of  Uve- 
dale  V.  Tindale.  In  Austen  v.  Nicholas,  Bunb.  19,  which  was 
aflbtned  in  the  House  of  Lords,  it  was  decided  that  where  the 
vicar  was  entitled  by  prescription  to  the  tithes  of  peas  and  beans, 
set  and  planted  in  rows,  and  managed  by  a  spade  or  hoe  in  a 
garden-like  manner,  culture  by  the  plough  could  not  alter  his 
rights.  Gumley  v.  Burt,  Bunb.  169,  is  no  authority,  for  there 
was  neither  endowment,  nor  proof  of  ei^oyment.  In  Smith  v. 
Wyatt,  1742,  Lord  Haidwicke  held,  that  a  vicar,  endowed  of 
small  titlies,  was  entitled  to  the  tithe  of  potatoes  as  a  small  tithe, 
though  set  in  the  open  fields,  and  in  great  quantities.  AH  garden 
stuff  is  small  tithes^  In  Stephens  v.  Martin,  which  was  deter- 
mined 7  Wm.  3.  in  the  Exchequer,  it  was  held,  that  the  tithe  of 
carrots  and  turnips,  though  sown  and  hoed,  belonged  to  the  vicar. 
One  objection  which  may  be  made  *to  this  demand  i-  ^ogg  ■ 
is,  that  the  small  stock  may  happen  to  bear  both    ^  ^ 

great  and  small  tithes*  But  there  are  several  cases  which  overrule 
that  Clover,  cut  green,  is  a  great  tithe ;  when  suffered  to  stand 
to  seed  it  is  a  small  tithe.  Wallis  v.  Pain,  Com.  Rep.  633. 
Tares  cut  green  are  a  great  tithe;  when  suffered  to  grow  to  seed 
a  small  titte.  Hodgson  v.'Smith,  Trin.  1715,  in  the  Exchequer. 
The  difference  made  between  what  is  gathered  and  what  is 
threshed,  arises  from  the  use  that  is  made  of  them.  That  which 
is  gathered  is  for  the  use  of  man,  and  thei^fore  not  considered 
as  a  great  tithe.  In  1  Rol.  Ab.  647,  it  is  said,  that  no  tithe  shall 
be  paid  for  green  peas  gathered  to  spend  in  the  house. 

But,  supposing  it  to  b^  a  great  tithe,  still  the  vicar  was  intended 
to  be  endowed  with  it  The  appropriation  is  decinuB  garbarum 
to  the  monastery,  omnimodtB  oHa  decim€B  to  the  vicar.  It  is  not 
included  in  this  exception.  Beans  and  peas  plucked  from  the 
stem  by  the  hand  while  green,  however  cultivated,  or  wherever 
planted,  can  never  be  tithed  under  the  description  of  decinuB 
garbarum.  Spelman,  in  his  glossary,  interprets  garba  to  be  /(M- 
cicuhus  either  of  fruits  or  wood :  Du  Fresno  calls  it  spicarum 
manipulus :  Matthew  of  Westminster  says,  frumenti  manirndus 
quern  patriA  lingud  dicimus  "sheaf,"  galKce  vero,  '*garoam.** 
How  can  peas  and  beans  fall  under  the  description  contained  in 
the  word  garba  ?    They  are  set  out  and  taken  by  a  measure 
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totally  different.  The  prescription  in  Pigot  v.  Heame,  Moore, 
483«  was  decimam  garbam^  which  was  a  thing  in  prescription 
and  property ;  if  decinuB  garbarum^  it  would  have  been  otherwise, 
In  Bardsdale  v.  Smith,  Cro.  Eliz.  633,  and  2  Ro.  Abr.  335,  pL  7, 
it  was  held,  that  the  word  garba^  strengthened  by  a  usage^  was 
sufficient  to  take  in  tithe  hay,  a  pretty  sufficient  indication  that, 
without  such  usage,  it  would  not.  In  the  present  case  the  evi- 
r  *387  1  ^^^^  ^^  usage  amounts  ^o  nothing,  for  this  cnl- 
^  •'    ture  has  commenced  in  the  parish  within  the  last 

fifty  years. 

The  Attorney-General,  Sewell,  and  Perrott,  for  the  defen- 
dants. 

This  is  a  case  of  very  great  consequence  to  all  vicars  and 
impropriators.  It  is  a  new  experiment  It  arises  upon  the  gather- 
ing, and  the  use  and  application  of  beans  and  peas,  and  not  on 
the  mode  of  culture.  The  precise  demand  in  the  bill  is  for  an 
account  and  satisfaction  for  the  tithes  of  all  beans  and  peas 
gathered  by  the  hand  whilst  green,  and  sold  at  market.  So  that, 
if  they  are  gathered  and  got  in,  in  the  usual  manner,  the  bill  ad- 
mits them  to  be  a  great  tithe.  Indeed,  beans  and  peas  must 
from  their  nature  have  always  been  a  great  tithe.  When  dry 
they  have  always  been  considered  as  a  rectorial  tithe,  and  there 
can  be  no  sufficient  reason  to  say,  that  their  being  gathered  green 
can  make  a  difference.  If  so,  one  part  of  a  field,  producing  the 
very  same  crop,  would  be  great  tithe,  and  the  other  small ;  and 
the  farmer  would  have  it  in  his  power  to  determine  to  whom  he 
should  pay  his  tithes,  the  rector  or  the  vicar.  If  the  rector  be 
entitled  to  the  tithe  of  beans  and  peas,  he  must  be  so  whether 
they  are  considered  as  dry  or  green. 

The  Lord  Keeper — Suppose  Indian  com  should  be  sown  in 
this  country,  would  it  be  a  great  or  a  small  tithe  7 

For  the  defendants-^Being  of  the  general  nature  of  corn,  which 
is  a  great  tithe,  it  must  be  taken  as  a  great  tithe  also.  In  Hodg- 
son V.  Smith,  in  the  Exchequer,  July  14,  1715,  Bunb.  279,  it  was 
held,  that  vetches  cut  sreen  were  a  great  tithe,  as  participating 
of  the  nature  of  hay.  There  is  no  solidity  in  the  distinction  as  to 
r  ««gg  ^  one  being  the  food  of  man,  and  *the  other  of 
*-  -'     beasts.    The  reasoning  would   make  oats  small 

tithes,  which  in  many  parts  of  England  are  applied  to  the  food  of 
man  as  well  as  of  horses.  Holt's  opinion  m  Wharton  v.  Lisle 
has  never  been  espoused. 

As  to  the  word  garba^  it  signifies  not  only  what  is,  but  what 
may  be  bound  up.  It  may  comprehend  beans  and  peas  as  well  as 
every  other  sort  of  corn  or  grain  growing  in  fields.  Barsdale  v. 
Smith  shews  the  great  extent  to  which  the  word  garba  may  be 
taken,  and  weight  being  laid  upon  the  usage,  it  makes  it  so  much 
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the  stronger  for  tho  present  purpose,  for  there  was  the  strongest 
evidence  of  usage  possible,  which  is  a  very  material  circum- 
stance. Nicholas  v.  £2Niott  was  founded  on  usage,  as  appears  from 
Gumley  v.  Burt. 

Coxe  on  the  same  side  (a). 

Although  the  substantial  question  must  depend  upon  the  old 
instrument  of  endowment,  yet  there  are  in  the  present  case  many 
incidents  material  to  determine  the  right  of  the  parties. 

The  foundation  of  the  defendant's  claim  is  grounded  on  com- 
mon right ;  that  of  the  plaintiflTs  is  against  it ;  for  primd  facie^ 
and  <^  common  right,  all  tithes  belong  to  the  rector,  and  the 
vicar  can  claim  none  but  what  he  can  shew  a  right  to,  either  by 
endowment,  or  from  usage  of  paytnent,  which  is  evidence  of  an 
endowment. 

That  here,  an  endowment  being  produced,  the  question  is  spe- 
cific, whether  the  tithe  of  peas  and  beans  is  included  in  it  or  not; 
but  as  the  general  endowment  of  vicarages  is  of  the  small  tithes 
only,  and  as  all  other  tithes  are  called  rectorial  tithes,  it  may  be 
material  to  consider  at  large,  whether  the  tithe  of  peas  and  beans 
is  to  be  taken  as  a  great  or  a  small  tithe,  for,  if  taken  as  a  great 
*tithe,  it  may  substantially  be  said  to  belong  to  the  p  ^ogg  -i 
rector ;  but,  if  considered  as  a  small  tithe,  it  would    ^  ^ 

stiU  rest  as  a  matter  to  be  shewn  within  the  endowment,  and  it 
would  be  impossible  to  say  with  propriety,  that  the  gathering 
green  or  dry  could  make  a  difference;  for,  suppose  the  excep- 
tion had  been  of  peas  and  beans  generally,  the  gathering  them 
one  way  or  the  other  could  not  have  varied  the  right 

That  it  is  difficult  precisely  to  distinguish  what  great  or  small 
tithes  are*  In  the  Codex,  vol.  2.  691,  ^reat  tithes  are  said  to  be 
corn,  grain,  and  wood ;  and  that  small  tithes  are  the  pnedial  tithes 
of  otmsr  kinds ;  and  also  the  mixed  and  personal  tithes.  Now 
com  may  be  said  to  be  grain  of  aU  sorts,  and  therefot«  that  beans 
and  peas  are  to  be  considered  in  their  nature  as  great  tithes ;  and 
then  it  seems  to  be  allowed,  from  the  cases  cited  on  the  other  side, 
of  Wharton  v.  Lisle,  and  Smith  v.  Wyatt,  that  the  quantity  of  the 
lands  sown  with  them,  or  the  manner  of  husbandry,  cannot  alter 
their  nature; 

It  seems  probable  that  the  first  line  oS  distinction  between  great 
and  small  tithes,  was  made  according  to  the  quantitv  and  value 
of  things ;  and  as  the  original  culture  of  the  lands  in  England  was 
com,  hay,  and  wood,  they  were  determined  to  be  the  great 
tithes ;  and  other  things,  being  of  less  value  and  quantity,  were 
left  as  small  tithes,  and  though  the  reason  of  the  distinction  may 
fail  in  particular  cases,  yet,  as  it  has.  reduced  things  to  a  cer- 
tainty, it  is  fit  to  be  adhered  to  as  a  sound  permanent  mle ;  and 
wl^re  new  things  have  been  introduced,  the  tithes  of  them  have 

(a)  Thw  aignment  if  from  Mr.  CozeVown  haod-writiDg,  and  ii  the  lame  m  th« 
one  in  Gwillim. 
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always  been  considered  as  great  or  small,  according  as  the  thing 
most  participates  of  what  was  before  determined  to  be  great  or 
smaD  tithes ;  and  though  it  i»  difficult  to  search  out  the  true 
ground  and  foundation  on  which  things  depend,  yet,  suppose  com 
sown  in  great  quantities  in  a  garden,  it  would  be  almost  absurd 
r  *390  1  ^^  ^^'  *that  this  could  change  the  nattire  of  the 
^  ^    tithe:  and  it  would  be  the  same  thing  to  suppose 

pot  herbs  sown  in  great  quantities  in  an  open  field,  should  thereby 
change  their  nature  with  respect  to  the  tithes. 

If,  then,  beans  and  peas,  come  to  their  maturity,  are  to  be  con- 
sidered as  corn  and  grain,  and,  consequently,  that  the  tithes  thereof 
are  great  tithes,  the  gathering  them  green  can  no  more  alter  the 
nature  than  the  particular  mamier  of  the  culture  can,  where  they 
are  sown  in  open  fields. 

The  case^that  seems  to  have  occasioned  all  the  difficulty  upon 
this  matter  is  the  case  of  Sir  Richard  Uvedale  v.  Tindale,  reported 
in  Hutton,  77,  where  it  is  said,  that  quantity  was  held  to  be  suffi- 
cient to  make  that  great  which  otherwise  would  be  a  small  tithe. 
But  it  appears  in  the  report  of  this  case  in  Gro.  Car.  28,  that  what 
was  said  by  Hutton  to  have  been  the  opinion  of  the  court,  was 
only  the  argument  of  Serj.  Hendon,  of  counsel  for  the  plaintiff; 
and  in  Cro.  Car.  it  appears  that  Hendon,  having  argued  that 
mintUa  decinuB  are  properly  intended  of  such  things  which  are 
but  of  small  consideration  in  a  parish,  as  herbs  in  a  garden,  and 
such  like,  and  that  therefore  woad  sowed  in  a  field  is  not  nuntUm 
decimoi.  Serj.  Bridgman,  of  counsel  for  the  defendant,  cited  a 
ease  of  the  Dean  and  Chapter  of  Norwich,  48  Elis.  where  it  was 
adjudged  upon  a  special  verdict,  That  the  tithes  of  forty  acres  of 
land,  planted  with  saffiron,  appertained  to  the  vicar  and  not  to 
the  parson;  to  which  Hendon  answered,  that,  that  was  not 
because  they  were  minuUB  deeimcB^  but  for  that,  on  the  endowment 
found,  the  allegation  was,  that  the  parson  should  have  tithe  of 
com  and  hay  only.  But  per  Yelverton,  who  was  a  judge  of  the 
court.  That  was  not  the  reason,  but  because  they  were  accounted 
as  minuJUB  decinus^  and  appertained  to  the  vicar,  and  it  is  very 

r  ^991  1  ^"^^^^^'^'^  W^  ^^^  ^^^  if  ^^i^  *observation 
^  -I    was  made  by  one  of  the  judges  of  the  court,  it  is 

impossiUe  that  the  points  mentioned  in  Hutton  to  have  been 
agreed  to  by  the  court,  could  ever  in  fact  have  been  so  agreed 
to;  besides,  the  case,  as  reported  in  Cro.  Car.,  oonckxles  with 
these  words;  **  And  all  the  justices  resolved, ^woad,  growing  in 
nature  of  an  herb,  the  tithe  thereof  ought  to  be  reputed  for  minuUB 
decimcB^^^  and  judgment  was  given  for  the  defendant. 

The  case,  therefore,  in  Hutton,  thus  considered,  plainly  shews 

that  tithe  must  receive  its  denomination  of  ^at  or  small,  from 

•  the  nature  of  the  thing  in  question,  and  not  from  the  time  of 

gathering,  or  from  the  quantity,  or  the  place  where  it  is  sown. 

And  it  is  plain  from  comparing  of  books  together,  that  all  the 
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writers  who  have  endeavoured  to  maintain  the  contrary  doctrine, 
or  to  raise  doubts  upon  the  matter,  have  transcribed  their  argu- 
ments from  that  mistaken  case  in  Hutton's  reports^  which  is  a 
posthumous  work,  and  a  translation  enly  from  the  author's 
maauscript 

As  to  the  case  of  Wharton  and  Lisle,  it  is  reported  in  several 
other  books  besides  3  Levinz ;  it  is  also  in  4  Mod.  183«  Carth. 
263,  Skin.  341,  and  356,  Comb.  201,  209;  and  as  this  case  is 
reported  in  some  of  the  books,  it  appears  that  judgment  was 

S'ven  by  three  judges  against  the  opinion  of  Holt,  C.  J.,  that  flax, 
sing  a  small  tithe  in  its  nature,  ought  not  to  be  considered  as  a 
great  tithe,  from  its  being  sown  in  large  quantities.  But  upon 
considering  all  the  books  t<^ether,  it  appears  very  &r  from  being 
clear,  that  this  judgment  was,  in  fact,  against  the  opinion  of  Hoh; 
for  it  appears  that  the  judgment  was  eiven  in  his  absence,  and 
thm^fore  the  objections  mentioned  to  nave  been  thrown  out  by 
him  couU  only  have  been  for  breaking  the  case,  and  throwing  out 
his  doubt»  to  the  counsel,  who  were  afterwards  to  argue  it,  and 
in  Skinner  there  appears  an  adjournment  by  ctaria  r  ^^gn  -i 
advisari  *vultf  and  he  mi^ht  afterwards  satisfy  his   /-  •' 

doubts,  and  alter  his  opmion,  which  judces  now  (I  speak  with 
deference)  often  do  after  a  first  or  second  argument.  And  if  he 
did  not  9oncur  with  the  other  three  judges  in  the  judgment  that 
was  given,  it  cai>hardly  be  supposed  that,  in  a  case  of  so  great 
consequence  in  point  of  precedent,  they  would  have  ^iven  judg- 
ment in  his  absence.  And  it  is  plain  that  all  his  objections,  in 
their  utmost  force,  amount  to  no  more,  than  what  is  said  in  that 
mistaken  case  in  Hutton  before  mentioned.  And  in  the  case  of 
Pain  V.  Underbill,  in  the  Exchequer,  it  was  said  by  Comyns,  Chief 
Baron,  in  giving  the  judgment  of  tlie  court,  that  Chief  Justice 
Holt  had  changed  his  opinion,  and  was  not  against  the  iudgment ; 
upon  the  whole,  therefore,  it  must  be  submitted,  that  beans  and 
peas,  as  grain,  are  in  their  nature  great  tithes;  and  the  manner  of 
gathering  them,  or  the  culture,  or  the  (piantity^  cannot  alter  the 
specific  nature  of  them# 

But  be  this  as-it  will,  as  here  a  special- endowment  is  produced, 
it  must  be  admitted  that  the  substantial  question  in  this  case  will 
depend  upon  the  construction  of  the  endowment  itself,  and  the 
usage  that  hath  been  upon  it.  Now  the  principal  words  of  the 
endowment  are.  Quod  vicariu9  habeai  decimas  hnrtorum  ac  omni- 
modas  decimas^  prater  decimas  garbarum.  From  the  words 
decimaS'  hortorum  it  hath  been  argued,  that  this,  ex  m  lerniiitt, 
includes  the  tithes  of  beans  and  peas,  beans  and  peas  being  a 
garden  tithe.  But  this  is  too  flimsy  an  arj^ument  to  deserve  any 
laboured  answer^  Garden  tithes  are  a  distmct  specific  species  of 
tithes,  and  every  thing  whatsoever,  renewing  in  the  short  compass 
of  a  garden,  would  yield  a  small  tithe,  and  even  wheat  itself*  But 
this  case  would  be  no  rule  to  judge  of  the  nature  of  tithes  in  other 

Vol.  I.  34 
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cases.     The  true  question,  therefore,  must  depend  on  the  con- 
struction of  the  word  garbCf  and  the  usage. 
r    *3d3     1        *Bishop  Stillingfleet,  in  that  part  of  his  Ecclesi- 
^  J    astical  Cases,  p.  207,  where  he  treats  of  the  duties 

and  rights  of  the  parochial  clergy,  says,  *'  In  some  appropriations 
there  were  vicarages  endowed,  and  here  the  difficulty  lies  in 
distinguishing  the  tithes  which  belong  to  one  from  the  other." 
"  The  best  rules  I  can  find  to  be  satisfied  in  this  matter,  are  the 
endowments  or  prescriptions."  *'  The  greatest  difficulty  hath 
been  about  small  tithes,  which  is  the  common  endowment  of 
vicarages." 

Now  as  the  word  **garba"  in  this  endowment  must,  in  a  ^reat 
measure,  rule  the  determination  in  the  present  case,  it  will  be 
very  material  to  trace  out  its  true  meaning  and  definition  from 
books  of  authority,  and  the  sentiments  of  learned  men,  in  order  to 
see,  not  whether  these  tithes  merely,  but  whether  in  general  this 
species  of  tithes  is  or  is  not  included  in  the  word  garba;  for  if  it 
can  be  shewn  to  be  so,  it  seems  decisive  of  the  present  question, 
for  then  if  will  bring  these  tithes  directly  within  the  exception  of 
what  the  vicar  is  not  endowed  of. 

It  must  be  admitted  that  the  word  '*  garba*^  is  of  very  complex, 
doubtful  construction;  and  there  seems  to  be  no  English  word 
sufficient  to  take  in  the  whole  meaning  of  it.  In  Du  Fresne's 
Glossary,  it  is  defined  by  the  word  **  manipulusJ*  In  Cowel  it  is 
said  to  mean  a  bundle,  and  that  in  some  places  it  is  taken  for  a 
handful.  In  Spelman's  Glossary  it  is  defined  by  the  wordfascv- 
cuius  sive  efrugibus  tfhe  e  lignisy  In  Lambard!8  Collection  of 
the  Saxon  Laws,  139,  among  the  laws  of  Edward  the  Confessor, 
the  title  of  the  eighth  law  is  ^*  De  decimis  ecclena  reddendis ;"  and 
then  the  first  words  of  the  law  are,  <<  De  omni  annona  decima 
garba  Deo  debita  esL"  But  the  most  material  construction  of  the 
word  arises  from  Archbishop  Stratford's  Constitutions  with 
Lindwood*s  Comment.    These  constitutions  were  made  in  the 

^  ^    Mate  of  the  endowment  in  question;  and  the  fourth 

canon,  as  appears  in  Lindwood,  188,  was  this :  '<  Men,  blinded  by 
the  deception  of  a  damnable  sin,  cannot  escape  the  perdition  of 
their  souls  while  they  pay  the  tenth  garb  of  their  fruits  for  labour, 
and  by  mistake  in  counting,  pay  the  eleventh  garb  instead  of  the 
tenth.  We  therefore  to  obviate  such  damnable  attempts  of 
perverse  men  bv  wholesome  remedy,  by  the  advice  of  this  council, 
do  pronounce  them  to  be  involved  in  the  sentence  of  the  greater 
excommunication."  The  original  words  are,  "  Erroris  damna- 
bills  devio  exccecati  suarum  animarum  excidia  non  devitant,  dum 
frugum  suarum  decimam  garbam  solventes  pro  labore  metenti- 
bus,  eft  minimi  computatfi,  non  absque  errore  calculi,  pro  decimfi 
undecimam  solvunt  garbam,"  &c.  Then  comes  the  ^  Mis  tgiftw." 
Here  the  word  **garba^*  is  applied  to  fruges^  which  must  mean 
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all  the  fruits  of  the  earth,  and  it  shews  how  the  ecclesiastics 
understood  the  word  about  the  time  when  the  endowment  in 
question  was  made ;  but  the  gloss  brings  it  more  directly  to  the 
present  question.  Under  the  word  jrugum  it  is  said»  Harum 
appellatione  larga  continetur  reditus  et  non  solum  talis  qui  de 
frumentis  et  leguminibus  {which  is  beans  and  peas)  verum  etiam 
qui  ex  vino,  silvis  C83duis,.&c  capitur;  by  which  it  appears  that 
legumen  as  well  as  Jrumentum  was  comprised  in  the  ancient 
signification  of  the  word  **garba.^^  And  tnis  corresponds  with 
the  reason  of  the  grant,  which  was  to  supply  the  poverty  of  the 
religious  house.  But  the  gloss  is  still  stronger  under  the  word 
"  meientibus"  where  it  is  said,  *^  Ex  hoc  verbo  apparet,  auctorem 
hie  loqtii  de  frugibus,in  quantum  ad  messionem  apta  sunt,  ut  puta 
de  frumento,  hordeo,  fabis,  pisis  (peas  and  beans)^  avenis,  milio, 
et  caeteris  hujusmodi,  quae  meti  solenU''  If  this  is  of  any  authority, 
nothing  can  be  stronger  to  shew,  that  in  the  ancient  ecclesiastical 
signification  of  words,  beans  and  peas  are  compre-  ,  ^oqc  - 
hended  •in  the  word  ''garba:'  The  text  of  the  ••  ^  J 
canon  is  certainly  binding  in  re  ecclesiasticd;  and  Lindwood,  the 
author  of  the  gloss,  was  undoubtedly  a  man  of  great  judgment 
and  accuracy,  and  very  industrious  to  find  out  the  true  foundation 
of  things.  The  book  is  taken  notice  of  with  great  commendation 
by  Bishop  Nicholson,  in  his  account  of  the  church  historians,  in 
his  English  Historical  Library,  where  he  says,  the  commentary 
or  gloss  was  of  the  learned  collector's  own  composure,  who  was 
doctor  of  laws,  official  of  Canterbury,  and  at  last  Bishop  of 
St.  David's.  And  though  the  old  canons  made  in  convocation 
are  not  binding  on  the  laity,  yet  that  they  are  binding  in  re  eccle^ 
giasticd  was  determined,  upon  great  consideration,  in  the  ease  of 
Middleton  v.  Croft,  2  Str.  1066,  where  it  was  holden  that  the  old 
canons  concerning  clandestine  marriages  were  binding  even  on 
the  laity,  and  a  consultation  as  to  this  was  awarded ;  besides,  the 
conunon  law  cases  amount  to  the  same  thing.  In  Southcote  v. 
Southcote,  Alleyoae,  80,  in  an  action  of  debt  upon  the  statute  of 
2  &  3  Ed.  6.  the  plaintiflf  set  forth  that  he  was  proprieiarius 
decimarum  gaxbainan  et  fatnif  4^.  and  that  the  defendant  sowed 
certain  land,  containing  so  manv  acres,  in  that  parish,  with  grain, 
and  after  mowed  it,  and  carried  away  the  ^rain,  not  setting  out 
the  tenth  part  After  verdict  for  the  plamtiff  upon  nii  debet 
pleaded,  it  was  moved,  in  arrest  of  judgment,  that  the  plaintiff  had 
entitled  himself  as  proprietarius  decimarum  garoarum^  and 
demands  tithes  of  gram  in  general;  whereas  j^orftarum  is  a  word 
of  uncertain  signification,  and  divers  sorts  of  grain  are  not  wont 
to  be  bundled  up,  as  rape-seed,  mustard-seed,  and  cummin-seed, 
which  used  to  be  thrashed  out  in  the  field ;  but  the  objection  was 
overnruled,  and  the  plaintiff  had  judgment:  which  case  plainly 
shews  that  garba  may  mean  any  sort  of  grain,  and  that  it  is  not 
confined  to  com  only,  or  to  such  grain  only  as  may  be  garbed  or 
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r  ^396  1  ^'^'^^'^  ^  ^^  ^  ^'^^  which  hfts  *beeii  men- 
1-  -'    tioned  of  Barsdale  v.  Smith,  shews  that  the  i^ord 

may  be  extended  to  the  tithe  of  hay,  where  the  usage  has  taken 
it  to  be  so,  which  may  introdiice  the  question  upon  the  usage  in 
the  present  case. 

Now  it  is  proved  beyond  all  doubt,  that  the  tithe  of  beans  and 
peas,  gathered  green,  have  been  paid  to  the  impropriator  for 
above  forty  or  fifty  years;  and  no  one  instance  whatsoever  is 
produced  of  its  ever  having  been  paid  to  the  vicar.  It  is  surely 
then  false  reasoning  upon  this,  to  say  that  such  evidence  amounts 
to  nothing,  for  that  it  appears  by  it,  that  this  kind  of  culture  has 
commenced  in  this  parish  but. for  about  half  a  century, and  no 
longer.  I  say,  this  is  false  reasoning ;  because  it  appears,  from 
undoubted  authority,  that  in  re  ecclesiastidt  a  usage  of  forty 
years  is  evidence  of  a  prescription,  and  that  it  is  not  like  the 
common  law  prescription,  which  must  be  timie  out  of  mind.  By 
the  statute  ot  2  &;  3  E.  6.  c.  13,  which  mves  the  treble  penalty 
for  not  setting  out  tithes,  it  is  provided  £at  every  of  the  king's 
subiects  shall  set  forth  their  tithes  in  such  manner  and  form  as 
hath  been  of  right,  yielded  and  paid  within  forty  years  next 
before  the  making  of  this  act,  or  of  right  or  custom  ought  to 
have  been  paid ;  and  that  no  person  shall  henceforth  take  or 
carry  away  any  such  or  like  tithes  which  have  been  vielded  or 
paid  within  the  said  forty  years,  or  of  right  ought  to  have  been 
paid.  My  Lord  Coke,  in  his  comment  on  this  statute,  2  InsL 
649,  upon  the  words  **  within  forty  vears,"  makes  this  obser- 
vation :  **  This  time  of  forty  years  is  here  set  down,  because  it  is 
the  usual  time  for  the  proof  ^de  modo  decimandu"  And  at  page 
653,  he  says  further,  that '» for  the  better  understanding  of  this 
statute,  and  our  books,  it  is  good  to  be  known  what  the  time  of 
prescription  for  tithes  is  by  the  canon  kiw :  and  the  time  for  pre- 
scription in  that  case  is  forty  years,  by  which  time  of  prescription 
r  «^07  1  ^  spiritual  person  may  gain  by  the  canon  law  a 
L  ^y  J  right  of  ♦tithes  in  another  parish."  And  a  little 
'  lower  in  the  page  he  says,  **  that  the  custom  once  establiriied 
doth  continue."  But  there  is  a  modem  case  remarkable  to  this 
purpose  in  1  Str.  87.  Drake  v.  Taylor.  The  vicar  libelled  in  the 
ecclesiastical  court  for  tithes  of  turnips,  and  laid  his  title  to  them 
by  prescription  and  endowment.  The  defendant  pleaded,  that 
there  is  a  rectory  impropriate,  and  that  time  out  of  mind  the 
rector  has  taken  tithes  of  turnips ;  and  he  moved  for  a  prohibition 
pro  defectu  triationiSf  and  obtained  a  rule  nisi ;  but  the  rule  was 
discharged,  the  question  being  between  two  ecclesiastics,  one  or 
other  of  whom  must  be  entitled,  and  it  is  indifferent  to  the  tenant 
who  has  them ;  and  Mr.  Justice  Pratt  added  this  further  reason* 
**  because  in  the  spiritual  court  fifty  years  makes  a  proscription." 
And  in  Sanderson  v.  Claget,  1  P.  Wms.  657.  Dr.  Claget  libelled 
in  the  ecclesiastical  court  against  Sanderson,  for  the  annual  sum 
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of  68.  Sd.  as  a  procuration  fee  due  by  custom  for  visitations ; 
upon  which  Sanderson  moved  the  King's  Bench  for  a  prohibition, 
and  obtained  a  nile  nisL  But  it  being,  an  ecclesiastical  duty,  ana 
claimed  both  by  and  from  ecclesiastical  persons,  the  court  dis- 
charged the  rule ;  and  Lord  C.  J.  Pratt,  in  giving  the  opinion  of 
the  coiurt,  said,  **  That  where  a  thing  is  claimed  by  custom  in  the 
spiritual  court,  it  must  be  intended  according  to  their  construction 
of  a  custom,  and  by  their  law  forty  years  make  a  custom  or 
prescription."  But  further  in  Wailis  v.  Paine,  Com  Rep.  642. 
where  the  vicar  being  endowed  of  small  tithes,  the  question  was, 
whether  clover  seed  was  a  great  or  smaU  tithe:  and  there, 
though  the  court  determined  it  to  be  a  small  tithe,  yet  it  appears 
that  ffreat  weight  was  laid  upon  the  depositions  in  the  cause,  by 
which  it  appeared  that  the  vicar  for  forty  or  fifty  years  had  re- 
ceived the  tithe.  The  words  of  the  book  are,  **  But  in  this  cause 
it  seems  most  evident  it  should  be  so  taken ;  since,  by  the  depo- 
sitions  in  the  *cause,  it  appears  that  for  forty  or  r-  «ngg  •. 
fifty  years  in  this  parish  the  vicars  have  received    ^  ^ 

the  tithe  of  this  seed."  Which  cases  plainly  shew  what  great 
weight  the  evidence  in  this  cause  ought  to  have  in  determining 
the  nature  of  the  tithe  in  question. 

Besides  this,  a  further  argume/it  for  giving  a  liberal  extensive 
construction  to  the  word  **garba^*  arises  from  the  clause  of 
reservation  of  five  marks  yearly,  to  be  paid  de  decimis  garbarum. 
There  is  no  such  specific  com  as  a  mark,  nor  ever  was,  any 
more  than  of  a  pound  sterling ;  but  it  is  well  known  that  in  the 
ancient  computations  a  mark  was  reckoned  at  13s.  4d.:  five 
marks,  therefore,  must  amount  to  66s.  8d.,  a  great  sum  to  be  paid 
out  of  the^  tithes;  and  especially  when  it  is  considered  as  a 
reservation  made  above  four  hundred  and  fifty  years  ago,  when 
money,  at  a  moderate  computation,  was  worth  at  least  ten  times 
as  much  as  it  is  now.  In  Dugdale's  Hist  of  St.  Paul's,  p.  32,  and 
Bishop  Fleetwood's  Chronicon  Pretiosum,  p.  83,  it  appears,  that 
in  the  year  1302,  which  was  within  seventeen  years  of  the  date 
of  the  grant  in  question,  wheat  was  sold  by  the  quarter  at  45., 
malt  ground  at  Bs.  4d.,  and  other  things  in  proportion ;  a  bull  at 
7s.  4d.,  a  cow  at  6*.,  sheep  from  Is.  to  8rf.,  a  capon  2d.  It 
cannot,  therefore,  be  taken  but  that  the  original  intent  of  the 
grant  in  question  was  to  reserve  the  decimtB  garbarum  to  the  re- 
ligious house  in  the  fullest  latitude  and  extent  of  the  word  ;  for 
taking  it  otherwise  it  might  be  rather  a  charge  than  a  bounty  to 
supply  their  losses,  and  to  serve  for  maintenance  and  hospitality. 

The  Solicitor-General  in  reply. 

This  question,  which  is  of  very  great  importance,  and  quite 
new  as  far  as  the  present  case  extends,  arises  solely  out  of  the 
endowment.  Where  an  endowment  is  presumed,  the  question 
must  be  determined  by  usage ;  and  usage  may  also  explain  a 
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r  *399  1  ^^"^^^"'  endowment ;  but  as  *the  present  endow- 
^  ^    ment  appears  without  usage  either  to  assist  or 

explain  it,  the  case  must  be  decided  by  the  construction  put  upon 
the  instrument. 

The  words  of  the  endowment  are  decima  hortarum^  which 
Wallis  V.  Paine  has  decided  to  be  mintiUB  decima.  There  are 
two  criteria  by  which  great  and  small  tithes  may  be  judged  of. 
First,  the  species ;  second,  the  use  and  application  of  them.  The 
latter  is  the  surer,  as  the  true  quality  cannot  be  known  till  seve- 
rance. In  Smith  v.  Huggins  in  the  Exchequer,  24th  June,  1752, 
where  the  plaintiff,  being  a  vicar  endowed  of  small  tithes,  brought 
his  bill  for  an  account  of  tithes  of  hops,  to  which  it  was  objected 
by  the  defendant,  that  though  hops  in  a  garden  are  small  tithes, 
yet,  that  being  planted  in  great  quantities  in  the  parish,  they 
ought  to  be  considered  as  great  and  not  as  small  tithes.  And  in 
support  of  this  objection,  it  was  said,  that  peas  and  beans  sown 
in  a  garden  are  small  tithes,  but  in  open  fields  are  to  be  consider* 
ed  as  great  tithes ;  but  the  court,  with  great  clearness,  over-ruled 
this  objection,  saying,  that  small  or  great  tithes  are  not  to  be  dis- 
tinguished by  quantity,  but  from  the  nature  of  the  things  them* 
selves :  that  hops  are  clearly  in  their  nature  a  small  tithe,  and 
that  peas  and  beans,  when  cut  green,  are  small  tithes,  though 
sown  in  open  fields,  and  though  sown  in  never  so  great  quantities; 
but  that  if  they  are  left  to  come  to  maturity,  and  consequently  to 
be  grain,  they  are  then  great  tithes.  It  is  no  objection  to  the 
vicar's  demand,  that  a  double  tithe  might  be  payable  for  the  same 
thing,  by  the  vicar  having  the  beans  and  peas  when  gathered 
green,  and  another  tithe  to  the  rector  when  the  stalks  ripened 
and  were  cut  down.  It  would  be  merely  dividing  the  same  tithe 
between  two  difierent  owners,  according  to  the  grant  of  appro- 
priation. Nor  is  this  an  objection  of  any  weight,  that  the  farmer 
would  have  it  iQ  his  power  to  determine  the  property  of  the 
r  •400  1  *^^^^^^  between  the  rector  and  the  vicar.  Tithes 
^  J    are  in  their  nature  a  fluctuating  and  uncertain  in- 

heritance: the  occupier  may  cultivate  his  land  as  he  and  his 
landlord  think  proper ;  nay,  the^  may  even  leave  it  waste,  and 
deprive  both  ot  their  tithes.  If,  after  all,  it  is  still  doubtful  whe- 
ther this  be  a  small  tithe  in  its  nature  and  quality,  the  question 
will  be,  whether  the  defendant  has  proved  himself  entitled  under 
the  word  decinuB  garbarum.  Beans  and  peas,  gathered  green, 
neither  solent  nee  possunt  ligari. 

The  Lord  Keeper. — This  is  a  bill  brought  by  the  vicar  of 
Eastham  for  tithes  of  beans  and  peas  gathered  green,  and  sold  in 
the  market.  The  bill  seems  to  admit,  that  had  these  beans  and 
peas  come  to  maturity,  the  rector  would  have  been  entitled  to 
them ;  and  therefore  the  question  is,  whether,  from  their  beii^ 
gathered  green  and  sold  in  the  market,  the  vicar  is  entitled. 
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The  rector  is  of  common  right  entitled  to  ail  sorts  of  tithes : 
the  vicar  can  claim  against  the  rector  only  by  endov^ment  or 
inrescription ;  and  therefore  in  Springes  case,  Moor  76 1 ,  it  is 
holden,  that  a  rector  cannot  prescribe  against  a  vicar  endowed ; 
because  where  an  endowment  is,  no  prescription  can  prevail 
against  it  So  in  the  same  book,  010,  minidtB  decimm  carry  not 
the  tithes  of  glebe  lands,  because  the  endowment  goes  no  further, 
than  the  words  of  the  donation  carry  it. 

In  this  cause  it  appears  from  the  evidence,  that  the  usage  of 
gathering  sreen  is  new  and  modern,  occasioned,  perhaps,  by  the 
increase  of  the  inhabitants  in  this  town  and  neighbourhood ;  but 
be  that  as  it  will,  the  plaintiff,  the  vicar,  is  in  possession  of  no 
such  right  to  the  tithes  of  beans  and  peas  gathered  green,  &c.  by 
prescription.  And  the  feet  of  usage  giving  the  vicar  no  such 
right,  I  cannot  ^decree  for  him  upon  liis  claim,  ^  « .^.  ^ 
until  it  is  established  at  law,  to  be  the  law,  that  the  ^  ^^  ^ 
vicar  is  entitled  to  the  ties  of  such  beans  and  peas. 

But  the  endowment  has  been  insisted  upon  on  the  part  of  the 
vicar,  and  this  has  been  treated  as  a  new  case ;  and  as  it  has 
been  mentioned  so  to  be  by  the  counsel  on  both  sides,  I  shall  give 
my  thoughts  upon  it. 

That  tithes  are  due  jure  divino  is  a  doctrine  now  exploded ; 
the  right  therefore  depends  upon  municipal  laws.  By  those  laws 
the  demand  is  given  de  communi  jure  to  the  rector,  and  the 
vicar's  right  can  be  only  by  endowment,  or  by  prescription  and 
usage  as  evidence  of  an  endowment.  There  being  no  prescrip- 
tion in  this  case,  it  brings  it  to  a  question  «f  construction  upon  the 
words  of  the  endowment 

The  endowmait  was  made  by  the  Bishop  of  London  before 
any  statutes  rdating.to  endowments:  the  words  are,  **  Vicariiu 
habeat  ei  percipiat  decimas  hariommy  ac  amnimodas  decimas, 
prater  decimas  garbanan  fctni  et  mdendini,^^  It  has  been  in- 
sisted that  beans  and  peas  gathered  green  could  not  be  garha^ 
and  therefore  could  not  go  to  the  rector ;  for  that  garba  signifies 
grain  bound  up.  in  a  sheaf,  which  beans  and  peas  gathered  green 
could  not  be ;  but  this  is  a  fallacy,  for  when  the  law  speaks  of 

5arba  or  sheaves,  it  speaks  of  the  vdiole  produce,  stalk  and  all. 
%e  word  garba  means  quod  ligari  miest,  and  probably  peas 
were  actually  garbed  when  the  worn  was  introduced  into  the 
canon  law;  but  since  that,  barley,  oats,  and  peas  are  not  garbed, 
and  wheat  continues  to  be  garbed,  because  the  straw  is  of  value, 
and  to  preserve  it  unbroken,  and  yet  barley  and  oats  are  decima 
garbarian^  which  words  carry  great  tithes  in  contradistinction  to 
vicarial  tithes.  Spelman  explains  garbce  to  be  such  fruits  of  the 
earth  as  are  naturally  fit  to  be  bound,  and  Lindwood  explains  it 
the  same  way.  It  follows,  therefore,  that  ^ garba  ^  ^.^^  , 
means  and  refers  to  such  grains  as,  when  come    '•  J 

to  maturitv,  were  usually  or  might  be  bound  together,  and  does 
not  extend  to  things  improper  to  be  bound* 
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The  old  cases  make  the  nature  of  the  thing  to  be  the  distinction 
between  small  tithes  and  great  tithes.  So  is  Udall  v.  Tindall, 
Cro.  Car.  28.  Wharton  v.  Lisle,  4  Mod.  103.  and  Bedingfield  v. 
Frake^  Moor.  909,  where  corn  was  holden  to  be  great  tithes  in  a 
garden ;  and  the  modern  cases  concur  with  the  distinction.  Ni- 
cholas V.  Elliott,  in  Bunbury,  is  unintelligible  in  itself,  but  has 
light  given  to  it  by  Gumley  v.  Burt,  in  Bunbury,  where  the  dis- 
tinction is  holden. 

There  have  been  cited  Stephens  v.  Martin,  and  Nicholas  v. 
Elliott,  against  the  distinction,  and  no  other  cases.  The  first  case 
is  answered  by  its  being  observed,  that  in  that  case  it  did  not 
appear  what  tne  endowment  was,  or  whether  the  impropriator 
contested  it  (a).  And  as  to  Nicholas  v.  Elliott,  it  appears  by 
Gumley  v.  Burt,  that  the  usage  in  that  case  made  the  difference. 
These  cases  prove  these  two  propositions:  First,  That  the  vicar 
has  no  claim  to  tithes  but  by  endowment  or  prescription..  Secondly, 
That  where  the  endowment  is  not  by  special  but  by  general 
words,  as  mintUcB  decimm^  the  law  distinguishes  between  the 
tithes,  according  to  the  nature  of  the  thing ;  and  the  mode  of  the 
cultivation,  as  in  a  garden-like  manner,  does  not  alter  the  tithes, 
as  in  Gumley  v.  Burt:  much  less  can  the  mode  and  time  of 
gathering  alter  the  right,  which  has  attached  ia  the  rector 
before  the  time  of  gathering.  The  rector  is  entitled  at  the  time 
of  committing  the  grain  to  the  earth,  and  it  would  make  his  right 
r  ^403  1  ^^^"S^'y  precarious  and  uncertain,  to  put  it  upon 
^  ^    nhe  managen>ent  of  the  awner :  if  that  were  the 

case,  then  a  great  tithe,  gathered  before  it  comes  to  maturity, 
would  be  a  small  tithe ;  and  yet  in  Hodson  v..  Smithy  in  Bunbury, 
tares  cut,  whether  green  or  ripe,  are  a^reat  tithe.  Nothing 
breaks  into  these  resolutions,  but  that  the  Exchequer  have  deter- 
mined the  tithe  of  clover-seeds  to  be  a  small  tithe.  The  reason 
the  Exchequer  made  the  difference  between  seed  and  the  other 
cases,  was  not  grounded  on  reasoning,  but  on  authority.  It  was 
because  Lord  Coke  laid  it  down  that  seeds  were  minuUB  decima^ 
and  the  court  of  Exchequer  did  rightly  in  conforminff  with  that 
rule  as  it  was  established ;  and,  therefore^  that  case  of  seeds  is  to 
be  considered  as  an  exception  to  the  general  rule,  and  does  not 
vary  the  rule  itself:  but  this  exception  has  never  been  carried 
further  than  to  seeds,  not  to  grain.. 

But  another  distinction  has  been  taken  from  the  application  of 
peas  and  beans  to  sustenance  of  man,  not  of  cattle;  but  this  will 
not  hold,  as  it  would  go  too  far,  for  if  things  are  small  tithes 
because  used  for  the  sustenance  of  man,  it  would  compreheml  all 
grain,  as  barley  for  beer  or  bread,  and  oats  for  bread  or  family 
uses. 

Therefore  I  am  very  well  satisfied,  in  point  of  law,  that  these 
tithes  are  rectorial ;  but  if  I  had  not  been  so,  I  should  have  decreed 

(a)  Thii  does  appMr  by  the  report  of  that  caee  in  Bonh.  170,  and  it  also  appea  rs 
by  the  respondent's  printed  case.    Ow. 
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against  the  pbdittiff  (of  want  of  enjoyment    Let  the  bill  be  dis- 
missed ;  but,  as  it  is  a  new  case,  without  costs  on  either  side. 

This  decree  was  afterwards  affirmed  in, the  House  of  Lords,- 
7th  December,  1762,     7  TomL  ?•  C.  29. 


♦Duke  of  Marlborongh  v.  Eari  Godolphin     [  *404  ] 

JSi^  c«ft/ra. 

(Reg.  Lib.  ▲.  1769,  fol.  78.) 

{1769.  Slit  &  S8d  July.  I6U1  November.  S.  C.  Peityn,  1I8&  SeweU,  M88.] 
Testator  lieviies  kb  reel  eaUtee  to  tmsteee^  to  several  persons  for  life,  with  remain- 
der  to  their  firrt  and  other  sons  in  tail  male  successively ;  but  directs  his  trustees, 
upon  the  birth  of  every  son  of  each  tenant  for  life,  to  revoke  the  uses  before 
limited  to  thefr  respective  sons  in  tail  male,  and  to  limit  the  premises  to  such  sons 
for  their  lives,  with  immediate  remainden  to  the  respective  sons  of  such  sods  in 
tail  male :  held,  that  this  elause  of  revocation  and  resettlement  was  void,  as  tend- 
ing to  a  perpetuity,  and  being  repugnant  to  the  estate  settled. 

JOHN,  Duke  of  Marlborough,  upon  whom,  by  certain  aots  of 
parliament,  the  honour  and  manor  of  Woodstock,  and  a  pension 
of  5W0Lper  ann.  were  limited  and  annexed  for  ever  to  go  along 
with  his  titles,  with  a  view  of  communicating  the  same  unalienable 
qualities  to  his  own  private  property,  by  a  deed  of  covenant  with 
John,  Duke  of  MontagUi  and  certain  other  trustees,  made  subject 
to  revocation  by  deed  or  will,  bearing  date  the  17th  of  Novem- 
ber, 1712,  covenanted  to  assign  and  pay  to  the  said  trustees  ready 
money  and  securities  to  the  amount  of  400,000/.  in  trust,  to  bie 
disposed  of  in  purchasing,  lands  and  hereditaments,  to  be  cchi- 
veyed  in  manner  therein  mentioned,'  so  long  as  by  law  might  be, 
to  go  along  with  his  honour  and  dukedom  of  Marlborough,  with 
several  directions  and  powers,  and,  (tnt  alia)  to  revoke  the  uses 
in  tail  male  to  be  limited  to  persons  not  i^  being,  when  they 
should  be  respectively  born,  and  in  lieu  thereof  to  limit  the  same 
to  them  respectively  for  their  lives.  And  he  directed  his  said 
trustees,  wUnin  seven  years  after  his-  deaih,  to  apply  for  an  act 
of  parliament  to  make  these  premises  unalienable. 

By  his  willv  bearing  date  the  19th  of  March,  1722,  after 
reciting  the  preceding  deed,  and  that  he  had  made  a  subsequent 
will  and  codicil,  he  thereby  revoked  the  same;  and  to  the  intent 
that  there  might  be  one  entire  settlement  and  disposition  of  his 
whole  estate,  real  and  personal ;  and  for  continuing  his  estates, 
or  the  greatest  *part  thereof,  in  the  dei^endants  ^  « .^.  . 
from  him,  so  long  as  might  be  by  law;  he  gave     >-  ^ 

and  devised  all  his  lordsnips,  manors,  messuages,  lands,  tene- 
ments, and  liereditaments,  situate  in  the  several  counties  of 
Northampton,  Oxford,  Wills,  and  Hertford,  or  elsewhere  in  Eng- 
land, not  settled  by  act  of  parliament,  &c.,  to  Sarah,  Duchess 
of  Marlborough,  John»  Duke  of  Montagu,  Scroopcr  Duke  of 
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Bridgewatery  the  plaintiff,  Francis,  Earl  Godolphin,  and  other 
trustees,  their  heirs  and  assigns,  to  the  several  uses,  &c.  therein- 
after mentioned:  viz.  To  the  use  of  Harriot,  then  Countess 
Godolphin,  for  life;  vi^ith  remainder  to  trustees  to  preserve,  &c.; 
remainder  to  William,  Lord  Ryalton,  son  and  heir  apparent  of 
the  said  Earl  and  Countess  Godolphin  for  life;  remainder  to 
trustees  to  preserve,  &c. ;  remainder  to  his  first  and  other  sons  in 
tail  male;  remainder  to  all  other  the  sons  of  Harriot,  Countess 
Godolphin,  successively  in  tail  male ;  remainder  to  Robert,  Lord 
Spencer  (eldest  son  of  Anne,  Countess  of  Sunderland,  testator's 
second  daughter)  for  life ;  remainder  to  trustees  to  preserve,  &c. ; 
remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to 
Charles  Spencer  (her  second  son,  afterwards  Earl  of  Sunder- 
land, and  late  Duke  of  Marlborough^  for  life;  remainder  to  trus- 
tees to  preserve,  &c. ;  remainder  to  his  first  and  other  sons  in  tail 
male ;  remainder  to  John  Spencer  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  several  remainders  over. 

Then  followed  this  clause  :  '<  And  for  default  of  such  issue,  to 
all  afid  every  other  the  issue  male  and  female  lineally  descending 
of  or  from  me,  in  such  manner,  and  for  such  estate,  as  the  same 
are  hereinbefore  limited  and  declared,  to  the  beforementioned 
issue  of  me ;  it  being  my  intention  that  the  said  premises  shall 
continue,  remain,  and  be  vested  in  all  the  issue  of  me,  so  long  as 
any  issue  male  or  female  shall  be,  to  be  held  or  enjoyed  by  them 
r  *406  1  severally  and  successively  in  manner  and  form 
*-  J     •aforesaid;  theelder,  and  the  descendants  of  every 

such  elder  issue,  as  long  as  by  the  laws  of  the  realm  it  may  be," 
and  for  want  of  such  issue,  to  the  testator's  right  heirs  for  ever. 

The  will  then  contained  the  following  clause :  "  And  I  do  hereby 
impower  and  direct  my  trustees,  the  said  Sarah,  Duchess  of  Marl- 
borough, &c.  and  the  survivors  and  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  on  the  birth  of  each  and  every 
son  hereafter  to  be  born  of  the  said  Lord  Ryalton,  and  also  of 
the  said  Harriot,  Countess  Gk>dolphin,  and  also  of  the  said  Lord 
Spencer,  Charles  Spencer,  and  John  Spencer,  and  also  of  the  said 
Mary,  Duchess  of  Montagu,  and  also  of  the  said  Harriot,  Duchess 
of  Newcastle,  and  also  of  the  said  John  Bateman,  and  also  of  the 
said  Lady  Ann  Bateman,  and  also  of  the  said  Lady  Di  Spencer, 
and  also  of  the  said  Lady  Ann  Egerton,  and  also  of  the  said  Lady 
Isabella  Montagu,  and  also  of  the  said  Lady  Mary  Montagu,  by 
deeds  attested  by  two  or  more  credible  witnesses,  to  revoke  and 
make  void  the  respective  uses  limited  to  their  respective  sons  in 
tail  male ;  and  in  lieu  thereof,  to  limit  the  premises  to  the  use  of 
such  sons  for  their  lives  without  impeachment  of  waste,  with 
immediate  remainders  to  the  respective  sons  of  such  sons,  seve- 
rally and  respectively  in  tail  male,  according  to  the  seniority  of 
the  said  sons." 

The  testator  then  devised  the  residue  of  his  personal  estate  to 
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bis  trustees,  to  be  laid  out  in  land,  and  to  be  settled  and  secured 
"  to  the  several  uses,  trusts,  intents  and  purposes,  and  by  and  under 
all  and  every  the  limitations,  powers  ot  revocation,  other  powers, 
conditions,  restrictions  and  agreements  as  are  hereinbefore  limited, 
directed  and  appointed,  of,  for  and  concerning  my  real  estates 
before  devised." 

Then  came  the  following  clause :  ^  And  I  do  hereby  intreat 
his  most  sacred  Majesty,  the  lords  spiritual  and  ^  ^  .^^  ^ 
*temporal,  and  commons  in  parliament  assembled,     ^  -I 

or  to  be  assembled,  that  an  act  of  parliament  may  be  had  and 
obtained  for  settling  my  real  estate  hereinbefore  devised,  or  to  be 
purchased,  with  my  personal  estate,  pursuant  to  this  my  will ; 
and  also  my  goods  which  shall  be  in  Blenheim  House,  or  Marl- 
boroueh  House,  at  the  time  of  my  decease,  to  such  uses,  and 
according  to  my  intentions  expressed  herein ;  and  that  the  same 
may  be  unalienable  as  the  honour  of  Woodstock  and  house  at 
Blenheim  are  made  by  the  said  recited  act  of  parliament  of  the 
fifth  year  of  her  said  late  Majesty ;  and  I  do  hereby  direct  my 
said  trustees,  and  the  survivors  and  survivor  of  them,  arfd  the 
executors  and  administrators  of  such  survivor,  in  humble  manner, 
to  apply  for  obtaining  such  act  of  parliament  for  the  purposes 
aforesaid." 

The  testator  died  on  the  16th  of  June  1722,  without  issue  male ; 
and  the  Countess  Godolphin,  Lord  Ryalton  her  son,  and  Lord 
Spencer,  having  died  without  issue;  and  Charles  Spencer,  the  ' 
second  son  of  Anne,  Countess  of  Sunderland,  having  become 
Duke  of  Marlborough;  a  bill  was  filed  in  Trin.  Term,  173S,  By 
the  Duchess  dowager  of  Marlborough,  and  the  other  surviving 
trustees,  against  Charles,  late  Duke  ot  Marlborough  (and  by  sup- 
plemental bill  against  the  present  Duke,  his  ekiest  son,  and  also 
against  John  Spencer,  third  son  of  the  said  Anne,  Countess  of 
Sunderland),  praying  to  have  the  purchases  then  made  by  the 
trustees  approved  of;  and  that  the  residue  of  the  trusts  unper- 
formed might  be  carried  into  execution  by  the  direction  of  the 
court,  and  a  settlement  made  of  the  trust  estate  pursuant  to  the 
will,  and  for  that  purpose  the  proper  accounts  to  oe  taken.  The 
several  defendants  put  in  their  answers  to  that  bill ;  and  the  late 
Duke  of  Marlborough,  and  John  Spencer,  both  insisted  that  their 
several  sons  ought  to  be  made  tenants  in  tail. 

♦The  cause  came  on  to  be  heard  before  Lord  p  ^  .^g  -. 
Hardwicke,  80th  of  June  1740,  when  accounts     •■  J 

were  directed,  and  directions  given  for  investing  the  remainder 
of  the  personal  estate,  in  the  Tike  purchases,  with  the  Master's 
approbation ;  and  the  consideration  in  what  manner  the  settlement 
of  the  said  estates  ought  to  be  made,  was  reserved :  for  which 
his  Lordship  declared  he  would  request  the  assistance  of  the  three 
chiefs. 

On  the  28th  of  November  1758,  Charles,  Duke  of  Marlborough, 
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died,  leaving  George,  Duke  of  Marlborough,  and  Lord  Charles 
and  Lord  Robert  Spencer. 

The  bill  in  the  first  of  the  two  causes,  which  were  now  set  down 
to  be  heard,  was  tiien  filed,  to  which  liord  Charles  and  Lord 
Robert  were  defendants :  it  prayed  to  have  a  conveyance  from 
the  trustees  of  all  the  freehold  and  leasehold  estates  devised  hy 
the  testator,  or  since  purchased  with  the  residue  of  his  personal 
estate,  so  as  that  the  plaintiflf,  the  said  Duke,  might  be  rendered 
tenant  in  tail  male  of  tne  said  freehold  estates,  and  that  the  lease- 
holds might  be  absolutely  vested  in  him ;  and  that  the  remaining 
personal  estate  might  be  immediately  vested  in  like  manner. 

The  Attorney-General,  Wilbraham  and  Hoskins  for  the  Duke 
of  Marlborough. 

The  greatness  of  the  property  is  the  sole  cause  of  the  solemnity 
with  which  this  case  has  been  introduced,  for  the  question  itself 
is  not  one  of  any  difficulty.  The  plaintiff  comes  here  for  an  execu- 
tion of  the  trusts  contained  in  the  will.  The  only  question  is,  how 
they  are  to  be  executed  ?  The  intent  of  the  testator  is  apparent, 
viz.  tt)  create  a  perpetuity;  and  this  is  to  be  done  by  reducing  the 
estates  tail  into  estates  for  life ;  but  if  such  an  attempt  is  not 
good  at  law,  this  court  will  never  be  made  the  means  of  efiec- 
tuating  it. 

The  common  law  will  not  suffer  an  estate  to  be  unalienable 
r  *409  1  ^^^  *  longer  period  than  a  life  or  lives  in  being, 
^  ^    *and  a  few  y^ears  afterwards :  this  is  now  so  clear 

and  established  a  maxim  at  law,  that  it  would  be  impossible  to 
avoid  it.  This  clause,  indeed,  goes  no  further  than  the  first  suc- 
cession after  the  lives  in  being ;  but  if  it  is  to  be  allowed  to  go  so 
far,  why  may  it  not  go  still  further  ?  Why  may  it  not  go  ad 
infinitum  ?  When  once  the  known  legal  limit  is  passed,  the  same 
reason  that  holds  good  for  one,  will  justify  the  other.  Before  the 
statute  de  donis^  estates  were  fee-simple  conditional;  and  when 
issue  was  bom  the  condition  was  at  an  end,  and  they  became 
absolute:  that  statute  was  the  introduction  of  estates  tail.  It  was 
soon  found,  however,  that  its  rigour  militated  against  the  interest 
and  policy  of  a  commercial  nation;  the  law  leant  against  it,  and 
allowed  discontinuances,  warranties,  and  common  recoveries, 
Cruig,  jus  feudale,  151.  In  Corbet's  case,  1  Co.  83.  Sir  Anthony 
Mildmay's  case,  6  Co.  40-;  Mary  Portington's  case,  10  Co.  85. 
Pierce  v.  Winn;  1  Vent.  821.  Foy  v.  Hynde,  Cro.  Jac.  696; 
Sonday's  casei,  9  Co.  128 ;  Collins  v.  Piummer,  1  P.  W.  104 ;  and 
k)  numerous  other  cases  attempts  were  made  to  restrain  the  power 
of  alienation  (a).  They  all  of  them,  however,  failed.  It  was  not 
then  apprehended  that  a  person  unborn  could  be  made  tenant  for 
life,-witn  limitations  over  to  his  heirs  (6).    The  reasons  given  in 

(a)  Vide  King  v.  Burchell,  next  case,  and  note  to  it 

(b)  This  if  the  only  trace  in  the  note-book  of  this  part  of  the  argument :  in  the 
printed  cases  in  the  House  of  Lords  it  was  otherwise,  of  which  Lord  Kenyon  has 
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those  and  other  cases  for  these  determinations,  are  for  the  most 
part  ♦technical,  and  not  substantial.  The  true  ^  ^..^  -. 
reason  is,  the  abhorrence  in  which  the  law  holds    ^  J 

all  perpetuities. 

After  the  statute  of  uses  the  experiment  was  again  tried  under 
cover  of  that  statute.  Chudleish's  case.  That  was  a  limitation 
to  A  for  life,  remainder  to  his  first  and  other  sons ;  remainder  to 
A  in  fee.  It  was  there  determined,  after  very  great  deliberation, 
that  the  contingent  uses  might  be  barred  hj  tenant  for  life.  The 
result  of  this  case  was,  the  introduction  of  limitations  to  trustees 
to  support  contingent  remainders  before  they  come  in  esse.  But 
the  estates  tail  unalienable  were  found  to  be  a  general  inconveni- 
ence, yet  a  certain  degree  of  perpetuity  was  lound  to  be  neces- 
sary to  answer  the  exigencies  of  families ;  and  therefore  springing 
uses,  executory  trusts,  and  executory  devises  were  introduced. 
In  Stanley  v.  Leigh^  2  P.  W.  687,  Sir  Joseph  JekvU  gives  a 
definition  of  a  perpetuity ;  he  says,  it  is  a  legal  worcf  or  term  of 
art,  and  is  the  limiting  an  estate  either  of  inheritance  or  for  years, 
in  such  a  manner  as  would  render  it  unalienable  longer  than  for 
a  life  or  lives  in  being  at  the  same  time  and  some  short  or  reason- 
able time  afterwards.  This,  in  the  case  of  an  executory  devise, 
has  been  allowed  to  a  certain  extent  Hinde  v.  Lyon,  3  Leon,  64. 
Duke  of  Norfolk's  case,  3  Ch.  Ca.  Massenburgh  r-  « .^^  ^ 
V.  Ash,  1  •Vern.  304.     It  has  never,  indeed,  yet    ■•  ^ 

been  judicially  determined  what  the  utmost  limits  are  to  which  a 
perpetuity  may  be  carried  ;  but  according  to  Lord  Nottinjgham's 
observations,  whenever  any  visible  inconvenience  arises  this  court 
will  remedy  it 

Here  then  is  a  new  attempt  to  affect  what  has  been  so  long 
guarded  against,  which  is  to  be  done  by  a  succession  of  tenancies 
for  life,  to  DC  raised  by  a  revocation  of  the  old,  and  a  declaration 
of  new  uses.  But  And.  337.  in  Chudleigh's  case,  expressly  de- 
clares, that  a  succession  of  tenancies  for  life  are  bad.  In  Hum- 
berston  v.  Humberston,  I  P.  W.  332,  they  were  only  allowed  so 
far  as  not  to  tend  to  a  perpetuity ;  and  in  the  case  of  Hucks  v. 
Hucks  (a),  31st  July,  1754,  J.  Hucks,  in  marriage  articles,  had 

tfaua  gWen  th«  reaaoM.  « I  remember  hearing  Lord  Manifield  aay,  that  when  the 
caae  alluded  to  waa  to  be  argued  in  the  Honae  of  Lorda,  there  waa  found  to  be  a 
mistake  in  the  printed  reaaona  on  the  part  of  thoae  who  opposed  the  execution  of  the 
power  in  the  manner  intended ;  for  it  had  been  stated  that  there  could  not  be  a  limi- 
tatloii  to  an  unbeni  child  for  life;  but  that  waa  found  to  be  wrong,  for  certainly 
thero  may  be  au^  a  limitation :  they  therefore  cancelled  that  reaaon,  and  framed 
another,  stating  the  proposition  to  be,  that  there  could  not  be  a  limitation  to  an  un- 
born child  for  life,  with  limitations  to  the  issue  of  such  unborn  child  in  succession : 
■nd  that  doctrine  waa  distinctly  laid  down  by  the  learned  judge  who  delivered  the 
opinion  of  the  judges  in  the  House  of  Lorda."  Bmdenell  ▼.  Elwea,  1  Eaat.  468, 
91 JL  pott.  41 6.  See,  also,  hia  lordahip'a  obaenrationa  in  Hay  ▼.  The  £arl  of  Coveu- 
try,  3  T.  R.  86. 

(a)  There  is  a  short  note  of  this  caae,  2  Vea.  568,  where  thta  clause  in  the  Buke 
of  Marlborough's  will  is  alluded  to. 
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covenanted  to  settle  lands  of  200/.  per  ann,  on  the  wife  for  life; 
remainder  to  trustees  to  support  contingent  reniainders ;  remain- 
der to  the  first  son  begotten  on  her  body,  and  to  the  first  son  of 
such  first  son,  and  so  on.  When  it  came  on,  the  point  was  con- 
sidered by  the  counsel  as  too  clear  to  be  argued,  and  the  question 
was  given  up.  In  Bland  v.  Bland,  1746  (which  was  determined 
upon  another  point),  there  was  a  similar  clause,  but  it  was  not 
argued. 

Sewell,  De  Grey,  and  Comyn,  for  Lord  Charles  and  Lord 
Robert  Spencer. 

The  same  policy  of  the  law,  which  will  not  permit  estates  to 
be  fixed  unalienably  in  one  family  for  ever,  will  support  and  pro- 
tect the  means  of  jpreserving  them  till  they  come  to  the  point  at 
which  the  mischiefs  of  perpetual  restraint  commence. 

r  •412  1  ^^  '^  ^^'^  ^^^^  ^^^^  ^  ^  perpetuity,  and  that  there- 
L  J     fore  it  ♦ought  not  to  prevail :  if  it  is  a  perpetuity 

it  certainly  ought  not  to  prevail ;  but  it  neither  is  a  perpetuity, 
nor  is  there  any  danger  of  its  becoming  so.  It  is  merely  the  case 
of  a  simple  power  vested  in  the  hands  of  trustees  to  revoke  former 
uses,  and  limit  de  novo :  it  is  true  that  an  estate  cannot  be  limited 
to  a  persoa  unborn  for  life,  with  remainder  to  his  first  son  as  a 
purchaser  either  for  life,  or  for  an  estate  of  inheritance,  vide 
ante^  p.  409.  But  though  this  cannot  be  done  by  limitation  and 
per  directum^  yet  this  court,  which  professes  to  regard  the  intent 
of  testators,  will  allow  it  to  be  done  arte  vel  ingenioy  and  per 
obliquum.  There  is  no  power  in  this  court  to  say  that  this  power 
of  revocation  is  void.  An  estate  tail  may  be  made  defeasible 
upon  condition.  A  bond  and  covenant  not  to  suffer  a  recovery 
are  good,  and  would  be  supported  in  this  court :  a  limitation  over 
to  a  stranger  on  the  birth  of  the  duke  would  have  been  good. 
We  know  to  what  extent  this  court  has  as  yet  permitted  estates 
to  be  rendered  unalienable ;  but  it  has  not  yet  drawn  any  line, 
and  said  where  testators  are  to  stop.  In  the  estates,  therefore, 
which  remain  to  be  executed,  the  duke  must  be  made  teqant  for 
life.  If  a  testator  declares  bis  intent  to  make  a  perpetuity,  and 
to  go  bej^ond  the  limits  prescribed  by  law,  the  court  will  go 
as  mr  as  it  can  in  effectuating  such  intent.  It  did  so  in  Hum- 
berston  v.  Humberston.  It  directed  the  insertion  of  a  limitation 
to  after-born  sons  as  tenants  for  life.  In  the  Earl  of  Stamford  v. 
Sir  J.  Hobart,  and  all  those  cases  which  are  called  executory, 
Fearne  C.  R.  118.  et  seq.,  the  court,  in  ordering  a  conveyance, 
would  follow  the  intent  of  the  testator  as  far  as  the  rules  of  law 
would  permit. 

There  is  no  instance  where  this  court  has  interposed  to  defeat 
r  •413  1  ^  testator's  attempts  to  establish  a  perpetuity,  •ex- 
I-  J    cept  in  those  cases  where  the  attempt  was  abso- 

lutely repugnant  to  the  rules  of  law ;  it  having  a  tendency  only 
to  a  perpetuity,  is  not  enough  to  affect  it.    The  court  may  refuse 
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to  interfere,  and  leave  the  surviving  trustee  to  act  at  his  discretion. 
In  Woodhouse  v.  Hoskins,^  3  Atk.  22,  it  refused  to  order  trustees 
to  join  to  destroy  the  contingent  remainders.  In  Frewin  v.  Charle- 
ton,  1  Eq.  Ab.  386,  and  Winnington  v.  Foley,  I  P.  W.  536,  it 
directed  trustees  to  join  for  the  express  purpose  of  making  a  new 
settlement,  and  thereby  preserving  the  estate  one  degree  longer 
in  the  family  (b). 

But  supposing  that  the  trustees  had  executed  this  power  upon 
the  birth  of  Duke  Charles's  sons,  a  court  of  equity  would  not  have 
interposed  to  impeach  it ;  and  it  being  a  power  which  the  trustees 
were  enjoined  to  execute,  the  court  should  have  considered  it 
executed  from  the  time  when  it  was  directed  to  be  so.     The 

£  reseat  power  indeed  is  unusual,  and  has  never  happened  to  come 
efore  the  court,  but  it  is  not  unknown,  and  has  frequently  been 
inserted  in  settlements.  The  restraint  which  is  so  much  dreaded 
will  not  be  verv  alarming,  as  it  cannot  go  beyond  the  sons  of  the 
persons  namea  in  the  will,  the  immediate  descendants  of  such 
sons  will  be  tenants  in  tail,  and  have  a  power  of  alienation. 

The  Lord  Ksepbk. — The  two  bills  that  are  now  depending  for 
determination,  are  both  brought  to  have  the  directions  of  the 
court  concerning  the  execution  of  the  trusts  in  the  will  of  John, 
Duke  of  Marlborough.  (Here  his  Lordship  stated  the  prayer  of 
the  first  bill,  &c.) 

•This  cause  came  on  to  be  heard  in  June,  1740,  ^  ^^, .  -. 
and  several  directions  were  given  by  the  then    '-  ^ 

Lord  Chancellor,  touching  the  accounts,  application  of  the  sur** 
plus,  and  other  matters ;  but  a  question  arising,  "as  to  the  power 
given  by  the  testator's  will  to  the  trustees  to  revoke  the  uses 
thereby  limited  to  the  first  and  every  other  son  of  the  respective 
tenants  for  life,  and  to  limit  the  premises  to  the  use  of  such  sons 
for  their  lives  only; "  and  also,  "whether, in  consequence  thereof, 
the  defendants,  the  Marquis  of  Blandford  and  John  Spencer  the 
infants,  were  entitled  to  limitations  in  tail,  for  life  only,  in  the 
settlement  to  be  made  of  the  estates;"  his  lordship  declared  that 
he  would  be  assisted  by  the  two  Chief  Justices,  and  the  Chief 
Baron,  in  the  determination  of  that  question.  He  reserved  it,  and 
the  cause  as  to  that  point  has  never  been  set  down  till  now  for  a 
determination. 

The  other  bill  is  brought  by  the  present  Duke  of  Marlborough, 
principally  with  the  view  of  having  that  question  determined,  and 
a  legal  title  in  tail  conveyed  to  him  by  the  trustees  accordingly. 
The  other  cause  is  set  down  upon  the  point  reserved,  to  have  a 
determination  also. 

The  reason  why  I  have  not  pursued  the  same  plan  as  the 
learned  and  noble  Lord  laid  down  is  this,  that  the  point  in  ques- 

(b)  Fearne,  C.  R.  336,  et  §eq.  and  see  the  cases,  and  the  whole  of  the  doctrine 
on  tlua  rabjeet  most  elaborately  diseassed,  Moody  ▼.  Walters,  16  Ves.  388. 
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tioD  is  entirely  new,  and,  if  it  cannot  be  determined  upon  princi- 
ples and  reasons  that  afford  a  general  satisfaction,  the  property 
is  so  immense,  and  the  family  80  great,  that  I  think  it  should  be 
determined  by  the  supreme  judicature  of  this  nation;  especially 
as  in  one  event  it  will  lock  up  property,  and  keep  it  i  commerciof 
far  longer  than  can  at  present  oe  done  by  any  known  or  practised 
method  of  conveyancing.  (Here  his  Lordship  read  the  principal 
part  of  the  will.) 

The  grand  Question  upon  these  two  bills  and  the  will  of  John, 
r  •415  1  •  ^^^^  ^^ Marlborough,  is,  whether  I  should,  •accord- 
I*  -I    ing  to  the  prayer  of  the  present  Duke's  bill,  order  the 

trustees  to  convey  to  him  the  new  purchased  lands  as  tenant  in 
tail,  or  as  tenant  for  life ;  and  at  the  same  time  order  the  surviving 
trustee  to  revoke  the  uses  of  the  will,  so  far  as  they  relate  to 
the  limitation  of  estates  tail  to  Duke  George  and  his  brothers, 
and  to  Mr.  Spencer,  and  to  direct  limitations  to  them  of  those 
estates,  for  life  only.  And  this  question  will  depend  upon  the  effect 
of  the  revocatory  clause,  coupled  to  a  trust  estate,  which  can  alone 
be  carried  into  execution  by  the  aid  and  assistance  of  this  court. 

It  is  agreed  on  all  hands  that  this  clause  is  new,  and  that 
though  it  has  been  privately  fostered  by  a  particular  family,  from 
whence  it  issued,  it  never  obtained  any  credit  so  as  to  be  sudopted 
by  lawyers  and  conveyancers.  Indeed  it  is  so  new,  that  it  has 
acquired  no  name  or  species ;  for  the  counsel  have  called  it  a 
power,  to  which  it  has  no  resemblance,  since  it  is  imposed  on  the 
trustees  as  an  act  of  necessity,  whereas  a  power  is  a  facuUas 
agendivelnon  agendu 

It  beinff,  therefore,  a  clause  directory  and  compulsory  to  the 
trustees  (lor -every  legal  direction  this  court  will  compel  a  trustee 
to  perform),  the  provision  is  in  substance  neither  more  nor  less 
than  this :  a  clause  in  the  Duke  of  Marlborough's  will,  in  which 
he  makes  his  great  grandson,  the  present  Duke  (who  was  at  the 
time  of  the  making  this  will  unborn),  tenant  for  life,  with  a  limita- 
tion to  the  sons  ofsuch  grandson  as  purchasers  in  tail. 

It  is  agreed  that  the  Duke  of  Marlborough  could  not  have  done 
this  by  limitation  of  estate ;  because,  though  by  the  rules  of  law 
an  estate  may  be  limited  by  way  of  contingent  remainder  to  a 
person  not  in  esse  for  life,  or  as  an  inheritance ;  yet  a  remainder 
to  the  issue  of  such  contingent  remainder-man  as  a  purchaser,  is  a 
r  **416  1  1^"^^^^^^^"  *  unheard  of  in  law,  nor  ever  attempted, 
I*  -I    as  far  as  I  have  been  able  to  discover.  Vide  ante^ 

410,411. 

Why  the  law  disallowed  these  kind  of  limitations  I  will  not 
take  upon  me  to  say ;  because  I  have  never  met,  in  the  compass 
of  my  reading,  with  any  reason  assigned  for  it:  and  I  shall  not 
hazard  any  conjecture  of  my  own;  lor  technical  reasons  upheld 
by  old  repute,  and  grown  reverend  by  lencth  of  years, tear  great 
weight  and  authority ;  but  a  new  technicau  reason  appears  with 
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as  little  dignity  as  an  usurper  just  seated  in  his  chair  of  state:  86 
far,  however,  is  plain,  that  the  common  law  seemed  wisely  to 
consider  that  the  real  property  of  this  slate  ooght,  t6  a  degree,  to 
be  put  in  commerce,  to  be  left  free  to  answer  the  exigencies  of 
the  possessors  and  their  families,  and  therefore  admitted  no  per- 
petuities by  way  of  entails ;  and  tho«igh  it  allowed  contingent 
remainders,  it  afforded  them  no  protection. 

The  dissipation  of  young  heirs,  the  splendour  of  great  families, 
the  propriety  of  annexing  sufficient  possessions  to  support  the 
dignities  obtained  by  illustrious  persons,  afford  specious  and 
colourable  arguments  for  perpetuating  and  entailing  estates;  but 
in  a  country  of  trade  and  commerce,  to  damp  the  spirit  of  industry, 
and  to  take  away  one  of  its  greatest  incentives,  the  power  of 
honorably  investing  acquisitions,  would  produce  all  the  mischiefs 
and  inconveniencies  of  the  statute  of  entails :  and  therefore  the 
safety  of  creditors  and  purchasers  make  it,  in  my  opinion,  a 
matter  of  the  highest  importance,  that  the  law  should  be  fixed 
and  certain  with  respect  to  the  limitations  of  real  property  in 
family  settlements ;  not  subject  to  be  questioned  upon  whimsical 
inventions,  started  (though  by  the  ablest  men),  in  order  to  intro- 
duce innovations  in  fundamentals^ 

*One  would  think  it  strange  that  it  should  be  ^  « ..^  ^ 
admitted,  (particularly  in  a  court  of  equity,,  the    ^  J 

hirisdiction  of  reason) ;  that  the  Dake  of  Marlborough  could  not 
limit  bis  estate  to  I>uke  Georee  for  life,  with  remainder  to  his 
sons  in  tail  male,  because  it  is  looking  up  the  estate  beyond  the 
duration  allowed  by  law,  but  that  he  may  deliver  the  keys  to 
another,  and  impower  him  to  do  that,  which  he  himself  could  not. 
That  we  should  be  arguing  thus — ^This  act  prohibited  by  general 
policy  nan  potes  facere  per  teipmim^  sed  notes  facers  per  aKum-^- 
non  per  directum^  sed  per  ooliquutn.  For  all  the  maxims  of 
general  good  sense  and  everlasting  reason  are  maxims  of  equity, 
but  not  rules  in  law. 

The  power  and  pride  of  the  nobiltty  introduced  the  statute  of 
entails  and  perpetuities.  The  reluctant  spirit  of  English  Uberty 
(depressed  as  it  was  before  the  revolution)  would  not  submit  to 
it;  and  Westminster  Halt^  siding  with  liberty,  found  means  to 
evade  it  Recoveries  were  established,  by  which  alienations  were 
introduced,  contrary  to  the  intent  of  the  statute.  What  were  the 
attempts  made  to  frustrate  this  method  of  barring  estates  tail? 
Provisoes  and  conditions*  not  to  alien,  with  a  cesser  of  the  estate 
on  any  such  attempt  by  the  tenant.  What  was  the  determination 
of  the  judges  ?  You  shall  not  give  a  legal  estate,  and  divest  it  of 
legal  incidents.  You  shall  not  by  condition  restrain  an  estate  tail 
from  being  alienabfe,  by  the  mode  in  which  the  law  allows  it  to 
be  alienecf  nor  restrain  a  tenant  in  tail  from  barring,  his  issue  by 
fine;  nay,  you  shall  not  restrain  a  tenant  in  tail  from  committing 
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waste:  his  wife  from  being  endowable:  or  the  husband  of  tenant 
in  tail  from  being  tenant  by  curtesy. 

It  seems  to  me  most  surprising^  after  these  puerile  attempts 
had  been  made,  upon  the  narrow,  fettered,  and  technical  reason- 
r  *4lfi  1  ^^  of  courts  of  law,  had  been  rejected  *and  ex- 
^  ^    ploded  with  contempt  and  derision,  that  it  could 

ever  have  entered  into  the  head  of  man  to  think,  that  he  could 
subvert  the  fundamental  principlea  of  property,  by  the  aid  of  this 
court. 

This  court  considers  all  arguments  and  reasonings  in  the  ab- 
stract, unclogged  by  any  thing  but  the  system  of  the  law  which 
it  is  bound  to  follow ;  I  trust  that  it  will  never  be  so  blind  as  not 
to  see  the  legal  limits;  I  hope  it  will  never  be  so  arbitrary  as  to 
trangress  them. 

This  court  has  no  discretion  to  say  how  far  perpetuities  are  to 
extend,  and  where  they  are  to  stop ;  the  duty  of  this  court  is  to 
give  trusts  the  same  extent  as  legal  limitations,  and  to  make  the 
system  of  law  and  equity  uniform* 

It  was  said  in  the  argument  on  this  case,  that  it  is  determined 
that  a  person  may,  by  executory  devise,  make  an  estate  unalien- 
able for  one  life  in  being,  and  twenty,  or  twenty-one  years  after, 
but  that  the  time  not  to  be  exceeded  is  no  where .  defined,  there- 
fore, that  I  might  as  well  extend  it  beyond  that  period,  as  others 
have  to  it.  It  is  true  that  by  executory  devise,  an  estate  may  be 
locked  up  for  a  life  or  lives  in  being,  and  twenty  or  twenty-one 
years  after.  And  that  is  in  conformity  to  the  course  of  limita- 
tions, and  the  methods  of  conveyance  at  law:  for  a  limitation 
may  be  to  one  for  life,  with  remainder  to  a  person  unborn  in  tail 
or  in  fee.  If  there  are  trustees  to  support  contingent  remainders, 
the  remainder  cannot  be  baj^red  by  the  tenant  for  life,  nor  can  it 
be  conveyed  by  the  remainder-man  till  he  attains  the  age  of 
twenty-one  (a).  Therefore  the  sages  of  the  law  have  properly 
r  ♦419  1  *^'*^^®^  *  perpetuity  as  far  in  executory  devises. 
L  J    which  are  accommodated  to  the  exigencies  in  fami- 

lies, as  in  legal  lunitations.  But  at  the  determination  of  the 
period  of  one  life,  and  twenty,  or  twenty-one  years,  the  estate  is 
alienable.  Whereas,  could  there  be  a  succession  of  estates  for 
life,  with  remainder  to  the  issue  of  such  tenants  for  life,  the  inhe- 
ritance is  locked  up  till  the  estates  for  life  are  all  spent,  and  the 
remainder-man  of  the  inheritance  is  twenty-one.  As  for  instance, 
in  the  present  case,  had  Duke  Charles  lived  to  seventy,  and  then 
had  a  son,  and  that  son  had  lived  to  the  same  age,  and  then  had 

(a)  This  iM  one  of  the  numerous  authorities  which  establish  that  the  period  of 
twenty-one  years  and  a  few  months  after  a  life  or  lires  in  being,  as  the  term  after 
which  an  executory  devise  may  be  limited  to  take  effect,  is  onJy  allowable  with  re- 
ference to  the  birth  and  infancy  of  the  devise.  This  was  particularly  noticed  bj 
Lord  Alvanley,  in  Thellusson  t.  Woodford,  4  Ves.  337,  in  allusion  to  an  obaervm- 
tion  made  by  Mr.  Jostioe  Buller  in  that  case,  et  vide  8.  C.  1  N.  R.  393.  Lon;  v. 
Blackall,  7  T.  R.  103.    Sngd.  Gilb.  on  Uses,  360,  n.  and  the  authoritiea  then  cited. 
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a  son,  the  inheritance  could  not  have  been  charged  or  disposed 
of,  in  less  than  160  years :  and  unless  the  rules  of  limitation  are 
adhered  to,  I  cannot  see  any  reason  why  this  equitable  modifica- 
tion might  not  as  well  be  extended  to  any  remoter  generation 
than  in  the  present  will. 

I  have  thus  far  considered  this  case  upon  hs  general  tendency 
to  a  perpetuity,  beyond  what  I  conceive  the  rules  of  law  allow  : 
I  shall  now  consider  it  particularly  with  regard  to  the  operations 
it  would  have  upon  this  family  settfement,  and  the  endless  disputes, 
questions,  and  expenses  such  unusual  clauses  have  been,  and 
always  will  be  productive  of. 

In  the  first  place,  all  the  real  estates  Duke  John  was  possessed 
of,  are  limited  to  the  present  Duke  George  in  tail,  and  vested  in 
him  on  his  birth.  I  omit  the  absurdity  in  the  law,  that  the  same 
person  should  limit  an  estate  in  remainder,  and  destroy  it  the 
moment  it  comes  into  possession. 

•But  I  want  to  know  what  this  clanse  is.    Is  it  ^^^     , 

a  power?     If  so,  it  is  discretionary  in  the  trustees    *•  -I 

to  execute  it  or  not  But  then,  when  are  they  to  exercise  their 
discretion  as  to  the  execution  or  non-execution  of  it  ?  By  the 
penning  of  the  clause  it  is  plain  the  testator  intended  the  trustees, 
the  survivors,  and  survivor  of  them,  should  be  enabled  to  revoke. 
But  when  ?  At  any  time  1  There  is  nothing  in  the  clause  that 
imports  it;  no:  they  were  empowered  on  the  birth  of  each  and 
every  respective  son  and  sons.  Will  it  be  said,  that  if  they  were, 
empowered  to  revoke  on  the  birth  of  a  son,  this  court  will  enable 
and  order  them  to  execute  that  power,  of  which  they  have 
waived  the  execution?  Suppose  the  clause  had  been  penned 
with  a  greater  latitude  (I  am  now  speaking  of  it  as  a  power,  as 
the  court  on  the  former  hearing,  and  the  counsel  on  this  have 
called  it),  and  the  trustees  had  been  empowered  and  directed  to 
revoke  within  one  year  after  the  birth  of  a  son  :  could  this  court 
have  extended  the  period,  and  supplied  "the  defective  execution  of 
that  power,  in  order  to  devest  Duke  George's  estate  ? 

But  I  really  am  of  opinion  Duke  John  never  intended  it  as  a 
power,  in  the  accurate  sense  and  obvious  meaning  of  that  word. 
He  intended  the  revocation  absolutely  to  take  place,  in  case  the 
events  to  which  it  applied  ever  happened;  and  to  have  perpetu- 
ated the  estate  one  degree  longer  than  usual  by  means  ol  this 
arcanum^  with  which  his  lawyers  had  flattered  his  then  predomi- 
nant passion.  The  word  impoicer  seems  to  me  to  have  been  used 
in  the  will  from  a  poverty  of  language  in  the  drawer  of  it ;  as  the 
word  direct  was  to  ensue,  the  proper  expression  "would  have  been, 
enable  and  direct,  for  the  word  impawer  was  used  only  to  transfer 
a  part  of  the  old  dominion  to  trustees,  who  were  enjoined  to  exe- 
cute  the  direction. 

Perhaps  it  will  then  be  said,  if  it  be  a  trust  enjoined  the  trus- 
tees to  execute,  then  it  remains  during  theparticu-  p  ^.^i  i 
lar  *estate  and  the  non-execution  of  the  trustee     1-         '*'       J 
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cannot  prejudice  the  cesttd  qui  irust^  and  the  court  wutai  consider 
it  as  done  on  the  birth,  and  order  at  any  time  a  revocation  and 
new  limitation,  with  a  relation  to  the  birth.  And  what  would  be 
the  consequence  of  this  doctrine  1  If  the  present  duke  had  en- 
joyed the  estate  for  forty  years  as  tenant  in  tail,  had  cut  timber 
and  spent  the  money,  a  hill  is  then  brought  by  a  remainder-man 
to  have  the  settlement  made  pursuant  to  this  clause,  I  must  order 
him  to  refund  perhaps  100,000/.,  which  he  had  innocently  spent  as 
his  own  money.  Suppose  he  had  married  while  he  was  tenant  in 
tail,  I  must  declare  him  tenant  for  Ufe,  revoke  his  estate  tail,  and 
strip  his  wife  of  her  jointure ;  nay,  perhaps  after  his  death.  And 
all  leases  executed  by  him  as  tenant  in  tail  would  become  void, 
and  the  tenants  be  defeated  of  their  estates  and  improvements. 
And  here  I  cannot  help  taking  notice  of  an  observation  of  that 

Seat  writer  Lord  Bacon,  on  the  attempt  to  make  a  perpetuity  by 
e  introduction  of  a  proviso  conditional,  which  seems  to  me  to 
be  the  same  in  substance  with  the  present  attempt.  These  ^  per- 
petuities,'' said  he,  '*  if  they  shoula  stand,  would  bring  in  all  the 
former  inconveniences  subject  to  entails,  that  were  cut  off  by  the 
former  mentioned  statutes,  and  far  greater,  besides  raising  unkind 
suits,  setting  all  the  kindred  at  jars^  some  taking  one  part,  some 
another,  and  the  principal  parties  wasting  their  time  and  money 
in  suits  of  law ;  so  that  in  the  end  they  are  both  constrained  bj 
necessity  to  join  in  the  sale  of  the  land,  or  a  great  part  of  it,  to 
pay  their  debts,  occasioned  through  their  suits."  Use  of  the 
Law. 

In  pointing  out  a  few  of  those  various  disputes  that  necessarily 
spring  from  these  innovating  clauses,  I  think  I  collect  the  strong- 
est reasons  why  the  law  will  not  admit  them,  and  why  every 
r  *422  1  ^^"^  should  without  hesitation  ^pronounce  them 
'■  J     void.    If  the  law  would  permit  the  confinement  of 

an  estate  beyond  a  life  in  being,  and  the  time  for  a  remainder- 
man's minority  to  expire ;  as  me  law  is  a  system,  it  would  have 
certainly  allowed  it  to  be  done  bv  way  of  limitation,  where,  the 
estate  being  limited,  the  extent  of  the  owner's  dominion  is  visible 
to  all  who  transact  with  him;  and  the  end  of  the  law  is  in  this 
country  only  quiet  and  repose.  But  to  say,  the  law  does  not  allow 
this  by  direct  limitation,  and  yet  allows  the  same  thing  to  be 
effected,  by  I  know  not  what  magic,  in  the  modification  of  an 
equitable  estate,  would  be  productive  of  infinite  suits  and  ques- 
tions, tending  to  defeat  the  design  of  both  law  and  equity,  and 
would  make  both  a  system  of  puerility  and.  jargon. 

It  was  said,  however,  that  I  ought  upon  the  authority  of  the 
case  of  Humbertson  v.  Humbertson,  to  order  the  limitations  to 
/be  made  as  they  may  by  law  at  the  time  of  pronouncing  the  de- 
cree ;  and  therefore  that  1  ought  now  to  decree  an  estate  for  life 
to  the  Duke  and  Mr.  Spencer,  with  remainder  to  their  sons  as 
tenants  in  tail.  That  case  is  reported  by  V^ernon,  2  vol.  737,  and 
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Mr.  Peere  WilUams,  1  vol.  332,  and  by  both  reports  it  looks  as 
if  there  had  been  directions  in  that  decree  to  that  effect.  But  it 
seemed  to  xne  that  such  a  decree,  founded  on  events  subsequent 
to  the  testator's  death,  would  be  very  singular,  and  not  warranted 
by  the  rules  of  law  or  eauity.  I  have  therefore  looked  into  the 
decree  in  the  Register's  book,  and  I  do  not  find  any  part  of  the 
directions,  that  appear  to  me  to  justify  those  observations.  The 
words  of  the  decree,  as  far  as  regards  this  purpose,  are  '*  That 
the  master  do  see  a  settlement  made,  of  the  residue  of  the  trust 
estate,  pursuant  to  the  will  of  the  testator,  with  limitations  to  the 
several  parties  named  to  be  tenants  for  life  in  the  said  will,  and 
to  the  heirs  male  of  their  bodies,  *in  strict  settle-  p  *aoq  i 
ment,  according  to  the  course  of  law ;  and  if  any    ^  ^ 

of  the  parties  who  are  named  tenants  for  life  have  any  issue  male 
living,  their  names  are  to  be  inserted  into  the  deed  of  settle- 
ment" But  not  as  tenants  for  life,  but  "  according  to  the  due 
course  of  law."  (a). 

It  was  further  object,  that  I  should  not  interpose,  but  leave  the 
surviving  trustee  to  act  at  his  discretion.  But  there  is  no  weight 
in  that  objection,  for,  whether  this  be  a  power  or  a  compulsory 
direction  to  the  trustees,  whether  it  be  valid  or  invalid,  the  testa* 
tor  intended  that  the  Duke  of  Marlborough,  the  plaintiff,  should 
have  bis  estate  executed  as  soon  as  conveniently  af\er  his  birth ;  he 
has  a  right,  therefore,  now;  to  have  the  trust  performed,  and  can 
have  it  performed  only  by  the  aid,  and  under  the  direction  of  this 
court 

Upon  the  whole,  therefore,  I  am  of  opinion,  and  do  declare, 
that  the  clause  of  revocation  and  re-settlement  in  the  will  of  John, 
Duke  of  Marlborough,  is  tending  to  a  perpetuity,  and  as  repugnant 
to  the  estate  limited,  is  void,  and  of  none  effect ;  and  I  do  order 
and  direct  that  the  *surviving  trustee  do  convey  |-  ^  .q  .  ^ 
the  new  purchased  premises  to  the  plaintiff  George,    '-  ^ 

Duke  of  Marlborough,  in  tail  male,-  with  remainders  over,  and 
subject  to  such  powers,  provisoes,  conditions,  and  restrictions,  as 
consistent  with  an  estate  tail,  are  pursuant  to  the  will  of  John, 
Duke  of  Marlborough  (a). 

(a)  The  extract  from  the  register's  book  has  been  inserted  by  Mr.  Cox  in  his  note 
to  that  case.  Lord  Alvanley,  who,  like  the  Lord  Keeper,  had  been  dissatisfied  with 
the  reports  of  that  case,  observed  in  Thellusson  v.  Woodford,  4  Ves.  332,  333,  that, 
Uiough  he  knew  he  could  have  trusted  to  Mr.  Cox's  statement,  he  had  neyertheleas 
sent  for  the  book :  his  Honour  remarked,  <*that  the  words  of  the  decree  are  not  so 
accurately  expressed  as  might  hare  been  expected,  but  he  was  satisfied  that  he  must 
mean  all  the  persons  named,  who  were  in  existence  at  the  time  of  the  testator's 
death;  for  it  could  not  be  contended  that  the  children,  bom  afVer  the  testator's  death, 
should,  by  the  accident  of  being  bom  before  the  decree,  have  estates  for  life  given  to 
them."  The  case  is  also  reported,  and  in  the  same  obscure  manner,  Prec  Can.  456« 

(a)  A  trast  of  a  similar  nature  was  declared  void,  Heath  v.  Heath,  po§t,  July  1765, 
Mainwaring  v.  Baxter,  6  Yea.  468 ;  see  also  Wan  v.  PolhUl,  11  Vea.  257. 

On  the  sQ^ect  of  perpetuitias,  see  Theilusson  v.  Woodford,  4  Vea.  SS7,  1 1  Ves. 
1 18,  and  Mr.  Hargrave's  elaborate  argument,  2  Juiid.  Arg.  I.,  and,  upon  thecypret 
doctrine,  see  Mr.  Butler's  note  to  Fearae's  Cont  Rem.  203. 
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Costs  to  all  parties  out  of  the  trust  estate. 

This  decree  was  afierwardd  affirmed  in  Dom.  Proc  on  7th  of  Feb.  1763, 5  TomL 
P.  C.  232. 

King  V.  Burchell.  (a) 

(Ref(.  Lib.  a.  1769,  fol.  56.) 

[22d  &  2dd  June,  8th  &  20th  Not.  1759.  S.  C.  Amb.  379.  Hill,  M88.  Perryn, 
M88. 

Devise  of  an  estate  at  A  to  I  H  for  life,  remainder  to  the  issue  male  of  I  H  and  to 
his  and  their  heirs,  share  and  share  alike ;  and  for  want  of  such  issue,  to  the  issoe 
female  of  I  H,  and  to  her  and  their  heirs,  share  and  share  alike ;  and  for  want  of  such 
issue,  over :  of  an  estate  at  B  to  I  H  for  life ;  remainder  to  the  issue  male  of  his 
body,  and  to  their  heirs ;  and  for  want  of  such  issue,  over;  with  a  proviso  to 
charge  the  premises  for  such  person  as  would  take  next  in  remainder,  in  case  I H, 
or  his  issue  alienate,  dec. ;  I  U  had  two  daughters,  and  suffered  a  recovery  of  the 
estate  at  B ;  held,  that  he  took  an  estate  tail,  and  that  the  proviso  was  repugnant 
to  the  estate. 

JOHN  BLUNT,  by  his  will,  bearing  date  the  26th  of  October, 
r  *425  1  1*731,  devised  his  estate  at  Hunton  and  Linton, 
I-  ^     *in  the  county  of  Kent,  to  his  cousin  John  Harris, 

to  hold  the  same  during  the  term  of  his  natural  life,  and  from  and 
immediately  after  the  determination  of  that  estate,  he  gave  the 
same  to  the  issue  male  of  his  cousin  John  Harris,  lawfully  begotten, 
and  to  his  and  their  heirs,  share  and  share  alike,  and  for  want  of 
such  issue,  then  he  gave  the  same  to  the  issue  female  of  his  cousin 
John  Harris,  lawfully  begotten,  to  her  and  their  heirs,  share  and 
share  alike,  if  more  than  one ;  and  for  want  of  such  issue,  then 
he  gave  the  same  unto  his  cousin,  William  Kiqg,  his  heirs  and 
assigns  for  ever. 

The  testator  taking  notice  that  he  had  covenanted  to  settle  50/1 
\er  annum  on  his  wife,  devised  certain  premises  in  Maidstone  to 
ler,  to  hold  to  her  as  part  of  her  jointure,  for  and  during  her 
natural  life,  and  from  and  immediately  after  the  decease  of  his 
wife,  he  gave  and  devised  the  same  unto  his  cousin,  John  Harris, 
for  life;  and  from  and  immediately  after  thedetermmationofthat 
estate,  unto  the  issue  male  of  the  body  of  his  cousin  John  Harris, 
lawfully  to  be  begotten,  and  to  their  heirs ;  and  for  want  of  such 
issue  to  his  cousin,  William  King,  his  heirs  and  assigns  for  ever. 
The  testator  then  inserted  the  following  proviso :  "  Provided 
always,  and  my  mind  and  will  is,  that  the  several  bequests  and 
limitations  of  the  premises  in  Hunton,  Linton,  and  Maidstone,  so 
devised,  bequeathed,  and  limited,  unto  John  Harris;  and  such 
issue  male  and  female,  is  upon  this  special  condition,  that  if  he, 
the  said  John  Harris,  or  his  issue,  or  any  or  either  of  them,  shall 
at  any  time  or  times  hereafter  alienate,  mortgage,  incumber,  or 

(a)  This  case,  which  was  originally  cited  erroneously  on  the  argument  of  Doc  v. 
Laring.  Burr.  1 103,  was  rectified  3  T.  R,  14.5,  and  in  the  report  in  Ambler,  Feamc, 
C.  R.  181,  but  there  has  been  no  report  of  the  judgment  yet  printed. 
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otherwise  commit  any  act  or  deed  whatsoever,  whereby  to  alter, 
change,  or  defeat  the  same  bequests  and  limitations,  or  any  of 
them  hereinbefore  limited  and  appointed  of  the  said  premises,  that 
then,  and  in  such  case,  he,  the  said  John  Harris,  and  all  and  every 
♦such  other  person  or  persons  so  alienating,  mort-  r-  ^ -og  -i 
gaging,  or  otherwise  incumbering,  altering,  chang-    '-  J 

ing,.  or  defeating  the  same  bequests,  or  any  of  them,  shall  pay  or 
cause  to  be  paid,  and  I  do  hereby  charge  the  said  premises  with 
the  payment  of  2000Z.  unto  such  person  or  persons,  and  his  and 
their  heirs  who  might,  could,  should,  or  ought  next  to  take  by 
virtue  or  means  of  any  of  the  bequests,  devises,  or  limitations, 
hereinbefore  by  me  given,  devised,  or  bequeathed." 

The  testator  died  in  1738.  John  Harris  had  issue  male, 
which  died  in  the  life  of  the  testator.  In  Trin.  Term,  24  &  25 
Geo.  2.  he  suffered  a  recovery  of  the  premises.  He  afterwards 
died,  leaving  the  defendants,  Sarah,  the  wife  of  Burchell,  and 
Mary,  the  wife  of  the  defendant,  Harridge,  his  daughters  and 
co-heiresses. 

This  was  a  bill  to  have  the  sum  of  2000Z.  paid  to  the  plaintiff 
as  a  charge  arising  upon  barring  the  estate  tail. 
^The  Solicitor-General,  and  Wilbraham,  for  the  plaintiff. 

Three  questions  arise  out  of  this  case.     1st.     Whether  John 

Harris  was  tenant  for  life,  or  in  tail,  under  the  will  of  John  Blunt  1 

2dly.  What  is  the  effect  of  the  recovery  suffered  by  John  Harrisi 

3dly.  What  is  the  force  of  the  condition  ?    And  1st,  Whether 

it  is  good  or  not  in  point  of  law,  and  2dly,  whether  it  is  barred 

by  the  common  recovery. 

1.  The  estate  is  expressly  given  to  John  Harris  only  for  life; 
the  additional  words,  after  the  words  of  limitation,  are  a  strong 
indication  of  his  intention,  that  in  case  John  Harris  had  issue  male, 
they  should  take  the  fee,  but  if  he  had  no  issue  male,  that  it  should 
go  over.  There  are  two  sets  of  cases*  under  each  of  which  the 
first  taker  has  been  held  to  take  only  an  estate  for  life,  and  both 
of  them  will  apply  to  the  present  case.  The  first  are  where  there 
are  words  superadded  to  the  words  of  ^limitation,  p  <,  .07  i 
in  which  case,  whether  the  words  of  limitation  be    '  -^ 

in  the  singular  or  plural  number,  the  first  taker  is  only  tenant  for 
life,  as  in  Archer's  case,  1  Co.  66.  Clark  v.  Day,  Mo.  593,  &c.. 
Lisle  V.  Gray,  2  Lev.  223,  Legate  v.  Sewell,  Raym.  278.  The 
next  class  of  cases  are  where  the  word  issue  has  been  held  to  be 
a  word  of  purchase,  and  not  of  limitation,  Luddington  v.  Kime, 
1  Salk.  224.  Lord  Raym.  203.  Backhouse  v.  Wells,  Stra.  731. 
Those  cases,  in  which  it  has  been  considered  as  a  word  of  limita- 
tion are  only  such  where  the  intent  of  the  testator,  that  the  issue 
should  not  take  by  purchase,  has  been  strongly  marked.  In  the 
present  case  it  does  not.  The  intent  is  to  be  collected  from  the 
whole  will  taken  together;  as  one  part  gives  light  to  another. 
John  Harris  could  not  by  any  construction  be  entitled  to  more 
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than  an  estate  for  life  under  that  clause ;  not  only  as  the  super- 
additional  words  must  be  rejected,  but  because  the  first  taker  of 
the  inheritance  would  take  the  whole,  when  the  testator  meant 
that  it  should  be  divided:  another  reason  is,  because  there  is  a 
subsequent  limitation  to  the  issue  female,  which  must  be  re- 
jected too. 

The  present  case  is  like  Luddington  v.  Kime,  having  a  double 
contingent  remainder,  with  this  difference  only,  in  that  case  it 
was  expressed,  in  this  it  is  implied.  They  are  all  contingent 
uses,  and  concurrent.  If  issue  male,  they  are  to  take ;  if  none, 
then  according  to  the  first  clause,  issue  female ;  and  then  the 
remainder-man:  in  the  latter  clause  the  issue  female  are  lefl  out 

2dly.  As  to  the  effect  of  this  recovery.  If  John  Harris  is  tenant 
for  life,  it  is  a  forfeiture  of  the  estate,  and  in  that  case,  if  the 
remainders  are  vested,  the  next  in  inheritance  is  entitled  ;  if  they 
are  contingent,  the  contingency  is  destroyed,  and  as  the  remain- 
der in  fee  cannot  be  in  abeyance,  the  heir-at-law  of  the  grantor 
is  entitled.  Carter  v.  Barnardiston,  1  P.  W.  605.  The  inherit- 
r  *428  1  ^°^®  pending  •the  contingenciy  of  a  remainder 
*•  J    descends  to  tne  heir.    Beck's  case.  Lit  Rep.  159. 

S.  C.  Boreton  v,  Nicholls,  Cro.  Car.  363.  Fearne,  C.  R.  352. 

Sdly.  As  to  the  condition,  whether  it  is  good  or  not  at  law. 
One  point  is  observable  in  all  these  kinds  of  conditions,  viz.  whether 
they  are  to  restrain  a  rightful  or  a  tortious  alienation ;  for  they 
must  not  be  repugnant  to  the  nature  of  the  estate  given :  Corbet's 
case,  1  Co.  83.  Mildmay's  case,  6  Co.  40.  Portington's  case,  10 
Co.  35.  RichePs  case,  Co.  Lit.  377.  a.  But  the  present  condition 
is  not  so.  For,  considering  John  Harris  as  tenant  for  life,  the 
destroying  the  contingent  uses  is  a  tortious  act.  Tenant  for  life 
of  a  trust  estate  cannot  do  it  since  the  case  of  Penhay  v.  Hurrell, 
2  Vem.  370.  The  court  will  support  conditions  to  restrain  tor- 
tious acts  where  they  are  not  repugnant  to  the  estate.  Such  a 
condition  as  the  present  is  of  use :  it  is  to  charge  with  2000/.  It 
would  be  of  great  use,  supposing  tenant  for  life  was  also  entitled 
to  the  reversion  in  fee,  with  intermediate  remainders.  Consider- 
ing John  Harris  to  be  tenant  in  tail,  the  condition  is  also  good,  for 
though  a  condition  is  not  good  to  restrain  tenant  in  tail  from  suf- 
fering a  recovery,  yet  a  condition  not  to  alien  is  good,  a  cove- 
nant by  tenant  in  tail  not  to  suffer  a  common  recovery  is  good. 
Collins  V.  Plummer,  1  P.  W.  104.  This  Is  not  a  case  of  a 
restraint,  it  is  an  alternative :  that  is,  if  you  bar  the  entail,  you 
shall  pay,  and  the  estate  shall  be  charged  with  2000/.  A  charge 
of  a  gross  sum,  or  of  an  annual  payment  out  of  an  estate  tail,  to 
take  place  at  a  future  day,  would  be  good,  if  charged  at  the  time 
of  the  creation  of  the  estate.  This  is  no  more  :  it  "is  to  take  place 
on  the  happening  of  an  event 

r  *420  1  As  to  the  point,  whether  the  condition  is  barred 
*•  J     by  ♦the  recovery,     l^he  distinction  is  taken  in  Page 
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y.  Haywardy  1  Mod.  108 ;  2  Lev.  28v  that  where  a  comfition  runs 
-with  the  land,  it  is  not  barred  by  a  common  recovery,  but  a  col- 
lateral condition  is.    The  present  i&  of  the  former  kind. 

The  Attomey-Generaly  Sewell,  and  Webb,  for  the  defendants. 

The  plaintiff  insists  that  John  Harris  took  an  estate  for  life,  but 
whether  for  life,  or  in  tail,  that  the  proviso  conditfonal  was  good 
As  to  what  estate  John  Harris  took,  it  is  clear  that  it  was  an 
estate  tail.  Superadded  words  have  the  eifect  of  constituting  an 
estate  tail  only  in  those  cases  where  the  prior  words  of  limitation 
are  in  the  singular  number^  as  in  Archer's  case,  Clarke  v.  Day, 
&c.,  or  where  there  are  other  words  so  very  stronsly  expressive 
of  the  testator*s  intent  only  to  give  an  estate  for  life,  that  they 
control  the  operation  of  law.  The  present  is  most  like  the  case 
of  Goodrigbt  v.  PuUyn,  2  Lord  Kay,  1437,  there  the  subsequent 
words  were  held  not  to  be  sufficient  to  alter  the  force  of  the  prior 
words  of  limitation.  In  Wright  v.  Pearson,  ante  119,  the  same. 
It  may  be  objected,  that  the  distinction  between  those  cases  and 
the  present  is,  the  word  used  in  both  of  them  was  Aefrs,  but, 
however,  in  a  will,  greater  latitude  g{  expression  is  always  given, 
and  issi(e  has  been  held  as  operative,  as  a  word  of  limitation,  as 
heirs.  As  to  Luddington  v.  Kime,  it  is  no  authority  here,  that 
devise  being  penned  in  a  very  extraordinary  manner.-  In  the 
present  case,  if  these  words  are  to  be  considered  as  words  of  pur- 
chase, this  absurdity  will  follow,  that  if  the  eldest  son  of  John 
Harris  had  died  in  hi»  lifetime,  leaving  issue  male,  the  estate 
would  have  survived,  and  gone  from  him.  Another  argument 
against  construing  the  present  as  words  of  purchase  may  be 
^aken  from  the  proviso.  It  would  be  ridiculous  to  r-  ^^.^^  ^ 
suppose  that  the  testator  meant  to  give  an  unali-    ^  ^ 

enable  estate  to  John  Harris,  and  at  the  same  time  clog  the  devise 
of  it  with  a  charge,  in  case  of  his  alienation. 

As  to  the  proviso,  it  is  void  ab  initio.  It  is  to  restrain  what  is 
incident  to  an  estate  tail,  and  therefore  void,  as  it  would  otherwise 
introduce  a  perpetuity.  Jervis  v.  Bruton,  2  Vern.  251,  Poole's 
case,  cit.  Moor,  800,  810.  But  even,  if  the  condition  is  not  void 
in  itself,  yet,  being  a  subsequent  charge,  it  is  barred  by  the  re- 
covery, which  the  case  of  Benson  v.  Hudson  sufficiently  proves. 

The  Solicitor-General  in  reply. 

Issue  was  originally  a  word  of  purchaser  and,  in  its  technical 
sense,  was  uniformly  considered  as  such.  If  the  testator's  intent, 
however,  requires  it,  it  may  be  made  a  word  of  limitation,  but  not 
unless  absolutely  iiecessaiy.  Here  the  sense  requires  it  to  be 
used  as  a  word  of  purchase,  because  of  the  words  of  limitation 
superadded.  Shelley's  case,  1  Co.  95,  t.,  which,  if  the  prior 
words  are  not  construed  words  of  purchase,  are  inoperative.  As 
to  Wright  V.  Pearsout  that  was  determined  on  the  whole  context, 
there  was  no  evidence  of  testator's  mtent.  Goodright  v.  Pullyn 
was  the  same,  except  that  it  had  no  clause  for  trustees  to  preserve 
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contingent  remainders.  In  Higgins  v.  Dowler,  1  P.  W.  98, 
Stanley  v.  Leigh,  2  P.  W.  686,  (Jower  v.  Grosvenor,  Barn.  Cb. 
Rep.  54,  the  words  default  of  heirs,  or  want  of  heirs,  in  a  case  of 
personal  estate,  will  constitate  a  contingent  remainder,  and  though 
there  happens  to  be  no  instance  of  a  similar  rule  in  real  estate, 
yet,  from  necessity  of  construction,  there  may.  As  to  the  objec- 
tion, that  the  proviso  conditional  supposed  an  estate  tail,  the 
answer  is,  that  the  proviso  may  be  reconciled  to  an  estate  for  life ; 
for  though  the  father  could  not,  the  issue  might  alienate,  and  the 
r  *431  1  ^^°*  *"  whom  the  fee  attached  upon  birth,  alienating, 
I*  ^     ^as  against  his  issue,  would  charge  the  estate.    As  to 

the  condition  to  charge  on  alienation,  though  a  condition  cannot 
restrain  a  tenant  in  tail  from  suffering  a  recovery,  yet  such  a 
charge  may  be  imposed  by  way  of  alternative :  that  is,  tenant 
may  bar  the  estate,  or  not,  as  he  pleases ;  if  he  does  it  shall  be 
chargeable  with  2000/. 

The  Lord  Kebper. — [After  stating  the  case]  Upon  this  will, 
and  state  of  the  facts,  the.  first  question  made  by  the  counsel  for 
the  plaintiff,  was,  whether  John  Harris,  under  this  will,  took  an 
estate  for  Ufe,  or  in  tail  ?  The  first  argument  was,  that  i>sice, 
technically,  is  a  word  of  purchase,  and  words  of  limitation  being 
added,  the  devise  was  to  the  issue  of  John  Harris,  after  bis  death, 
in  fee ;  and  it  was  compared,  among  other  cases,  to  Luddington 
V.  Kime,  Salk.  224. 

But  the  true  answer  to  that  is,  1st,  That  there  is  no  technical 
word  in  a  will ;  if  the  testator's  intent  be  plain,  the  court  will 
modify  and  effectuate  his  expressions.  2dly,  That  the  case  has 
no  resemblance  to  Luddington  v.  Kime,  because  there  the  re- 
mainder was  expressly  contingent  '*  to  A  for  life,  and  in  case  he 
have  any  issue  male,  to  such  issue  male,  and  his  heirs  for  ever: 
and  if  he  die  without  issue  mal^,  then  to  B  and  his  heirs  for  ever." 
There  the  context  necessarily  supplies  "  without  (having)  issue 
male." 

And  to  make  the  word  issue  a  word  of  purchase  in  that  will, 
the  court  held,  that  issue  was  to  be  taken  there  as  nomen  singu- 
larCf  because  the  inheritance  was  annexed  to  the  word  issue. 
Here  it  is  expressly  used  in  the  plural  number,  '<  to  his  issue  and 
their  heirs."  So  that,  if  he  intended  the  issue  to  take  as  pur- 
chasers, he  intended  them  to  take  as  joint-tenants ;  and  if  John 
Harris  hod  ten  sons,  and  the  youngest  survived,  the  nine  elder, 
r  *43^  1  ^"^  *their  issue,  should  be  disinherited,  which  is 
*-  **     J     an  intent  too  absurd  to  be  supposed. 

It  is  manifest  to  me,  that  the  testator  intended  the  word  issue 
as  a  word  of  limitation.  Because  he  intended  that  John  King 
should  take  the  estate  for  want  of  issue  male  of  John  Harris, 
whenever  that  default  of  issue  happened ;  and  there  is  not  a  colour 
to  say,  in  grammatical,  critical,  or  liberal  construction,  that  there 
is  any  period  to  which  that  want  of  issue  is  restrained.    And 
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here  is  a  plain  limitation  of  the  whole  fee  in  particular  estates 
and  remainders. 

But  then  it  is  said,  here  are  words  of  limitation  superadded  to 
the  word  mtee,  and  if  issue  is  taken  as  a  word  of  limitation,  the 
words,  «*  and  their  heirs,"  are  nugatory. 

It  is  true  that  the  best  construction  of  deeds  and  wills,  is  to 
give  every  word  an  effect,  if  it  can  receive  it  consistently  with 
other  parts  of  the  deed  or  will.  And  therefore,  in  the  case  of 
Backhouse  v.  Wells,  where  the  devise  was  "  to  B  for  his  life  oniy^ 
and  from  and  after  his  decease,  then  to  the  issue  male  of  his  body 
lawfully  to  be  begotten,  if  God  shall  bless  him  with  any,  and  to 
the  heirs  male  of  the  body  of  such  issue ;  and  for  default  of  such 
issue,  remainders  over."  There  was  the  negative  word,  only, 
and  isstie  was  collocated,  so  as  to  import  namen  singuIarCf  and 
the  court  was  at  liberty  to  take  it  as  a  limitation  to  the  first  and 
every  other  son  of  such  issue.  But  in  the  case  of  Shawe  v. 
Weigh,  where  issue  was  used  in  the  plural  number,  in  Legate  v. 
Sewell,  where  heirs  was  used  in  the  plural  number,  and,  in  both 
cases,  words  of  limitation  superadded;  the  courts  were  of 
opinion,  that  the  first  Umitation  carried  an  estate  tail ;  and  yet 
the  latter  words  of  limitation  were,  by  that  construction,  rendered 
of  no  effect. 

And  there  is  not  a  case  in  the  books  where  issue  or  heirs  have 
been  used  in  the  plural  number,  and  words  of  ♦limi-  p  *aoo  i 
tatioo  added,  that  they  have  been  taken  as  words     ^  J 

of  purchase,  but,  on  the  contrary,  heir,  in  the  singular  number, 
has,  and  issue  may,  from  the  context,  be  construed  words  of 
limitation  (a). 

But,  in  the  present  case,  I  think  the  proviso  conditional  is  a 
plain  declaration  of  the  testator  himself,  that  he  had  ^iven  John 
Harris  an  estate  tail,  and  that  he  intended  to  restrain  him  from  a 
legal  dominion  over  it.  **  If  the  said  John  Harris,  or  his  i^suc, 
or  any  or  either  of  them,  shall  at  any  time  hereafter  alienate, 
mortgage,  incumber,  or  otherwise  commit  any  act  or  deed  what- 
soever, whereby  to  alter,  charge,  or  defeat  the  limitations ;  then, 
and  in  such  case,"  &c.  Now,  how  could  John  Harris  charge  or 
incumber  the  limitation  subsequent,  if  the  testator  had  given  him 
only  an  estate  for  life  7 

(a)  Mr.  Justice  Olive,  in  Roe  d.  Dodmn  v.  Grew,  2  Wils.  324,  observe*,  '<Tfae 
word  i§9ue  is  one  of  the  most  vexed  words  in  the  books ;  sometimes  it  is  nomen 
nn^ulare,  sometimes  pluraU  sometimes  a  word  of  Umitation^  sometimes  of  pur^ 
chatef  but  it  must  always  be  construed  according  to  the  intent  of  the  will  or  deetl 
wherein  it  is  used ;"  and  in  the  same  case,  Mr.  Justice  Gould  says,  **  The  word  ittue 
is  used  in  the  statute  de  donit  promiscuously  with  the  word  heir§.  The  term  istite 
conprehends  the  whole  generation  as  well  as  the  won!  keit§,  and  in  my  jadgmcnt, 
the  word  iatue  is  more  properly,  in  its  natural  signification,  a  word  of  Umitcuion 
than  ofpurcfuae"  See  also  the  observations  of  the  court  in  Doe  ▼.  Applin,  4  T.  K. 
88,  89,  and  the  argument  of  Mr.  Justice  Hansford  there  eited ;  and  Gale  v.  Dennett, 
Amb.  681.  Haydon  v.  Wtlshere,  3  T.  R.  372.  Doe  v.  Collis,4T.R.  294.  Butler  v. 
SCntton,  3  Bro.  C.  C.  367.  Hockley  v.  Mawbrey,  1  Ves.  jun.  150.  Davor.port  v. 
Hanbury,  3  Ves.  257.    l-eigh  v.  Norbury.  13  Ves.  340. 
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Wright  V.  Pearson,  ante  1 19»  Trin.  1758,  determined  by  me, 
r  •434  1  *^**»  "*  ^y  ''pinioDf  a  much  8tronf;er  case  than 
L  *^^  J  the  present ;  for  there,  after  a  limitation  for  life,  the 
next  limitation  was  to  support  contingent  remainders ;  and  that, 
too,  was  a  case  of  a  trust,  and  I  was  strongly  pressed  with  the 
authority  of  Bagshaw  v.  Spencer.  I  was,  aner  the  best  consi- 
deration I  couldgive  it,  and  after  ransacking  all  the  precedents, 
of  opinion,  that  it  was  the  limitation  of  an  estate  tail  I  have 
revised  my  notes,  and  find  it  was  argued,  and  treated  in  every 
respect  like  the  present  case.  There  was,  as  I  remember,  an 
appeal  to  the  House  of  Lords,  which  was  deserted,  and  therefore 
the  acquiescence  of  the  bar  in  that  judgment,  is  what  makes  it, 
after  mature  consideration,  a  considerable  authority  with  me, 
though  it  was  a  judgment  of  my  own. 

I  am  therefore  of  opinion,  for  the  reasons  mentioned,  and  upon 
the  authorities  cited,  that  John  Harris  took  under  this  will  an 
estate  tail  (a). 

The  only  remaining  question  is,  whether  a  man  can  give  an 
estate  tail,  and,  by  annexing  a  proviso  conditional  not  to  alien, 
charge  the  estate  upon  the  alienation  of  tenant  in  tail,  with  such 
sum  of  money  as,  he  thinks  proper  1  And  I  can  no  more  think  of 
saying  any  thing  upon  that  question,  than,  if  it  were  made  one, 
whether,  if  a  person  should  purchase  an  estate  in  fee  simple,  it 
would  be  descendible  to  heirs  female  ?  (&). 

Bill  dismissed.  But,  as  the  testator's  wil|  is  very  inaccurate, 
without  costs. 


r    *4S5    ]    ♦£»!  of  Northumberland  V.  Earl  of  Egre- 

mont 

(Reg.  Lib.  a.  1759,  fol.  119.) 

[1759.  20th,  21ft,  &  22d  Fetnmuy,  26th  Norember.  8.  C.  Perrfn,  M88.] 
The  coQit  win,  from  the  general  frame  of  a  eettlement,  collect  the  intent  oontmy  to 
the  ezpreM  words  of  a  partioolar  clauae,  and  therefore,  where  an  estate  in  N,  pait 
of  the  general  eeute,  waa,  in  default  of  iiaue  male  of  that  maniage,  limited  to  the 
first  and  other  dangfaters,  and  terms  were  created  of  the  whole  estate,  to  raise  por- 
tions for  daughters,  payable  at  certain  times,  and  in  certain  events ;  and  in  cass 
there  was  no  issue  .male  of  Ihat  marriage,  such  portions  were  directed  to  he  aug- 
mented ;  with  a  proviso,  that  in  case  any  daughter  should  he  entitled  to  the  estate 
in  N  before  the  portion  appointed  for  her  thauld  be  to  be  paid,  then  her  portico 
should  cease,  and  not  he  paid :  there  being  an  only  daughter,  and  the  fiither  haTiog 
died  without  issue  male  aAer  her  portion  was  Tested,  held,  that  she  ought  to  be 
considered  as  an  eldest  son,  and  that  she  was  not  entitled  to  the  augmented  por^ 
tion,  though  the  eetate  vested  after  it  became  payable. 

CHARLES,  Duke  of  Somerset,  in  1688,  had  married  Elisa, 

(a)  See  Mr.  Feame's  obsenrations  upon  this  case,  C.  R.  1 68,  164,  and  the  cmss 
cited  by  him  ;  and  paiticulariy  Koe  d.  Dodson  ▼.  Grew. 

(6)  See  Mr.  Knowles's  celebrated  argument  in  Taylor  ▼.  Hoofde,  Burr.  84,  cit 
Feame,  C.  R.  257.  Driver  ▼.  Edgar,  Cowp.  379.  Ooodill  v.  Brigham,  1  B.  A  P. 
192. 
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only  daughter  and  heiress  of  the  Duke  of  Northumberland :  and  the 
estates  which  were  settled  upon  that  marriage  consisted  of  three 
classes.  First,  The  Wiltshire  and  Somerset  estate,  the  property 
of  the  Duke  of  Somerset ;  Secondly,  An  estate  situate  in  the 
counties  of  Durham,  Cumberland,  York,  Sussex,  and  the  city  of 
Carlisle,  which  was  the  inheritance  of  the  Duchess ;  Thirdly, 
The  Northumberland  estate,  which  was  also  the  inheritance  of 
the  Duchess. 

By  indenture,  bearing  date  the  4th  of  July,  1715,  made  upon 
the  marriage  of  Algernon,  Earl  of  Hertford  (aflerwards  Duke 
of  Somerset,  and  eldest  son  of  the  above  marriage)  with  Frances 
Thynne,  reciting,  that  by  indentures,  bearing  date  the  17th  and 
18th  of  January,  1683,  upon  the  marriage  of  the  said  Charles^ 
Duke  of  Somerset,  several  manors,  &c.,  in  the  counties  of  Wilts 
and  Somerset,  were  settled  and  assured  upon  the  uses  and  trusts 
therein  mentioned ;  and  further  reciting,  that  by  an  indenture, 
bearing  date  the  4th  of  June,  1707,  made  between  the  said  Duke 
and  Duchess  of  Somerset,  and  the  said  Earl  of  Hertford,  of  the 
first  part ;  and  Thomas  Beach,  and  John  Felton,  of  the  second 
part ;  and  Lady  *Rachael  Russell,  and  Lord  Ab-  |>  ^ .  ng  ^ 
ingdon,  of  the  third  part ;  it  was  agreed,  that  the    ■-  -< 

several  and  respective  recoveries  wherein  the  said  Earl  of  Hert- 
ford came  in  as  vouchee  of  the  lands  and  hereditaments,  &c.  in 
the  same  recoveries  respectively  comprized,  lying  within  the  sev- 
eral counties  of  York,  Northumberland  and  Cumberland,  Sussex, 
Somerset  and  Wilts,  and  in  the  city  of  Carlisle,  should  be  and 
enure  to  the  several  uses,  &c.  thereinafter  Umited,  &c.  And  that 
in  the  said  indenture  was  contained  a  proviso  or  power  for  the 
said  Duke  and  Duchess  of  Somerset  jointly,  by  any  deed  or  deeds 
under  their  hands  and  seals,  attested  by  three  or  more  credible 
witnesses,  with  the  consent  of  the  said  Earl  of  Hertford,  and  in 
case  of  his  death  without  issue  male,  then  with  such  further  con- 
sent as  is  therein  mentioned,  to  revoke,  aher,  or  make  void,  all  or 
any  of  the  uses,  &c.  and  bv  the  same  or  any  other  deeds  attested 
as  aforesaid,  to  limit  and  appoint  any  new  uses,  &c. ;  it  was 
thereby  declared  that  the  said  recoveries  should  enure  to  the  several 
uses,  &c.  thereinafter  limited  (that  is  to  say). 

As  to  the  said  premises  in  the  counties  of  Wilts  and  Somerset 
to  trustees  for  ninety-nine  years  upon  trusts  since  determined ; 
remainder  as  to  part  to  the  said  Earl  of  Hertford  for  life ;  re- 
mainder as  to  other  part  of  the  premises  to  trustees  to  the  use  of 
the  said  Frances  Thynne  for  her  jointure ;  remainder,  as  to  the 
whole,  to  the  said  trustees  for  the  term  of  600  years  upon  the 
trusts  thereinafter  declared ;  remainder  to  the  said  Duke  of  So-^ 
merset  for  life ;  remainder  to  the  said  Duchess  of  Somerset  for 
life;  remainder  to  the  said  Earl  of  Hertford  for  life;  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  in  like 
manner  to  the  Ixird  Percy  Seymour,  second  son  of  the  said 
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Duke  and  Duchess  of  Somerset,  in  like  manner,  with  remainder 
to  ail  other  the  sons  of  the  said  Duke  and  Duchess  of  Somerset, 
with  remainder  to  the  right  heirs  of  the  said  Duke  of  Somerset 
r  *437  1  *'^^  ^^  ^^^^  several  premises,  situate  in  the 
L  J    several   counties  of  Durham,  Cumberland,  York, 

Sussex,  and  the  city  of  Carlisle  (being  the  ancient  inheritance  of 
the  duchess),  to  the  said  Duchess  of  Somerset  for  life;  remainder 
to  the  said  Duke  of  Somerset  for  life ;  remainder  of  them  and  all 
other  the  premises  the  inheritance  of  the  said  Duchess  of  Somer- 
set, to  the  said  Earl  of  Hertford  for  life ;  remainder  to  trustees 
for  a  term  of  600  years ;  remainder  to  the  first  and  every  other 
son  of  the  said  Earl  of  Hertford  in  tail  male ;  remainder  as  to  the 
premises  in  Northumberland  and  Cumberland  to  the  said  Duchess 
of  Somerset  for  life,  and  after  her  decease,  if  there  was  no  issue 
male  of  the  said  Earl  of  Hertford ;  as  to  the  premises  in  North- 
umberland, to  the  first  and  every  other  daugnter  of  the  Earl  of 
Hertford,  in  tail  general;  remainder  of  that  and  all  other  the 
inheritance  of  the  Duchess  to  Lord  Percy  Seymour  for  life ; 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remain- 
ders over. 

The  trusts  of  the  terms  of  600  years,  and  600  years,  were 
declared  as  follows :  that  in  case  the  said  Earl  of  Hertford  should 
happen  to  die,  having  one  or  more  younger  son  or  younger  sons, 
and  one  or  more  daughter  or  daughters,  or  any  of  them,  besides 
a  son  that  should  take  by  virtue  of  the  limitations  therein  men- 
tioned, that  then  the  said  trustees,  and  the  survivor  of  them, 
should  from  and  after  the  death  of  the  said  Earl  of  Hertford,  and 
also  after  the  death  of  either  of  them,  the  said  Duke  of  Somerset, 
and  the  said  Frances  Thynne,  out  of  the  rents,  issues  and  profits* 
of  the  said  premises,  or  by  granting  estates  or  leases  thereof,  or 
of  any  part  thereof,  &c.  raise,  levy  and  pay  unto  each  such 
daughter  of  the  said  Earl  of  Hertford,  the  full  sum  of  10,000/.  for  the 
marriage  portion  of  each  such  daughter,  to  be  paid  to  each  such 
daughter  at  such  times  as  the  said  Duke  and  Duchess  of  Somer- 

r  *438  1  ^^  ^"^  ^^^  *^'^  ^^^^  ^^  Hertford,  during  their  joint 
*-  J    ♦lives,  and  as  the  survivors  and  survivor  of  them 

should  appoint ;  and  after  the  death  of  the  said  Earl  of  Hertford, 
and  also  of  the  said  Duke  of  Somerset,  or  the  said  Frances 
Thynne,  at  their  respective  ages  of  seventeen  years,  or  day  of 
marriage  first  happening,  in  case  they  should  be  then  unmarried 
and  under  that  age,  otherwise  to  be  paid  on  the  death  of  the  said 
Earl  of  Hertford  and  the  said  Duke  of  Somerset,  or  of  the  said 
Earl  of  Hertford  and  the  said  Frances  Thynne. 

And  upon  the  further  trust,  that  in  case  it  should  happen  tliat 
there  should  be  no  issue  male  of  the  said  Earl  of  Hertford 
begotten  on  the  body  of  the  said  Frances  Thynne,  or  if  there 
should  be  any  such  issue  male,  and  all  such  issue  male  should  die 
without  issue  male  before  any  such  issue  male  should  attain  the 
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age  of  twenty-one  years,  and  the  said  Earl  of  Hertford  should 
have  issue  by  the  said  Frances  Thynne  one  or  more  daughters, 
that  then  the  said  trustees,  &c.  should  and  might,  by  and  with  the 
consent  and  direction  of  the' said  Earl  of  Hertford  during  his  life, 
out  of  the  rents,  issues  and  profits  of  the  term  of  600  years  so 
first  limited  as  aforesaid,  and  after  the  death  of  the  said  Duke  and 
Duchess  of  Somerset,  or  with  the  consent  of  them,  or  the  survivor 
of  them,  as  also  of  the  said  premises  comprised  in  the  said  other 
term  of  600  vears,  or  by  mortgage,  &c.  raise,  levy,  and  pay  unto 
each  such  daughter  of  the  said  Earl  of  Hertford  by  the  said 
Frances  Thvnne,  the  several  and  respective  sums  therein  men- 
tioned, for  the  marriage  portion  and  portions  of  each  and  every 
such  daughter  at  such  time  and  times,  and  in  such  manner  as  the 
said  Earl  of  Hertford,  during  his  life,  should  direct  and  appoint ;  and 
after  the  death  of  the  said  Earl  of  Hertford,  at  the  respective  ages  of 
seventeen  years,  or  days  of  marriage  of  each  such  daughter  first  hap- 
pening; and  in  particular  that  if  there  should  be  but  one  daughter, 
the  sum  of  25,000/.,  with  a  proviso,  *that  in  case  the  ^  «« .  og  -i 
said  Earl  of  Hertford  should  in  his  life-time  prefer    ^  ^ 

in  marriage  any  of  his  said  daughters,  or  if  any  of  them  should 
receive  a  portion  provided  for  a  daughter,  there  being  also  a  son 
of  the^said  Earl  of  Hertford,  then  no  more  of  the  said  sums  thereby 
appointed  to  be  raised  for  the  portion  of  such  daughter  so  pre- 
ferred, who  should  have  received  a  portion  as  aforesaid,  should  be 
raised  by  virtue  of  the  said  indenture  than  what  should  make  up 
the  sum  given  with  her  in  marriage,  or  so  received  by  her  as 
aforesaid,  the  sum  intended  by  the  said  indenture  to  be  her  portion. 

It  was  also  further  provided,  that  if  any  daughter  of  tne  said 
Earl  of  Hertford  should  be  entitled  to  the  premises  in  Northum- 
berland, comprised  in  the  said  settlement,  by  virtue  of  the  limita- 
tion thereof,  before  the  portion  appointed  for  such  daughter  should 
be  to  be  paid,  then  the  portion  of  such  daughter  should  cease,  and 
not  be  raised. 

And  in  the  said  indenture  of  settlement  was  the  clause  follow- 
ing, viz.  And  whereas  the  manors,  &c.  in  the  said  counties  of 
Wilts,  Somerset,  and  Northumberland,  are  comprised  in  the 
terms  for  years  created  by  the  said  recited  settlements,  or  some 
of  them,  upon  trust  for  raising  the  several  sums  of  money  therein 
mentioned ;  now  to  the  intent  that  the  present  provisions  hereby 
intended  to  be  made  for  the  said  Earl  of  Hertford,  and  the  joint- 
ure, and  the  increase  thereof  hereby  intended  for  the  said  Frances 
Thynne  for  her  life,  and  other  the  provisions  hereby  made  for  the 
issue  male  or  female  of  the  said  Earl  of  Hertford,  and  Frances 
Thynne,  by  and  out  of  the  premises  in  the  said  counties  of  Wilts, 
Somerset,  and  Northumberland,  may  not  be  defeated  or  preju- 
diced by  the  said  several  terms  or  trusts  thereof  declared  in  the 
said  recited  settlements  mentioned :  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  to  these  r.  9aaq  i 
*  presents,  that  during  the  continuance  of  the  said    ^  ^ 
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provisions  for  the  said  Earl  of  Hertford  and  Frances  Thynney 
and  for  their  issue,  male  and  female  hereinbefore  contained,  the 
respective  trustees  of  the  said  several  and  respective  terms,  their 
several  executors,  administrators  and  assigns  shall,  hj  and  oat  of 
the  rents,  issues  and  profits,  and  by  the  other  ways  and  means 
mentioned  in  the  said  settlement,  raise  the  moneys  intended  to  be 
thereby  raised  by  and  out  of  all  the  said  manors,  &c.,  comprised 
in  all  the  said  terms,  other  than  out  of  the  said  manors,  &c.  in 
the  said  counties  of  Wilts,  Somerset,  and  Northumberland. 

The  issue  of  this  marriage  was  one  daughter,  Lady  Elizabeth 
Seymour,  afterwards  Countess  of  Northumberland,  and  one  son, 
George,  Lord  Beauchamp. 

Bv  the  settlement  made  on  the  marriage  of  the  plaintiffs,  the 
Earl  and  Countess  of  Northumberland,  dated  16th  of  February, 
1740,  reciting  that  Lord  Beauchamp  was  then  alive,  and  that  the 
said  Countess  of  Northumberland  had  attained  her  age  of  twenty- 
one,  and  that  she  was  therefore  entitled  to  the  sum  of  10,00ML 
only;  she  assigned  the  said  sum  of  10,000/.  to  trustees  for 
the  benefit  of  younger  children.  The  said  Charles,  Duke  of 
Somerset,  and  the  said  Earl  of  Hertford,  thereby  covenanted  to 
pay  4  ver  cent  upon  the  above  sum ;  and  upon  the  death  of  the 
said  Cnarles,  Duke  of  Somerset,  and  the  said  Eari  of  Northum- 
berland, the  trustees  were  empowered  to  raise  the  said  sum  of 
10,000^ 

Lord  Beauchamp  died,  July,  1745,  under  the  age  of  twenty- 
one,  withouti  ssue.  Charles,  Duke  of  Somerset,  died  2d  Decem- 
ber, 1748,  and  was  succeeded  in  his  title  by  his  son  Algernon, 
Earl  of  Hertford,  who  died  7th  February,  1749,  without  anv 
further  issue  besides  the  Countess  of  Northumberland,  bv  which 
means  she  became  entitled  under  the  settlement  to  the  Northum- 
berland estate. 


r    *441     1        *'^'*^  ^*^^  prayed  that  the  sum  of  25,0001  might 
*■  J     be  raised  by  mortgage  of  the  two  terms  of  600 

years  in  the  settlement  of  the  4th  of  July  1717;  that  10,000^, 


part  thereof,  might  be  paid  to  the  Eari  of  Elgremont,  to  the  trusts 
in  the  plaintifPs,  the  Countess  of  Northumberland,  marriage  set- 
tlement ;  and  the  other  15,000/.  to  the  plaintiff,  the  Earl  of  Nor- 
thumberland. 

The  Attorney-General,  the  Solicitor-Greneral,  Sewell,  and  Cow- 
per,  for  the  plaintiffs. 

This  is  a  question  arising  upon  two  terms  for  600  years,  in  the 
settlement  of  the  late  Duke  and  Duchess  of  Somerset  The  court 
must  take  into  consideration  all  contingencies  expressed,  without 
supplying  others  that  are  not  specified.  The  sum  of  25,00021,  the 
augmented  portion,  became  payable  immediately  on  the  Duke's 
death,  in  ecdem  puncto  temporis  with  the  vesting  of  the  remainder. 
The  event  upon  which  the  defeasance  was  to  take  place,  viz. 
Lady  Northumberland  becoming  entitled  to  the  limitation  before 
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the  portion  became  payable ;  and  as  this  proviso  operates  as  a 
defeasance  of  an  interest,  vested,  it  ought  to  be  taken  strictly  and 
literally. 

The  portions  proved  by  the  settlement  are  of  two  sorts.  First, 
If  there  be  issue  male  of  the  marriage,  10,000/.  to  each  of  the 
daughtersL  Secondly^  If  Lord  Hertford  die  without  issue  male,  the 
portions  are  to  be  augmented.  The  first  portions  are  rendered 
payable  on  the  decease  of  I^ord  Hertford  and  his  lady,  or  Duke 
Charles  and  Lord  Hertford.  The  increased  portions  are  payable 
after  the  deaths  of  the  Duke  and  Duchess,  if  Lord  Hertford  con- 
sent, with  a  power  to  the  Duke  and  Duchess  to  appoint  during 
their  lives.  The  power  was  only  to  accelerate  the  vesting,  not 
to  afiect  the  right.  Thus  both  the  days  of  payment  might  have 
happened  at  two  different  times  before  the  remainders  vested, 
although  by  accident  they  have  not.. 

•The  portions  in  this  case  cannot  merge.  Lady  ^  ^^^  , 
Northumberland  is  tenant  in  tail  of  the  premises  in     I-  ^ 

the  600  years  term,  and  the  term  comprises  other  premises 
besides  those  to  which  she  is  so  entitled.  Duke  of  Chandos  v. 
Talbot,  2  P.  Wms.  601.  Rushout  v.  Rushout,  16  Vin.  Ab.  449, 
Dom.  Proc.  1725.  In  Powell  v.  Morgan,  2  Vern.  90,  the  court 
went  so  far  as  to  say  that  the  daughter's  portion  did  not  merge, 
though  the  descent  was  in  fee.  Guillam  v.  Holland  (A),  10th  July 
1741,  was  another  case  of  a  charge  not  merged.  Lord  Hard- 
wicke  there  observed  that  it  was  a  case  of  a  daughter's  portion ; 
and  said  that  equity  would  not  aid  a  merger,  but  on  the  contrary 
would  rather  interpose  to  prevent  one. 

These  portions  would  vest  for  some  purposes  before  Lord 
Hertford  died ;.  but  at  all  events^  they  could  not  vest  till  a  daugh- 
ter attained  the  age  of  seventeen*:  therefore  if  Lord  Hertford  had 
died  without  issue  male  when  the  daughter  was  under  seventeen, 
she  would  have  been  entitled  to  the  estate,  and  not  to  the  por- 
tion. If,  on  the  other  hand.  Lady  Hertford  had  died  leaving  a 
daughter,  that  daughter,  at  the  age  of  seventeen,  would  have 
been  entitled  to  the  augmented  portion,  and  not  to  the  estate, 
because  Lord  Hertford  might  have  had  issue  male  by  another 
marriage.  It  was  therefore  defeasable  during  his  life,  but,  subject 
to  such  defeasance  was  vested.  Pitfield's  case,  2  P.  W.  513. 
King  v.  Withers,  For.  117.  A  husband  acting*  and  treating  on 
these,  would  settle  in  consideration  of  this  augmentation,  seeing 
that  it  would  be  impossible  for  the  estate  to  come  before  the  addi- 
tional portion.  Since  courts  have  refused  to-  raise  portions  upon 
future  terms,  they  have  been  more- liberal  as  to  the  time  of  their 
vesting. 

•Perrott,  Harvey,  Wilbraham,  and  Hoskins,  for  ..  ^ .  .„  . 
the  defendants.  L      *«     J 

(b)  This  case  is  not  rejported  at  length ;  thwe  is  a  short  note  of  aaother  point 
whieli  arose  in  it,  2  Atk.  843. 

Vol.  I.  88 
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This  is  a  common  settlement,  by  which,  in  certain  events,  the 
difierent  estates  were  to  go  in  diflerent  channels.  First,  it  pro- 
vided for  a  son :  Secondly,  for  younger  children :  Thirdly,  for 
daughters  if  there  was  a  son :  Fourthly,  for  daughters,  in  case 
there  was  no  son.  If  Lady  Hertford  had  died,  and  Lord  Hert- 
ford had  had  a  son  by  a  seeond  wife,  that  contingency  was  pro- 
vided for  in  the  third  case.  li^  as  in  the  fourth  case,  he  had  no  son, 
the  daughter  was  to  have  the  Northumberland  estate ;  and  is  in 
effect,  as  far  as  that  is  concerned,  made  a  son.  It  is  in  many 
respects  a  very  inaccurate  settlement;  but  not  only  upon  the 
general  spirit,  but  upon  the  particular  eonstruction  of  it.  Lady 
Northumberland  cannot  be  entitled  both  to  the  estate,  and  the  por- 
tion raisable  out  of  part  of  it 

The  portions  did  not  vest  at  seventeen  or  day  of  marriage,  as 
contended  for.  The  expression  to  be  paid^  means  actual  pay- 
ment :  they  waited  the  death  of  Lord  Hertford,  unless  he  chose 
to  accelerate  their  vesting  by  appointment  They  were  only 
marriage  portions,  and  no  more  vested  than  is  always  required 
for  marriage  portions.  Lady  Hertford  stipulates,  if  I  have  no 
issue  male,  but  have  dauffhterst,  those  daughters  shall  have  the 
Northumberland  estate.  If  I  have  a  son,  bm  that  son  dies  before 
twenty-one,  and  without  issue  male,  my  daughters  shall  have 
augmented  portions :  but  it  was  never  imagined  that  a  daughter 
should  have  both  the  Northumberland  estate,  and  an  augmented 
portion  of  25,000^,  part  of  which  was  to  be  raised  out  of  that 
very  estate.  All  that  was  meant  was,  that  a  daughter  should 
have  25,000/.,  or  the  Northumberland  estate,  not  bom :  "  If  your 
portion  is  to  be  paid  yoa  before  you  come  to  the  Northumberland 

r  ^444  1  ®^^^^®»  ^^  ^^^^^  ^^^  ^  drawn  back  again."  And  that 
L  ^     *is  the  rule  and  principle  which  this  court  goes 

upon.  Chadwick  v.  Doleman,  2  Vern.  328.  Lord  Teynham  v. 
Webb,  2  Yes.  198.  The  event  which  has  happened  is  within  the 
very  words  of  the  proviso..  Lady  Hertford  survives  Lord  Hert- 
ford, and  it  was  possible  that  she  might  have  been  enseinte.  In 
that  case  the  estate  would  have  vested  in  the  daughter,  subject  to 
being  devested  on  the  birth  of  a  son ;  but  the  portion  could  not 
so  have  vested.  Gordon  v.  Raynes,  3  P.  W.  134.  The  Earl  of 
Northumberland  could  never  have  bad  this  15,000/.  in  view.  It 
could  never  have  been  expected  that  the  daughter,  who  was  to 
have  half  the  Percy  estate,  should  have  a  contribution  as  against 
the  remainder  of  the  Percy  estate,  and  against  the  person  who 
was  to  support  the  honour  and  dignity  of  me  family.  Wingrave 
V.  Palgrave,  1  P.  W.  401. 

The  Attorney-General  in  reply. 

The  whole  of  the  case  depends  upon  the  proviso  for  sinking 
the  portions ;  it  will  then  be  seen  that  the  clauses  bear  a  uniform 
construction.  The  words  are,  "The  portion  of  such  daughter 
shall  not  be  raised ;"  now  this  necessarily  presupposes  the  portion 
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vested.  To  say  that  the  portion  waited  a  birth,  en  ventre  sa 
mere,  and  that  the  vesting  of  the  estate  did  not,  is  in  direct  op- 
position to  the  authority  of  Reeve  v.  Long,  3  Lev.  408.  They 
say  it  was  not  intended  that  Lady  Northumberland  should  have 
both  the  portion  and  the  estate.  But  how  can  they  maintain  that, 
when  it  appears  that  if  the  day  of  paymient  came  before  the 
estate,  the  daufi[hter  should  have  both  f  If  the  defendant's  con- 
struction is  right,  then  whenever  the  portion  and  the  estate  vested 
together,  no  portion  should  accrue.  But  if  the  portion  and  the 
estate  coming  together  was  to  defeat  the  portion,  why  did  they 
not  say  so  ?  The  truth  is,  the  subject  was  not  great  enough  to 
require  minute  consideration. 

*The  Lord  Kebper. — This  bill  is  brought  by  ^  , . ..  -. 
the  Earl  and   Countess  of  Northumberland,  she     ^  -I 

being  the  onlv  daughter  of  Algernon,  Duke  of  Somet*set,  against 
Charles,  Earl  of  Egremont,  John,  Earl  Granville,  John  Manners, 
commonly  called  Marquis  of  Granby,  and  lady  Frances  his  wife, 
and  Lord  and  Lady  Aylesford,  defendants.  And  it  is  to  have 
25,000/,  raised  by  mortgage  of  two  terms  of  600  years  each,  in 
the  settlement  of  the  4th  July,  1715,  that  10,000/,  part  thereof, 
may  be  paid  to  the  Earl  of  Egremont,  to  the  trusts  in  the  plain- 
tiiPs  marriage  settlement,  and  the  other  15,000/.  to  the  Earl  of 
Northumberland.  The  only  question  is,  whether  the  event  has 
happened,  by  which  the  Countess  of  Northumberland  was  to  be 
entitled  to  25,000/.  for  her  portion,  according  to  the  intent  and 
meaning  of  the  trust  in  this  marriage  settlement 

This  settlement  of  the  4th  July,  1715,  was  made  by  Charles, 
Duke  of  Somerset,  and  his  duchess,  together  with  their  eldest  son 
Algernon,  Earl  of  Hertford;  and  it  is  made  by  remodelling  two 
former  settlements  therein  recited,  and  adapting  the  same  to  the 
exigencies  of  the  family.  (Here  his  lordship  stated  the  settlement 
at  length.) 

This  settlement,  which  was  probably  conducted  under  the  ad- 
vice of  the  most  eminent  counsel  in  England,  as  it  concerned  so 
grand,  so  proud,  so  formal  a  family,  is  on  all  sides  confessed  to 
be  extremely  inaccurate  in  its  expressions.  Thismay  be  accounted 
for  by  the  draught,  which  was  prepared  by  inferior  men,  having 
afterwards  become  so  voluminous,  that  the  principal  supervisors 
put  their  hands  rather  than  their  heads  to  it. 

The  fact  was,  that  Duke  Algernon  had  issue  male,  the  Lord 
Beauchamp :  he  survived  the  marriage  of  Lady  Northumberland, 
but  died  before  twenty-one,  and  without  issue. 

*Upon  this  it  was  argued  by  the  plaintiff's  j-  ^^^^  ^ 
counsel,  that  the  event  had  happened  upon  which     ^  J 

the  augmented  portions  attached,  and  consequently  that  the 
trustees  ought  to  be  directed  to  raise  them.  The  defendants 
repel  this  claim  by  the  proviso,  "That  if  any  daughter  of  the  Earl 
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of  Hertford  shall  be  entitled  to  the  premises  in  Northumberland, 
by  virtue  of  the  limitations  before  the  portion  appointed  for  such 
daughter  shall  be  to  be  paid,  then  the  portion  of  such  daughter 
shall  cease,  and  not  be  raised."  The  plainiifTs  say,  that  by  the 
death  of  tbe-Earl  of  Hertford  without  issue  male,  the  limitation 
of  the  premises  to  Lady  Northumberland  attached,  and  the  por- 
tion was  to  be  paid  at  the  same  time :  and  therefore  that  the  event 
of  the  defeasance  never  existed,  which  was,  Ladv  Northumber- 
land's becoming  entitled  to  the  limitation  before  the  portion  was 
to  he  paid.  And  they  add,  that  the  proviso  ought  to  be  taken 
strictly  and  literally,  as  it  is  to  operate  by  way  of  defeasance  of 
an  interest  attached  or  vested  in  Lady  Northumberland. 

But  qui  hcBret  in  liUerit  hceret  in  cortices  especially  in  the  case  of 
trusts,  which  are  to  be  ruled  and  governed  according  to  the  in- 
tent of  the  parties,  where  such  intent  is  consistent  with  the  rules 
of  law :  and  the  court  will,  from  the  general  frame  of  a  testament 
or  settlement,  collect  the  intent,  contrary  to  the  express  words  of 
a  particular  clause.  One  might  cite  innumerable  cases  to  this 
effect,  but  a  stronger  cannot  be  cited  than  the  case  of  Coryton  v. 
Holyar,  1745,  where  a  term  was  devised  to  a  son  and  his  heirs 
for  99  years,  by  which  a  term  in  gross  was  vested  in  the  son ; 
and  yet  the  court,  from  the  general  frame,  collected  the  testator's 
intent,  and  defeated  the  interest  vested  by  the  particular  clause  {a). 
r  •447  1  *Why,  then,  the  question  is  brought  to  this,  whe- 
I-  J    tfaer  the  parties  to  this  settlement  intend^  that 

Lady  Northumberland  should  have  this  25,000/.  raised  in  the 
event  which  happened  t 

It  is  observable  that  this  question  arises  from  this  circumstance, 
that  the  premises  in  the  term  of  600  years,  are  more  extensive 
than  those  in  the  limitation  to  Lady  Northumberland,  and  the  end 
of  this  application  is,  to  have  that  rateable  proportion  that  would 
be  coming  out  of  the  estate  now  vested  in  Lord  Egremont,  Lady 
Granby,  and  Lady  Aylesford. 

The  general  end  and  intent  of  this  settlement  seems  to  me  to 
have  been  this.  My  Lord  Hertford  was  the  principal  agent  in  it; 
since  he  had,  by  the  former  settlements,  an  estate  tail  in  the  whole 
Percy  estate.  In  order  to  accommodate  his  marriage  in  his 
father's  life,  he  agrees  to  re-model  the  settlement,  and  to  make 
himself  tenant  for  life,  with  remainder  to  his  first  and  other  sons 
in  the  whole ;  but  if  he  had  no  issue  male,  he  intended  to  make 
liis  daughter  an  eldest  son  with  respect  to  the  Northumberland 

(tf)  Thia  remarkable  case  haa  been  particularly  noticed  on  aeveral  oocaaiona :  in 
'Strong  ▼.  Teat,  Burr.  928.  Chapman  ▼.  Brown,  ib.  1631,  and  in  Jones  ▼.  Morgan, 
Feame*a  C.  R.  App.  690,  by  Lord  Manafield :  in  Venablea  v.  Morris,  7  T.  R.  437, 
by  Lord  Kenyon:  in  Wykham  ▼.  Wykham,  18  Yes.  421,  l^  the  present  Lord 
Chancellor,  where  his  Lordship  alluded  to  a  report  of  that  case,  which  concspondi 
with  the  one  which  has  been  since  published  by  Mr.  Cox,  3  Vol.  340.  See  also  Tar- 
guar.  Puget,2  Vea.194. 


CASES  IN  CHANCERY.  301 

[Earl  of  Noithumberitnd  ▼.  Ewl  of  Egremont.] 

estate ;  and,  if   more  daughters,  to  augment  their  portions  as 
against  their  brother  and  the  collateral  limitations. 

If  Lord  Hertford  had  died  without  issue  male,  living  his  wife, 
Lady  Northumberland  would  have  been  entitled  to  that  estate ; 
yet  there  could  have  been  no  doubt  but  that,  in  such  case,  she 
would  have  been  excluded  *from  her  portion,  p  ^^aaq  i 
though  she  might  have  been  only  entitled  to  a  dry  ^  7^  J 
remainder.  Yet,  in  that  case,  her  younger  sisters  would  have 
been  entitled  to  their  augmented  portions :  for,  by  the  proviso, 
the  defeasance  is  not  co-extensive  with  the  augmented  portions, 
but  is  restrained  only  to  that  daughter  who  becomes  entitled. 
Now  it'seems  to  me  odd  to  suppose  that  the  parties  to  that  set- 
tlement should  have  said,  Lady  Northumberland  shall  be  excluded 
from  the  augmentation  by  a  dry  remainder  vesting  in  her  before 
she  became  entitled  to  her  fortune,  but  not  by  the  possession 
vesting  uno  eodemque  tempore  with  the  portion. 

If  Lady  Hertford  had  died  without  leaving  issue  male  by 
Lord  Hertford,  and  had  left  issue  female,  the  daughter  or  daugh- 
ters would  have  been  entitled  to  the  augmented  portions,  though 
Lord  Hertford  should  have  had  issue  male  by  another  wife, 
payable  at  the  time  Lord  Hertford  should  have  appointed  during 
his  life,  to  be  raised  out  of  the  first  600  years  term,  and  after  the 
decease  of  the  duke  and  duchess,  or  with  their,  or  the  survivor's 
consent,  out  of  the  second  600  years  term,  or  at  the  age  of  seven- 
teen, or  marriage,  after  the  earl's  death. 

From  hence  it  appears,  1st  That  the  daughters  could  not  bo 
to  be  paid  their  augmented  portions  during  the  life  of  Lord  and 
Lady  Hertford.  2dly.  That  if  Lord  Hertford  survived  his  lady, 
and  there  was  no  issue  male  of  their  bodies,  the  daughters  could 
not  be  paid  without  his  consent  in  his  lifetime.  3dly.  That  with 
his  consent.  Lady  Hertford  being  dead  without  issue  male,  or ' 
having  had  issue  male,  and  such  issue  had  been  dead  before 
twenty-one,  without  having  issue  male,  they  might  in  his  lifetime, 
have  been  paid  out  of  the  first  term,  and  with  the  consent  of  the 
duke  and  duchess  out  of  both.  4thly.  That  if  such  consent  had 
been  obtained,  and  the  portions  *directed  to  be  ^  ^^..^  ^ 
raised,  though   Lord   Hertford   had  died  without     ^  J 

general  issue  male,  the  portion  of  the  eldest  or  only  daughter 
could  not  have  been  recalled. 

The  ground  and  reason  of  this  provision  seems  to  have  been, 
that  the  contingent  remainder,  on  failure  of  general  issue  male, 
would  not  have  been  of  a  nature  certain  enough  to  have  advanced 
any  daughter  in  marriage,  during  the  father's  life.  But  to  suppose 
that  the  parties  intended  that  the  daughter  should  have  had  the 
Northumberland  estate  limited  to  her  in  tail,  and  a  rateable 
proportion  of  25,000^  out  of  the  other  estates  comprised  in  the 
two  terms,  is  the  most  whimsical  supposition  that  can  possibly  be 
made.    It  seems  to  me  to  be  very  plain  from  the  frame  of  this 
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flettlementy  that  it  was  the  intent  of  the  parties,  that  from  the  time 
daughters  would  become  entitled  to  their  augmented  portions,  and 
while  the  contingent  remainder  was  in  suspense,  they  were  to  be 
considered  as  younger  children ;  but  as  soon  as  the  remainder  to 
the  eldest  daughter  vested,  she  was  considered  as  an  eldest  son, 
her  augmented  portion  is  annihilated,  but  the  proviso  leaves  those 
of  her  sisters  to  remain  as  younger  children  stilL  And  I  think 
that  the  proviso  referring  to  the  raising  clause,  should  be  taken 
as  if  it  were  inserted  in  it,  and  a  part  of  it;  thus:  **  Then  the 
trustees  shall  raise,  levy,  and  pay  unto  each  daughter  the  several 
and  respective  sums  following,  as  and  for  their  marriam  portions; 
i.  e.  If  but  one  such,  the  sum  of  259OOO/.;  provided  she  shall  not 
be  entitled  to  the  premises  in  ^Northumberland  by  virtue  of  the 
limitations  in  these  presents  before  her  portion  shall  be  to  be  paid.'' 
And  as  the  direction  to  raise  supposes  a  time  for  the  raising,  she 
would  be  entitled  to  the  estate  before  the  money  was  literally  to 
be  paid. 

However,  I  do  not  like  to  ground  a  determination  of  right  and 
r  ^450  1  P''°P^^^y»  nierely  on  a  sense  put  upon  *ungram- 
I-  -'     matical  and  barbarous  expressions ;  for  as  they  will 

bear  a  colour  in  any  mode  of  explanation,  so  they  wiU  give  satis- 
faction to  none. 

I  shall  therefore  form  my  opinion  upon  a  larger  bottom,  the 

Seneral  intent  of  the  trust  collected  from  the  frame  of  this,  and 
le  nature  of  similar  settlements;  in  which,  I  think,  I  am  warranted 
by  the  general  rules  of  the  court,  and  similar  authorities.  And  I 
think  the  cases  which  have  been  determined  with  great  satisfaction, 
though  with  as  great  liberality,  with  respect  to  money  left  or 
appomted  to  younger  children,  where  tne  vesting  has  been 
suspended,  nay,  in  truth,  devested,  to  answer  the  intent  of  the 
will  or  appointment,  bear  great  resemblance  to,  and  are  mudi 
stronger  in  their  principles  than  the  present  case. 

Such  was  the  case  of  Lord  Teynham  v.  Webb,  2  Ves.  198. 
A  term  of  years  was  created  to  raise  and  pay  after  the  decease 
of  Lady  Strangford  and  Mrs.  Audley,  6000Z.  to  such  persons  as 
Lady  Strangford  should,  by  deed  or  will,  appoint,  and  for  want 
of  such  appointment,  to  her  executors  and  administrators.  Lady 
Strangford  appointed  5500Z.,  part  thereof,  should  be  paid  unto 
and  amongst  all  and  every  the  child  and  children  of  Henry,  rx>rd 
Teynham,  on  the  body  of  Catharine  his  wife,  except  their  eldest 
son,  in  such  shares  and  proportions  as  Lord  Teynham  should 
appoint,  and  in  default  thereof,  share  and  share  alike;  and  if  Lord 
Teynham  had  but  one  child,  besides  an  eldest  son,  to  such  child. 
At  the  time  of  this  deed  Lord  Teynham  had  but  two  children, 
Philip,  and  the  defendant  Eliza ;  but  some  time  after,  his  second 
son  was  born.  In  1723  Lord  Teynham  died,  without  making  any 
appointment,  and  leaving  those  three  children.  Philip,  the  eldest 
son,  died  1727,  upon  whose  death  the  plaintiff  became  eldest  son, 
and  the  defendant  Eliza,  in  1729,  intermarried  with  Mr.  Webb, 
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♦who  in  consideration  of  the  marriage,  and  of  the  ^  ».-,  , 
said  55Q0/.,  made  her  a  proper  settlement.  Lady  ^  431  j 
Strangforddiedin  1730;  Mrs.  Audley  in  1731 ;  upon  whos^  death 
the  portion  became  payable.  The  plaintiff  now  brought  his  bill 
for  a  moiety,  for  that  he  being  with  the  sister  the  only  younger 
children,  it  became  a  vested  interest  in  him  on  his  father's  death, 
in  the  same  manner  as  if  the  father  had  appointed  it.  She  insisted 
that  it  did  not  vest  till  the  death  of  Lady  Strangford,  when  the 
term  commenced,  or  the  death  of  Mrs.  Audley,  when  the  portion 
was  payable,  at  which  times  the  plaintiff  was  an  eldest  son. 
According  to  the  note  which  I  have  concerning  this  determination, 
the  court  was  of  opinion  that  the  cases  of  portions  stood  on  a 
particular  bottom;  they  were  not  similar  to  legacies,  nor  to  the 
general  question  of  portions  charged  on  land,  where  the  dispute 
is  with  the  landholder,  whether  the  sum  shall  be  raised  or  not 
(The  then  case  was  that  of  a  chattel.)  But  the  court  said  that, 
in  case  of  portions,  nothing  was  more  common  than  to  see  them 
vest  and  devest  upon  the  birth  of  a  fresh  child,  and  that  they  must 
not  only  6e,  but  continue  to  bcj  younger  children  till  the  time  of 
payment. 

And  Lord  Keeper  Wright,  in  the  case  of  Chadwick  v.  Dole- 
man,  held,  that  the  appointment  was  defeasible,  not  from  a  power 
of  revoking,  or  upon  the  words  of  the  appointment,  But  from  the 
capacity  of  the  person. 

Now,  upon  these  cases  I  make  these  observations ;  Ist.  Thai 
in  the  case  of  Lord  Teynham  v.  Webb,  the  court  could  not  deny 
the  vesting  on  the  death  of  the  father,  so  as  to  have  been  trans- 
missible ;  for,  said  the  court,  it  would  have  been  very  inconve- 
nient to  say  there  was  no  vesting  till  the  death  of  Mrs.  Audley, 
for  then  a  younger  child  might  have  married,  left  children,  and 
nothing  would  have  been  transmitted.  2dlv.  That  the  court 
got  the  better  of  legal  rules  and  subtleties  with  respect  to  vesting 
in  the  case  of  a  trust,  in  order  to  effectuate  the  p  ^ .  .„  i 
intent  of  *the  creator  of  that  trust ;  that  the  same    ^  J 

person  shoukl  not  enjoy  the  family  estate  and  the  poFtioB.r 

Now,  upon  the  present  settlement,  it  appears  to  me,  that  the 
intent  of  the  parties  was,  that  the  augmented  portions  should  go 
to  the  daughters  in  the  capacity  of  younger  children,  and  there- 
fore, that  if  Lord  Hertford  had  any  general  issue  male  that 
attained  to  the  dominion  of  the  Northumberland  estate,  she,  the 
eldest  daughter,  was  to  be  isuch.  But  if  there  was  no  general 
issue  male,  she  was  to  be  in  the  capacity  of  an  eldest  son,  and 
the  sisters  still  to  be  entitled  to  the  augmented  portions. 

This  case  seems  to  me  to  be  much  stronger  than  that  of  Lord 
Teynham  v.  Webb,  because  that  was  a  contest  about  a  chattel, 
at  all  events  to  be  raised  out  of  the  inheritance.  But  here  the 
contest,  as  far  as  there  is  substantially  any,  is  between  the  por- 
tion, and  the  inheritance  in  Lord  Egremont  and  Lord  Granby. 
And  in  such  a  case  it  is  the  fixed  and  settled  rule  of  this  court. 
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not  to  raise  the  portion  out  of  the  inheritance  till  it  is  wanted  for 
the  daughter's  advancement ;  and  I  see  no  more  reason  for  say- 
ing that  the  rateable  proportion  out  of  the  defendant's  estate  was 
any  more  wanted  for  her  intended  portion  than  it  was  in  the  case 
of  Brewin  v.  Brewin,  Prec.  Can.  196,  where  no  time  was 
appointed  for  the  payment,  and  a  bill  was  brought  for  raising  it 
when  the  daughter  was  five  years  old. 

I  am  therefore  of  opinion  that,  according  to  the  intent  of  the 
settlement,  in  the  event  that  has  happened,  Lady  Northumber- 
land is  not  entitled  to  have  the  15,000/.,  part  of  the  25,000/1,  raised, 
and  therefore  that  the  bill  must  be  dismissed  without  costs  (A). 

[  *453  ]  ^Lawrence  v.  Maggs. 

(Reg.  Lib.  Min.  THd.  1769.) 

[1759.  3d  July.  8.  C  cit  1  Bro.  €.  C.  198.] 

WheM  a  leasehold  estate  for  lives  was  settled  upon  the  husband  for  life ;  reawinder 
U>  the  wife  for  life,  with  remainders  to  the  children,  the  husband  having  lenewad 
by  putting  in  the  wife*8  life,  is  to  be  considered  as  a  creditor  upon  the  estate  for 
the  fine  and  charges  of  renewal. 

Limitation  of  a  leasehold  estate  in  a  marriage  setUement  after  the  decease  nf  husband 
and  wife,  in  trust  for  such  child  and  children  as  they  should  appoint ;  and  in  de- 
fault of  appointment,  to  all  and  every  the  child  and  children  equally  :  held,  to  be 
a  vested  remainder,  which  opened  to  take  in  the  issue,  as  they  came  in  esse. 

JAMES  MAGGS  being  possessed  of  a  lease  for  ninety-nine  years, 
determinable  on  three  lives,  which  he  held  under  the  corporation 
of  Bath,  on  the  marriage  of  his  son  Thomas  Maggs,  by  indenture, 
dated  July,  1746,  assigned  the  same  to  trustees,  to  permit  the 
said  Thomas  Maggs,  to  enjoy  the  rents  and  profits  for  his  life; 
remainder  to  Jane  his  intended  wife  for  life,  and  after  their 
decease  in  trust,  and  for  the  use  of  such  child  and  children  in  such 
manner,  and  by  such  shares  and  proportions  as  they  should  jointly 
by  writing  appoint ;  for  want  thereof  to  the  use  of  all  and  every  the 
child  and  children  of  the  said  Thomas  Maggs,  on  the  body  of  the 
said  Jane  to  be  begotten,  eoually  between  them,  share  and  share 
alike,  and  in  default  of  such  issue,  to  the  said  James  Maggs,  his 
executors,  administrators,  and  assigns,  for  the  residue  of  the  said 
term. 

Thomas  Maggs  renewed  twice,  upon  the  dropping  of  two  of 
the  lives ;  the  first  time  putting  in  his  own  life,  the  second  time 
that  of  his  wife.  He  had  also  expended  a  considerable  sum  in 
rebuilding  the  house.  He  died,  having  had  five  children,  three  of 
whom  died  in  his  lifetime. 

This  bill  was  brought  by  certain  creditors  of  Thomas  Maggs, 
for  an  account  of  his  personal  estate,  and  satisfaction  out  of  his 
assets. 

(6)  See  the  doctrine  contained  in  the  cases  of  Chadwick  v.  Doleman,  and  Lord 
Teynham  ▼.  Webb,  discussed  by  Lord  Manners  in  Savage  ▼.  Carrol,  1  Ba.  A  Be. 
266.  Vide  also  Beale  v.  Beale,  1  P.  W.  244.  Jennyn  ▼.  Fellowes,  For.  93.  Broad- 
mead  V.  Wood,  1  Bro.  C.  C.  77.  Leake  ▼.  Leake,  10  Ves.  477. 
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T*he  AttorRey^Geueral,  the  Solicitor-Greneral,  Sewell,  and  Wil- 
braham,  for  the  plaintiffs. 

Two  questions  arise  upon- this  bill ;  first,  whether  the  estate  of 
the  deft^ased  is  to  receive  any  allowance  in  *respect  ^  %aka  -i 
of  the  fines,  and  charges  of  renewal  (a) ;  and,  se^    ^  -I 

condly,  whether  the  shares  of  the  three  children,  who  died  in  the 
lifetime  of  the  father,  are  to  be  considered  as  part  of  his  assets. 

First,  the- creditors  come  here  clothed  with  themerits,  and  have 
ttll  the  rights  of  the  debtors.  It  is^a  universal  rule,  that,  where  tenant 
for  life  renews,  he  is  » creditor  ptH)  tanio  on  the  specific  lease.  The 
personal  estate  is  exhausted,  ami  hence  the  creditor's  equity. 

As  to  the  second  point,  which  relates  to  the  three  shares  of  the 
infants  who  died.  Their  interest  was  transmissible,  and  conse- 
auently  will  belong  to  the  father,  for  they  had  vested  interests  at 
ttit  time  of  their  birth,  or  at  least  such  interests  as  were  transmis- 
sible, though  contingent  in  their  amount.  The  children  are  to 
take  generally,  at  ad  events,  whether  the  power  be  executed  or 
not :  in  difierent  propoFtions,>perhapS|but  they  must  take.  Such 
powers  are  pruaentiali  and  inserted  ex  cauleldf  sometimes  not 
kiteuded,  and  often  not  wished  to-  be  executed.  Cholmondeley  v. 
Meyrick,  ante  p.  77,  Maddison  v.  Andrews,  1  Yes.  57,  Lord 
Teynham  v.  Webb,  2  Ves.  198,  and  Walpole  v.  Conway,  Barn. 
Ch.Itep.l63. 

De  Grey,  Comyn,  and  Feriott,  for'  the  defendants,  contended 
that  the  fines  having  been  paid  by  a  father,  must  make  them  be 
considered  as  a-  gift,  particularly  as- no  benefit  was  done  to  the 
remainder-maii  by  the  lives  put  in. 

As  to  the-ot(ier  question,  it  is  one  whicbl  has  been  much  agi- 
tated, and  there  are  great  difficulties  on  both  sides.  It  is,  no 
doubt,  an  inconvenience,  that  where  a  child  dies  in  the  lifetime 
of  the  father,  leaving  issue;  there  should  be  no  provision  for  it. 
But  it  seems  a  still  greater  evil^  that  *the  death  of  |>  ^.^^  •. 
an  infant,  a  year  old^  should  transmit  the  p6rtion  to     ■-  -' 

the  father.  The  modfeMeast  liable  to  objection  is  suspending  the 
time  of  vesting  for  a  certain  time,  in  order  to  give  the  parent  a 
control-over  the  conduct  of  thechildren.  Another  strong  ground 
for  proving  that  these  portions  cannot  vest,  is  the  uncertainty  of 
the' objects  who  are  to  take.  Uncertainty  was  the  ground  of  the 
decisions  in  Maddisoh  v.  Andrews,  and  Earl  of  (vodolphin  v.  Duke 
of  Marlborough*  2  Yes.  61. 

The  LoftD  KEErtjR. — This  bill  was  brought  for  an  account  of 
the  assets  of  Thomas  MaggSi  and  to  have  a  satisfaction  out  of 
them  for  the  pJaiptifT's  demands:  and  princioally  with  a  view  to 
have  the  opinion  of  the  court,  whether  the  fines  and  charges  of 
the  renewal's,  aiid  the  rebuilding  the  house  was  to  be  considered 

(a^  There  was  another  question  made  as  to  the  expenses  of  the  itbuildingr,  Ac 
which  does  not  appear  to  have  heen  mrffih  notioed.- 
Vol.  I.  39 
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as  a  debt  payable  from  the  estate,  or  those  claiming  in  remainder 
under  the  settlement,  to  the  representative  of  Thomas  Maggs,  to 
increase  his  assets :  and  to  have  the  estate  sold  subject  to  the 
"widow's  life,  and  the  money  divided  into  five  parts,  and  three 
thereof  carried  to  the  account  of  the  father's  assets,  three  of  the 
children  having  died  in  his  lifetime. 

Thomas  Maggs  renewed  twice ;  first  when  he  put  in  his  own 
life,  which  was  of  no  benefit  to  those  in  the  settlement,  who  were 
to  take  in  remainder  after  his  death.  He  renews  a  second  time, 
and  puts  in  his  wife's  life ;  and  this  he  does  voluntarily,  and  with- 
out there  being  any  directions  for  him  in  the  settlement  to  renew 
the  lease. 

The  renewing  the  lease  with  any  other  life,  than  that  of  the 
tenant  for  life,  is  for  the  benefit  of  the  remainder-man,  and  he  is 
to  be  deemed  a  creditor  keeping  down  the  interest  during  his 
enjoyment.  In  all  these  cases  the  father  is  acting  as  a  stranger, 
r  *4'ir  1  battering  the  duration  of  *the  estate  for  the  coro- 
l-  .J     mon  benefit  of  the  particular  estates,  and  not  as  a 

father  advancing  his  children.  It  must  therefore  be  referred  to 
the  Master,  to  ascertain  what  sum  was  expended  for  the  second 
renewal,  &c.  (a). 

(a)  Where  the  tenant  for  life  10  one  of  the  penone  upon  whoae  life  the  ieaee  ii 
held,  there  is  no  reaaon  that  he  should  be  at  any  expense  in  adding  another  life, 
because  the  tease  is  as  durable  as  his  interest  Vemey  ▼.  Veniey,  Amb.  88.  Any 
money  therefore  which  he  may  have  paid  for  a  renewal  will  be  a  charge  on  the 
estate.  Adderiey  y.  Clavering,  S  Bro.  G.  C.  669.  3  Cox,  193.  But  as  in  renewing 
for  his  own  use,  he  would  be  making  an  unconscious  benefit  of  the  estate.  Stone  t. 
Theed»3  Bro.  C.  C.  343,  in  every  case  of  a  lease  in  trust,  whatever  alterations  are 
made,  it  is  still  subject  to  the  old  trust  Pierson  v.  Shore,  1  Atk.  480.  Holt  ▼.  Holt 
I  Cb.  Ca.  191.  Edwards  ▼.  Lewis,  3  Atk.  538,  and  in  all  cases  where  a  lease  is 
settled  upon  a  person  for  life,  with  remainders  over,  and  he  obtains  a  renewal  of  the 
lease,  the  renewed  lease  will  be  bound  by  the  trusts  of  the  will  or  settlement 
Taster  v.  Marriott,  Amb.  668.  Raw  t.  Chichester,  ib.  715.  Owen  ▼.  Williams,  ib. 
734.  Pickering  v.  Vowles,  1  Bro.  C.  C.  197.  Coppin  ▼.  Femyhough,  3  Bro.  C.  G. 
391.  Killick  v.  Flexney,  4  Bra.  G.  C.  161.  James  v.  Dean,  11  Ves.  388,  15  Ves. 
336,  and  the  court  proceeded  upon  the  same  principle  where  a  lease  of  premises,  in 
which  a  partnership  trade  was  carried  on,  had  been  renewed  by  one  partner  clandes- 
tinely.   Featherstonehaugh  v.  Fenwick,  17  Ves.  398. 

As  to  the  proportion  in  which,  in  cases  of  leases  for  years,  or  for  Htos  where  die 
tenant  for  life  is  not  cettui  que  vie,  the  expenses  of  renewal  are  to  be  paid  ;  the  old 
rule  of  distribution,  which  threw  one-third  on  the  tenant  for  life,  is  (as  it  has  been 
in  mortgages)  exploded.  Nightingale  ▼.  Lawson,  1  Bro.  C.  C.  440,  corrected  1  Cox, 
181.  Stone  v.  Theed,  9up,  White  v.  White,  4  Ves.  34.  In  the  latter  case  (and  in 
Buckridge  ▼.  Ingram,  3  Yes.  jun.  653).  Lord  Alvanley  is  reported  to  have  cnn- 
sidered,  that  the  tenant  for  life  ought  to  pay  nothing  but  the  interest  The  present 
Lord  Chancellor,  however,  when  that  case  came  on  upon  an  appeal,  9  Ves.  554, 
disapproved  of  the  doctrine,  on  the  ground  of  the  possible  inequality  :  his  Lordship 
considered  that  the  cases  had  decided,  that  it  was  better  to  determine  the  propor- 
tion upon  fact  than  speculation ;  therefore  if  the  tenant  for  life  is  bound  to  pay 
in  any  degree,  he  ought  to  pi^,  in  proportion  to  the  benefit  be  de  facto  took  under 
the  efiect  of  the  transaction ;  and  the  remainder  nan  ought  also  to  pay,  with  refer- 
ence to  his  proportion  of  the  benefit ;  viz.  **  that  interest  in  the  renewed  term,  which 
was  ultra  so  much  of  the  renewed  term  as  expired  in  the  life  of  the  pemon  who 
renewed  the  term.'*  7*he  same  course  was  adopted  in  Allan  v.  Backhouae,  3  Ves. 
&  Be.  65. 


CASES  IN  CHANCrfeRY.  307 

[Scott  ▼.  Scott.] 

*The  remaining  question  is  upon  the  three  shares  r  * .  e.v  -i 
of  the  infant  children  dying  in  the  lifetime  of  the     ^  ^ 

father,  whose  shares  are  claimed  as  belonging  to  his  estate :  and 
there  the  consideration  is  only,  whether  their  shares,  under  the 
settlement,  were  vested  and  transmissible.  And  I  am  of  opinion 
they  were.  But  I  do  not  think  the  determination  in  Cholmondelev 
V.  Meyrick  is  in  point  with  the  present ;  for  there  Mrs.  Meyrick 
had  married,  and  the  portion  was  wanted  to  be  raised.  Had  she 
died  an  infant  unmarried,  it  could  not  have  been  raised  against 
the  heir,  but  as  far  as  it  was  aided  by  the  clause  of  survivorship, 
and  could  not  have  been  transmitted. 

But  here  is  no  question  between  the  portion  and  inheritance : 
this  is  only  a  limitation  in  trust  of  a  chattel  where  the  remainder 
vests,  and  opens  to  take  in  issue  as  they  come  in  esse. 

It  was  said  by  Mr.  Wilbraham,  that  the  consequence  of  this 
opinion  carries  the  provision  of  a  child  of  the  tenderost  years  to 
the  father,  which  is  true :  but  I  think  this  is  an  inconvenience  not 
equal  to  that  of  suspending  it  to  the  father's  death,  by  which  the 
issue  of  any  children  ^marrying  and  dying  in  the  r  « .^^  ^ 
father's  lifetime,  would  be  unprovided  for  and  ex-    ^  ^ 

eluded.  And,  indeed,  I  know  no  case  where  the  court  hath  made 
the  provision  ambulatory  to  the  father's  death ;  but  where  the 
pdvment  is  to  be  made  to  persons  being  at  the  time  under  parti* 
cular  descriptions,  as  in  the  case  of  Lord  Teynham  v.  Webb ;  but 
in  the  common  cases,  where  the  court  hath  interposed,  largd 
manUf  in  favour  of  the  heir  at  law.  See  Cholmondeley  v.. Mey- 
rick, ante  77,  Rooke  v,  Rooke,  post  VoL  II.  8,  Verney  v.  Ver- 
ney,  post  Vol.  II.  20. 

Decree,  an  account  of  the  personal  estate  of  testator,  Thomas 
Maggs,  &c. :  estate  be  sold,  subject  to  the  life  estate  of  the 
defendant,  Jane :  the  money  be  divided  into  five  parts,  three  of 
which  are  to  be  paid  to  defendant,  Jane  Maggs,  executor  of 
Thomas,  to  be  applied  in  a  course  of  administration. 


Scott  V.  Scott. 

(Keg.  Lib.  Min.  Mic  1769.) 

[1759.  25th  JQiie,&  26tb  Noyflraber.  8.  C.  Amh.  383.  Aston  M88.] 
A  hKfing  covenuiied  to  aettle  landji  of  lOOL  per  annum  on  his  wife  for  life,  devises 
to  her  an  estate  of  the  annual  value  of  50/.  and  directs  his  executors  to  purchase 
sufficient  land  to  make  up  the  annual  value  of  it  100/.  and  then  devises  all  his 
real  estates,  not  thereinbefore  devised  to  A  his  eldest  son,  his  heirs  and  assigns ; 
bot  in  case  he  should  die  without  issue  before  21,  over:  held,  that  A  took  by 
devise,  and  therefore,  that  the  simple  conuact  creditors,  but  not  the  legatees,  were 
entitled  to  resort  to  the  real  estate  for  so  much  of  the  personal  estate  as  should  be 
oThaosted  in  making  up  the  estate  devised  to  the  wife. 

HENRY  SCOTT,  by  articles  made  previous  to  his  marriage, 
bearing  date  the  2d  of  August,  1733,  covenanted  to  settle  lands 
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in  the  Wiest  Riding  of  Yorkshire,  of  the  yearly  value  of  100/., 
upon  himself  for  life  ;  remainder  upon  his  wife  for  life ;  remainder 
upon  his  sons  in  tail  male. 

By  his  will,  bearing,  date  the  20th  of  December,  1746,  reciting 
that  he  had  «ot  made  €iny  settlement  in  pursuance  of  the  said 
r  *459  1  articles,  he  devised  certain  premises  in  *the  West 
^  J    Riding  of  Yorkshiice,  called  the  Rothmels  estate,  to 

the  plaintiff  A4ice  'Scott,  his  wife,  for  life ;  remainder  to  his  sons 
successively  in  tail  male ;  remainder  to  his  daughters  as  tenants 
in  common ;  and  in  regard  that  the  said  tenements  so  devised 
were  not  of  the  yearly  value  of  lOOi,  he  thereby  directed  his 
executors  to  purchase  in  the  West  Ridins,  sufficient  to  make  the 
said  devised  land  of  the  yearly  value  of  100/. ;  and  that  in  the 
mean  tin^e,  they  should  make  up  the  said  Rothmels  estate  of  the 
yearly  value  pf  100/. 

After  giving  several  specific  legacies  to  his  wife,  the  sum  of 
1000/.  to  his  second  son,  William,  and  the  sum  of  1200/.  to  each 
of  his  four  daughters,  he  devised  all  other  his  real  estates,  not 
thereinbefore  devised,  to  his  eldest  son,  the  defendant  Henry 
Scott,  his  heirs  and  assigns ;  but  in  case  he  should  die  without 
issue  before  twenty-one,  to  his  second  son,  William,  in  tail ;  re- 
mainder to  his  daughters  aqd  their  heirs,  as  tenants  in  common; 
but  if  they  shouW  die  without  issue  before  twenty-one,  remainder 
to  the  testator'^  brothers,  and  their  heirs,  as  tenants  in  common. 

The  yearly  value  of  the  Rothmels  estate  being  only  50/.,  this 
was  a  bill  brought  by  Alice  Scott,  the  widow  of  the  testator, 
against  Henry  Scott,  and  also  against  the  younger  children,  and 
the  executors,  praying  an  account  of  the  personal  estate,  and  a 
specific  performance  of  the  marriage  articles,  and  that  the  rights 
of  the  children  might  be  settled. 

The  Solicitor-General,  and  Altham,  for  the  plaintiff:  Seweli 
for  the  younger  children. 

The  younger  children  will  be  prejudiced  in  their  legacies  if  tlie 
Rothmels  estate  is  to  be  made  good  out  of  the  testator's  person- 
alty ;  they  therefore  have  a  right  to  stand  in  the  place  of  specialty 
creditors  against  the  heir.  They  are  by  common  right  entitled 
r  P4QQ  1  ^o  come  on  the  real  •estate.  The  eldest  son  is  not 
*-  -^     a  specific  devisee,  but  takes  by  descent     It  is  not 

a  devise  of  lands  by  name,  but  of  the  general  residuum  of  the 
real  estate;  the  words  are,  all  my  real  estate^  not  hereinbefore  rfe- 
vised.  The  limitation  over  is  not  a  condition,  and  does  not  alter 
it ;  it  is  a  devise  in  fee  to  the  heir.  Hopkins  v.  Hopkins,  For.  44. 
Pelle  V.  Brown,  Cro.  Jac.  590.  Hinde  v.  Lyon,  Roll.  Ab.  626. 
Dj%  124,  b.  3  Leon.  64.  Hamley  v.  Fisher,  7  Nov.  1751.  If  in 
'the  present  case  the  heir  be  charged  for  the  legatees,  it  will  be  in 
pursuance  of  the  testator's  intent.  It  is  nothing  more  than  the 
common  equity  against  an  heir,  which  is  not  repelled  by  stating 
•him  as  a  devisee.  The  estate  is  neither  new  modified,  nor  new 
settled. 
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The  Attorney-General,  and  Reynolds,  ibr  the  defendant  Henry 
Scott. 

This  is  a  case  where  the  legatees  contend  that  they  have  a 
right  to  come  by  circuity  on  the  real  estate,  for  which,  had  the 
estate  descended,  they  would  have  had  an  equity.  The  testator 
knew  that  he  might  have  charged  whichever  estate  he  thought 
proper.  He  knew  his  assets  were  liable  to  make  good  this  cove- 
nant, and  he  therefore  directs  in  what  manner  it  should  be  made 
good ;  that  is.  by  his  executc^rs  purchasing  new  land,  and  he  di- 
rects them  to  make  the  estate  up  100/.  per  annum  in  the  mean 
time.  If  a  particular  estate  be  devised  to  a  stranger,  with  re- 
mainder to  the  heir  at  law,  the  heir  takes  by  descent :  so  also,  if 
a  fee  descends  in  the  mean  time,  and  upon  :i  future  event  goes  to 
the  right  heirs  of  the  devisor,  the  heir  takes  by  descent.  Mo. 
608.  Hob.  30.  ,1  Ro.  Ab.  626.  And  the  reason  is,  because  the 
same  estate  is  given  to  the  heir,  as  he  would  have  taken  by  de- 
scent. But  here  the  devise,  though  a  devise  of  a  fee,  is  subject 
to,  and  fettered  With  an  executory  devise.  The  heir  has,  there- 
fore, not  the  same  estate  as  would  have  »descend-  ^  » .g,  -. 
ed  to  him.  In  this  case  the  legatees  could  not  have    ^  J 

come  for  this  circuity  against  the  remainder-man.  Heme  v. 
Meyrick,  1  P.  W.  801.  Clifton  v.  Burt,  ib.  678.  The  heir  is  a 
favourite  of  this  court,  which  v/ill  marshal  assets  in  order  to  ex- 
onerate the  real  estate(a}. 

The  Lord  Keeper. — This  is  a  new  case,  and  one  of  great 
nicety.  The  current  of  the  cases  shews,  that  where  the  heir  is 
intended  to  take  by  devise,  but  in  fact  takes  by  descent,  the  lega- 
tees in  such  case  shall  have  resort  to  the  real  estate ;  but  that  it 
is  otherwise  where  the  heir  takes  as  a  specific  devisee.  This  rule, 
indeed,  if  carried  to  its  fullest  extent,  might  be  extremely  incon- 
venient, and  reduce  an  eldest  son  to  beggary.  I  take  the  sub- 
stantial difference  to  be,  that  where  the  estate  given  is  different  in 
its  quality  from  the  estate  which  would  have  descended,  there  the 
heir  shall  take  by  devise :  .a  charge  does  not  alter  the  descent. 
But  supposing  an  estate  is  given  to  daughters  as  joint  tenants,  the 
descent  is  broken.  In  the  present  case,  I  think,  the  children  being 
unprovided  for  are  to  Jbe  considered  as  creditors.  I  shall  however 
take  time  to  consider  before  I  deliver  judgment. 

The  Lord  Keeper. — There  are  two  sorts  of  executory  devises, 
one  where  the  testator  devises  his  estate  to  his  heir,  and  to  go 
over  on  a  contingency,  which  is  to  take  place  within  a  reasonable 
time ;  the  other  where  he  devises  it  over  on  a  future  contingency, 
and  being  silent  as  to  what  shall  happen  to  it  in  the  mean  time, 

(a)  The  Editor  hai  been  faToaied  with  this  report  of  the  judgment  from  a  note  of 
the  c*ie  among  the  M8S.  of  Mr.  Justice  Aston,  in  the  library  of  the  late  Lord  C.  B. 
Thompeon. 
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thereby  permits  it  to  descend  to  his  heir,    As  to  the  present  case, 
r     ♦462     1     ^  ^^  clear  that  it  is  a  *specific  devise  of  the  real 
^  -■    estate  to  Henry,  for  that  he  took  a  diflerent  estate 

from  what  he  would  have  had  by  descent 

Refer  it  to  the  master,  to  see  whether  the  RothmePs  estate  was 
a  proper  purchase,  as  far  as  it  extends  in  satisfaction  of  the  arti- 
cles :  an  account  of  the  personal  estate,  and  that  if  he  shall  be  of 
opinion  that  it  is  a  proper  purchase,  let  a  sufficient  part  be  applied 
to  the  purchase  pro  tanto,  if  it  is  not  sufficient:  and  in  case  the 
personal  estate  is  not  sufficient  to  pay  the  testator's  other  debts, 
and  make  good  the  articles  likewise,  then  any  of  the  simple  con- 
tract creditors  are  to  be  at  liberty  to  resort  to  the  real  estate  so 
devised  to  the  eldest  son,  for  so  much  as  shall  be  exhausted  by 
the  plaintiff  out  of  the  personal  estate,  for  making  good  the  saM 
articles.    {Reg.  Lib.  Mn.) 

It  is  a  pocitive  rule  of  Uw,  that  whereTor  a  devise  gives  to  the  heir  the  Mme 
estate  in  q^tality^  as  he  would  have  by  descent,  he  shall  take  by  the  latter.  Vin.  Ah. 
Heir,  W.  1,  2,  &  Mr.  Hargrave's  note,  Co.  Lit  12,  b.  where  all  the  authorities  are 
collected,  for  it  is  a  principle  that  a  man  cannot  give  to  another  what  be  has  already. 
Dy.  12.  Counden  v.  Clerke,  Hob.  29.  Godolphtn  v.  Abington,  2  Atk.  57. 

This  rule  has  been  said  to  have  been  adopted  in  favour  of  the  hdr^  that  he  might 
be  in  of  his  better  title,  and  thereby  toll  an  entry,  or  have  a  warranty.  Per  Charl- 
ton, J.  Hedger  v.  Rowe,  potty  but  if  this  were  the  case  he  would  have  it  in  his  power 
to  elect,  which  he  cannot,  but  must  of  necessity  take  as  the  law  directs.  8tyL  149. 
The  true  reason,  was  observed  by  Sir  F.  Norton,  in  Hurst  v.  The  Earl  o&  Win- 
ehelsea  (cit.  note  to  the  last  edition  of  Plowden,  646,  a.),  to  be  in  fiivour  of  third 
persons,  viz.  of  the  lord  for  the  preservation  of  the  tenure  (a  valuable  thing  beibre 
the  statute  of  Marlbridg),  and  of  creditort,  for  the  "preservation  of 
[  *463  ]  their  debts ;  which  was  admitted  by  Lord  Mansfield.  See  8  Pow. 
on  Dev.  21,  22,  &  Styl.  14S,  cit.  ib. 

It  has  been  observed  by  the  present  Lord  Chancellor,  in  Baily  v.  Ekins,  7  Yea. 
323,  <*  when  it  is  said  the  heir  takes  by  his  better  title,  still  the  question  is,  whether 
he  takes  as  he  would  if  that  devise  had  not  been  made,  taking  all  the  drenmstancee 
of  the  devise  together."  To  make  the  heir  take  by  devise  there  must  be  **  an  altera- 
tion of  the  limitation  of  the  estate,  from  that  which  the  law  would  make  by  descent ;" 
as  a  devise  of  an  estate  tail  to  the  heir ;  uf  land  in  fee  to  two  daughters  being  testa- 
tor's heirs;  of  gavelkind  lands  to  several  sons;  of  all  testator's  land  to  one  of  two 
daughters,  dec  Anon.  Cro.  Eltz.  431.  Beare*s  case,  1  Leon.  1 12.  Co.  Lit  163,  b. 
Ac  But  a  mere  alteration  as  to  the  time  of  the  hekr^B  coming  to  the  estate  does  not 
create  such  a  diflforence  in  point  of  estate  as  to  prevent  him  from  taking  by  descenC 
Preston  v.  Holmes  Styles  148.  Nottingham  v.  Jennings,  1,P.  W.  23.  Clarke  v. 
Smith,  9up,  Hedger  v.  Rowe,  3  Lev.  127.  Allam  v.  Heber,  in/,  which  have  over- 
ruled Gilpin's  case,  Cro.  Car.  161,  db  Brittam  v.  Chamock,  2  Mod.  286.  I  Freem. 
248.  2  Pow.  on  Dev.  29,  30. 

It  is  clear  also  that  according  to  the  distinction  taken  by  Lord  Holt,  in  Emerson  t. 
Inchbird,  1  Lord  Raym.  728,  a  charge  by  will  does  not  make  the  heir,  to  whom  the 
land  is  devised  so  charged,  a  purchaser,  Clarke  v.  Smith,  Com.  Rep.  72.  1  Lutw. 
797.  1  Salk.  241.  Allam  v.  Heber,  Stra.  1270,  Bl.  Rep.  22.  Fremoult  v.  Dedire, 
1  P.  W.  429.  Plunkeu  v.  Penson,  2  Atk.  290.  Chaplin  v.  Leioux,  East  T.  66 
Geo.  8,  B.  R.  Mr.  Feame  has  discussed  this  subject  with  great  ability  in  two  opin- 
ions, which  have  been  published  iu  his  Posthumous  Worlu,  p.  128,  dc  p.  229.  In 
the  latter  he  has  satis&ctorily  shewn,  that  where  lands  are  subjected  to  a  diarge  by 
will,  with  a  devise  to  the  heir  in  fee,  rcMtraimng'  poatettion  till  payment  •/  the 
chargCf  the  heir  will  nevertheless  take  by  descent. 
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Upon  Om  qaegdon  oonteinod  in  the  principal  caae«  whether, 
where  the  foe  being  'deyiaed  to  the  heir,  subject  to  «n  eiecutory  [  *464  ] 
cle?ise,  he  takes  bj  descent  or  purchase,  great  doubts  have  been 
entertained.  **  The  better  opinion,"  as  obserred  by  Mr.  Preston  in  a  late  publica- 
tion, in  which  he  has  reforred  to  the  present  case,  **  is,  that  he  takes  under  the  will, 
.  as  the  quality  of  the  estate  is  altered :  as  he  takes  a  fee  with  a  qualification,  instead 
of  a  fee  absolutely."  3  Prest  on  Conv.  261.  The  caw  of  Hinde  v.  Lyon,  which 
was  much  relied  upon  in  the  argument,  is  totally  different  from  the  present  It  was 
a  mere  devise  to  A  till  the  testator*s  heir  should  attain  twenty-four,  and  then  to  the 
heir  in  fee,  dec.  It  is  clear,  that  there  was  hero  no  alteration  made  in  the  estate. 
The  hehr  took  nothing  but  what  be  would  have  done  if  hts  name  had  not  been  men* 
tioned  after  the  devise  to  A,  and  the  estate  had  been  permitted  to  descend. 

In  Goodright  v.  Searle,  2  Wils.  89  (in  which  case  another  very  important  ques^ 
tion  arose  on  the  subject  of  merger),  the  words  of  the  devise  were  exactly  the  same 
as  those  in  the  present  case,  and  though  it  does  not  appear  to  have  been  cited  in  the 
argument,  yet  the  opinion  of  the  court  is  a  decided  confirmation  of  the  doctrine 
which  it  contains.  Mr.  Justice  Bathursf,  upon  the  fint  argument,  inclined  to  think 
that  the  heir  took  by  his  better  title.  The  rest  of  the  court,  however,  considered  that 
the  testator,  by  the  manner  in  which  he  had  carved  out  h^  estate,  had  broken  the 
descent.  Judgment  was  never  given  m  consequence  of  a  compromise,  but  the 
reporter  adds,  that  he  understood  the  court  were  afterwards,  upon  a  second  argu* 
ment,  unammonsly  of  that  opinion:  and  though  the  question  aeto  the  heir's  taking 
hy  descent  or  purdiase,  has  not  since  come  under  judicial  consideration,  yet  the  ease 
has  been  repealed^  raoognised  as  an  authority,  for  the  opinion  reported  to  have  been 
entertained  upon  the  point  of  mergerr  Feame,  Ex.  Dev.  661.  Doe  VrHottoiik 
3  B.  &  P.  65».  GoodtiUe  V.  White,  2  NrR.  383,  dt  16  East  174. 


♦Eari  of  Salisbury  v.  Lambe.     [    mos   ] 

(Reg.  Lib.  A.  1769,  fol.  171.) 

[1769.  27th  N<yfr.  &  4th  &  6th  Dec.  8.  C.  Amb.  383.] 

Sums  of  money  appointed  by  deed  and  will  to  A  for  life,  and  then  for  her  daughters 
and  younger  sons,  payable  in  such  shares,  dtc  as  she  should  appoint,  dec  and  in 
defeult,  in  trust  for  all  her  daughters  and  younger  sons  in  equal  shares,  to  be  paid 
at  their  respective  ages  of  twenty-one  yeare ;  and  in  case  any  of  them  die,  before 
his  or  her  portion  became  payable,  to  the  survivors :  held,  that  the  portions  vested 
in  the  children  at  twenty-one,  during  the  lifetime  of  A, 

THE  Earl  of  Thanet,  by  indenture,  dated  the  26th  of  Novem- 
ber, 1725,  assigned  2000/.  in  trust  for  the  sole  and  separate  use 
of  his  daughter,  the  Countess  of  Salisbury,  and  afterwards  in 
trust  for  her  daughters  and  younger  sons,  in  such  shares,  &c.  as 
she  should  by  deed  or  will  appoint ;  in  default  of  appointment,  in 
trust  for  her  daughters  and  younger  sons  in  equal  proportions, 
to  be  paid  at  twenty-one  or  marriage;  in  case  any  of  them  should 
die,  or  become  heir  male  of  the  Countess  of  Salisbury  before  his^ 
her,  or  their  share  became  payable,  such  share  to  go  to  the  sur- 
vivor ;  if  all  should  die  before  their  shares  became  payable,  to 
the  Countess,  her  executors  and  administrators. 

By  his  will,  dated  the  21st  of  July,  1721,  he  appointed  a  fur- 
ther sum  of  2000/.,  part  of  10,000/.,  over  which  he  had  a  power 
of  appointment,  in  the  same  manner  as  above. 

By  a  codicil  to  his  will,  dated  the  23d  of  September,  1728,  he 
gave  30,000/.  to  his  executors  in  trust  for  his  five  daughters) 
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Mary,  Countess'of  Harold,  Catherine,  Lady  Sondes,  Anne,  Coun- 
less  of  Salisbury,  Margaret,  Countess  of  Leicester,  and  Lady 
Isabella  Delaval,  equally  among  them,  and  their  respective  chil- 
dren. If  any  of  his  five  daughters  should  die,  the  6000/.  so  given 
should  be  in  trust  for  her  daughters  and  younger  sons,  in  such 
shares,  &c.  as  his  said  daughter  should  by  deed  or  will  appoint ; 
in  default  of  appointment,  to  be  divided  equally  amon^  them,  and 
to  the  survivors  and  survivor  of  them.  And  in  case  there  should 
r  •4fiB  1  ^  ^^  ^"^^  daughter  or  younger  *son,  or  all  should 
^  J     die  before  twenty-one  or  marriage,  then  in  trust 

that  his  daughter  so  dying  should  dispose  of  the  said  6000/.,  and 
the  interest  thereof,  to  such  of  her  sisters  and  her  younger  chil- 
dren, and  in  such  proportions  as  she  should  judge  they  would 
have  most  occasion  for  the  same :  and  in  default  of  appointment, 
in  trust  for  all  and  every  the  daughters  and  younger  sons  of  her 
sisters  that  should  be  living  at  her  death,  to  be  equally  divided 
among  them. 

The  Countess  of  Salisbury  had  four  younger  children,  William 
Cecil,  who  died,  leaving  the  plaintiff,  his  brother,  his  executor, 
Lady  Anne  Strode,  the  Countess  of  Egmont,  and  Lady  Magaret 
Cecil. 

By  her  wiH,  dated  the  22d  of  November,  1742,  taking  notice 
that  she  had  no  younger  son  living,  and  only  the  said  three 
daughters,  she  appointea  the  above  sums  in  the  following  propor- 
tions :^to  lady  Anne  Strode  4000/.,  Countess  of  Egmont  2000/1, 
Lady  Margaret  Cecil,  who  had  attained  the  age  of  twenty-one, 
4000/. 

She  survived  all  her  daughters,  dying  the  22d  of  March,  1757. 
Tbis  bill  was  brought  to  have  the  trusts  performed,  and  to  settle 
the  rights  of  the  several  parties. 

The  plaintiff  claimed  as  representative  of  Mr.  Cecil,  and  Mr. 
Strode  of  Lady  Anne.  Lord  Egmont,  as  the  representative  of 
his  Countess,  who  was  the  survivor  of  Lady  Salisbury's  younger 
children.  Lady  Gower,  Lady  Southwell,  and  Lady  Isabella  Pow- 
lett,  as  younger  children  of  the  Earl  of  Thanet,  who  survived 
Lady  Salisbury. 

The  Attorney-General  and  Sewell  for  the  plaintiff. 

The  Solicitor-General  and  Coxe  for  Lord  Egmont. 

All  the  children  having  died  in  the  lifetime  of  Lady  Salisbury, 
the  appointment  is  clearly  void,  under  the  authority  of  Oke  v. 

•Aa*r  1  Heath,  1  Ves.  135,  and  the  Duke  of  Marlborough 
L  407  J  ^^  Godolphin,  2  Ves.  77.  This,  therefore,  lets  in 
the  clause  of  survivorship  in  the  codicil  of  Lord  Thanet,  by  which 
Lady  Egmont,  if  alive,  would  have  been  entitled  to  the  whole  of 
the  6000/. 

Coxe,  for  the  next  of  kin  of  Lord  Thatiet,  cited  Lord  Bindon  v. 
Earl  of  Suffolk,  1  P.  W.  96;  Bird  v.  Lockey,  2  Vern.  744,  and 
2  Vent.  347- 

Jones  for  the  defendant  Strode. 
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The  Lord  Keeper — This  bill,  which  is  very  complicated,  is 
confused  with  different  claims  on  different  estates;  viz.  the 
personal  estate  of  Lord  Thanet,  and  that  of  Lady  Salisbury.  But 
the  principal  end  pf  the  plaintiflT's  bill  is  to  have  the  decision  of 
the  court  upon  three  gi  As  made  by  Lord  Thanet  to  Lady  Salisbury 
and  her  children. 

The  first  was  a  gift  by  deed  of  the  24th  of  November,  1725, 
which  was  an  assignment  to  John  Coke  of  20007.  for  the  use  of 
Lady  Salisbury  for  life,  and  then  for  her  daughters  and  younger 
sons,  payable  in  such  shares  and  proportions,  and  such  times  as 
the  countess  should  appoint  by  deed  or  last  will ;  and  in  default 
of  such  direction  and  appointment,  then  in  trust  for  all  and  every 
the  daughters  and  younger  sons  of  the  said  countess  in  equal 
shares  and  proportions,  to  be  paid  at  their  respective  ages  of 
twenty -one  years  or  marriage;  and  in  case  any  of  them  happen 
to  die,  or  become  heir  male  of  the  body  of  the  said  countess  before 
his  or  her  portion  become  payable,  then  to  go  to  the  survivor:  if 
all  happen  to  die  before  the  shares  became  payable,  to  the  countess 
of  Salisbury. 

It  is  agreed  by  the  counsel  on  all  sides  that  Lady  Salisbury 
made  no  appointment,  or,  which  is  the  samething,  her  appointment 
was  void.  It  is  likewise  agreed  *that  all  the  p  ».gg  , 
younger  sons  and  daughters  of  Lady  Salisbury    L  J 

attamed  twenty-one  in  their  lifetime :  and  the  principal  question 
is,  whether  the  shares  vested  in  Lady  Salisbury's  children  so  as 
to  be  transmissible.  And  I  am  of  opinion  that  the  interests 
became  transmissible  on  their  attaining  twenty-one  or  marriage ; 
and  that  if  they  did  not,  neither  Lord  Egmont  as  survivor,  nor 
Lady  Salisbury's  personal  estate,  could  have  been  entitled  to  them ; 
but  that  they  must  have  been  part  of  the  personal  estate  of  Lord 
Thanet. 

As  to  the  20007.  under  the  will  of  Lord  Thanet,  I  am  of  the 
same  opinion,  and  that  it  was  transmissible  to  the  representatives 
of  Lady  Salisbury's  children. 

With  respect  to  the  6000/.,  I  am  also  of  opinion  that  it  vested 
so  as  to  become  transmissible  on  their  attaining  twenty-one  or 
marriage ;  and  that  there  was  no  survivorship  by  way  of  limitation 
after  that  time.  This  question  has  been  settled  over  and  over 
again,  and  entirely  to  my  satisfaction.  As  to  the  words  "  survi- 
vors and  survivor  of  them,"  they  can  only  mean  to  give  cross 
remainders  to  the  children  before  the  devise  over  can  take  place. 
With  respect  to  the  sister's  children,  they  have  no  colour  of  right, 
as  it  must  have  fallen  into  Lord  Thanet's  residuum  before  it  came 
\o  them.     Vide  Cholmondeley  v.  Meyrick,  ante  17. 

Decree  accordingly. 


Vol.  I.  40 
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(Reff.  Lib.  b.  1759,  fol.  186.) 

[1769.  6th  &  8th  Dec] 

Testator  having  bequeathed  his  personal  estate  to  his  wife,  with  a  contingent  diqio- 
sition  to  any  child  she  might  be  erueint  with,  by  an  instrument  executed  in  the 
East  Indies  during  his  last  illness,  empowers  A  and  B  to  invest  any  gold-dn^  Ac 
which  he  had  in  bottomry,  dec.  as  they  should  think  most  advantageous,  and 
deliver  the  same  over  to  his  wife,  or  her  assigns,  she  running  all  risk :  held,  that 
this  instrument,  though  it  had  been  proved  in  the  ecclesiastical  court,  was  merdy 
an  act  inter  vivos,  and  not  a  revocation  of  the  will. 

Courts  of  law  and  equity  supervise  the  acts  of  the  spiritual  court,  when  they  are 
incidental  to  their  own  determinations,  and  therefore  if  they  prove  an  act  inter 
vivot,  they  will  consider  it  as  void,  and  coram  non  jutUce,  as  much  as  if  that 
court  had  proved  a  will  relative  to  lands  only. 

JOHN  SOMERS,  who  was  a  supercargo  on  board  an  East 
India  Ship,  being  about  to  sail  from  England  on  a  voyage,  exe- 
cuted a  will,  bearing  date  the  14th  of  December,  1719,  whereby 
he  bequeathed  all  his  personal  estate  to  his  wife,  Sarah  Somers» 
to  have  and  enjoy  the  use  and  interest  thereof  for  her  life;  and  if 
she  should  happen  to  be  enseint  of  a  child  or  children  by  him 
begotten,  then  from  and  after  her  decease,  unto  such  his  child,  if 
but  one,  or  if  more,  to  such  his  children,  equally  to  be  divided 
between  them,  share  and  share  alike ;  and  to  his,  her,  or  their 
use  and  benefit  forever. 

Being  afterwards  in  the  course  of  the  voyage  very  dangerously 
ill,  he  signed  a  paper,  bearing  date  the  23d  of  December  1720, 
which  was  the  day  before  his  death,  in  which,  after  taking  notice 
that  he  was  chief  supercargo  on  board  the  Bridgewater,  then  in 
the  Straights  of  Malacca,  he  empowered  the  captain,  Williamson, 
and  Massey,  the  chief  mate,  to  dispose  or  let  out  on  bottomry 
any  money  which  should  be  produced  by  the  sale  of  his  effects  at 
Madras ;  and  he  directed  that  Mr.  Mobbitt,  of  Fort  St.  George, 
should  invest  any  gold  which  he  had  on  board  in  diamonds  for  his 
said  wife ;  but  if  that  could  not  be  done,  that  Williamson  and 
Massey  should  dispose  of  it  on  bottomry  as  they  should  think  most 
advantageous,  and  deliver  the  same  to  his  wife  or  her  assigns : 
r  *470  1  ^**®'  ^^*  *^^^^  ^^^®»  running  all  risks  that  might 
-'  accrue  by  letting  out  any  ot  the  said  money  on  bot- 
tomry. He  then  gave  some  pecuniary  legacies,  but  did  not 
appoint  any  executor. 

Mrs.  Somers  had  no  children  by  the  testator :  she  obtained 
letters  of  administration  with  the  two  papers  annexed,  and  got  the 
whole  of  her  husband's  personal  estate.  She  afterwards  married 
Mr.  Piggot,  whom  she  survived.  By  her  will  and  codicil,  dated 
respectively  27th  March,  and  6th  September  1767,  she  disposed 
of  the  whole  of  her  real  and  personal  estate,  appointing  the 
defendant  J'Anson  executor.  The  next  of  kin  of  the  testator 
Somers  contended  that  the  use  and  interest  for  her  life,  only  was 
given  by  the  testator,  with  remainder  to  her  children ;  that  there 
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was  no  bequest  over,  but  that  his  personal  property  was  to  be 
delivered  for  no  other  use  than  that  in  the  will. 

The  Lord  Kseper — This  bill  is  brought  to  have  an  account  of 
the  personal  estate  of  Mrs.  Pigott,  and  to  be  paid  thereout  certain 
legacies  given  to  the  plaintiffs.  The  executor  states,  by  his  answer, 
that  Mrs.  Pigott  was  the  widow  of  Somers,  who  made  his  will, 
and  gave  her  his  personal  estate  i>roiU  his  first  testamentary  sche- 
dule ;  and  that  he  made  a  second,  oy  virtue  of  which  she  conceived 
herself  entitled  to  all  Mr.  Somers's  personal  estate :  but  that' the 
defendants,  the  next  of  kin  of  Somers,  insist  he  only  gave  her  the 
use  of  his  personal  estate  for  life,  and  that  on  his  death  it  became 
distributable  to  his  next  of  kin,  according  to  the  statute.  And 
if  their  claim  is  founded  in  law,  he  has  not  assets  to  pay  the 
legacies. 

To  prove  that  the  personal  estate  of  Somers  was  absolutely 
given  to  his  wife,  the  probate  of  two  papers  are  read  with  admin- 
istration granted  with  the  informal  will  annexed,  to  her  as  principal 
legatee.  By  tlie  first  it  'appears  that  Somers  gave  ^  ^  .^,  -. 
the  use  of  his  personal  estate  to  his  wife,  with  a    I-  -' 

contingent  disposition  of  the  whole  to  anv  child  or  children  she 
was  enseint  with ;  and  she  having  none,  lie  died,  as  to  that  will, 
intestate,  as  to  the  personal  estate,  after  his  wife's  death.  A  year 
after  making  that  will,  being  very  ill  in  the  East  Indies,  he  makes 
a  writing,  empowering  Captain  Williamson  and  Mr.  Massey  to 
return  on  bottomry  any  part  of  his  goods  or  money  that  shall  be 

E reduced  by  sale  of  his  effects ;  Mr.  Mobbitt  to  convert  the  gold 
e  had  on  board  into  diamonds ;  if  that  could^not  be  done,  to  be 
converted  by  Captain  Williamson  and  Mr.  Massey  as  they  think 
most  advantageous  to  his  wife,  and  to  be  delivered  to  her,  or  her 
assigns ;  she  running  all  hazards  that  mav  accrue  by  letting  out 
any  of  the  said  money  on  bottomry.  Then  there  are  in  the 
same  instrument  particular  sums  of  money  given  to  bis  friends. 

It  has  been  said  at  the  bar,  that  this  is  a  revocation  of  his 
former  will  against  his  expected  child,  and  an  absolute  bequest  of 
his  effects  in  the  East  Indies  to  his  wife.  But  I  consider  this  as 
a  common  authority  given  to  his  agents  at  Fort  St.  George,  to 
collect,  convert,  and  consign  his  efiects  to  his  wife,  who,  under 
his  former  will,  was  to  have  the  use  of  his  personal  estate  for 
life ;  and  the  laying  the  risk  on  the  estate  was  necessary  to 
induce  his  agents  to  act,  who  would  never  have  entered  into  the 
respondentia  bonds,  if  thejr  had  not  been  indemnified  out  of  it. 

But  it  was  said,  and  it  is  proper  to  give  it  an  answer,  that  the 
ecclesiastical  court  has  proved  this  instrument  as  a  testamentary 
schedule,  and  that  I  must  take  it  to  be  such.  Now  I  know  of  no 
such  rule.  If  an  instrument  comes  before  me  which  appears  not 
to  be  an  act  inter  vivoSf  in  order  to  found  a  decree  upon  it  as  a 
testamentary  act,  it  must  be  proved  in  the  spiritual  court    But  if 
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r  *472  1  ^^y  prove  there  what  is  an  act  in^CT-wttM,  this  court 
l-  J    will  *consider  the  probate  as  void,  and  coram  nan 

judice^  as  much  as  if  they  had  proved  a  will  relative  to  lands 
only.  And  this  .court  and  every  court  of  law  supervises  the  acts 
of  the  spiritual  court,  where  they  arc  incidental  to  their  deter- 
minations (a). 

I  must  therefore  declare,  that  Mrs.  Pigott  was  only  entitled  as 
legfitee  of  the  personal  estate  for  life,  and  that  the  residue  was 
distributable  according  to  the  statute  of  distribution. 


[  »473  ]  *The  University  of  Oxford  v.  Clifton. 

(Reg.  Lib.  ▲.  1750,  foL  65.) 

[1759.  Hth  Dec  8.  C.  Amp.  385.] 

Beviee  of  premiies  to  A  wd  the  iMtto  of  his  bodji:,  and  for  want  of  such  itfue,  over  ; 
is  an  estate  tail  in  A. 

CHARLES  yj[N£R,  f^squire,  by  his  ^ill,  bearing  date  the 
20th  of  December^  1755,  deviled  certain  premises  caUed  Mean- 
bam  Meadow,  to  the  defendant  Dr.  Clifton,  .and  the  issue  of  his 
body,  lawfully  begotten,  living  at  his  death,  and  for  want  of  such 
issue,  to  the  University  of  Oxford.  This  was  a  bill  to  have  the 
title  deeds  secured. 

The  Solicitor-General,  and  Wilbraham,  for  the  plaintiffs. 

The  defendant  is  entitled  only  to  an  estate  for  life,  with  a  con- 
tingent remainder  to  his  issue,  if  he  should  have  any  at  his  death, 
for  the  life  or  lives  of  such  issue.  The  word  issue  in  this  case  is 
a  special  designatio.  perscntB^  and  as  such  under  the  authority  of 
Burchett  v.  Durdant,  2  Vent  311.  Wedgward's  case,  cited  by 
Lord  Hale,  in  King  v.  Melling,  1  Vent.  231,  and  Long  v.  Beau- 
mont, 1  P.  W.  229,  the  defendant  cannot  take  an  estate  tail. 
Every  word  in  a  will  ought  to  have  a  sense  put  upon  it  if  possi- 
ble. If  it  be  construed  an  estate  tail,  the  words,  "  living  at  his 
death,"  which  are  capable  of  construction,  must  be  lejft  out.  The 
subsequent  words,  *'  for  want  of  such  issue,"  cannot  enlarge  his 
estate  into  an  estate  tail,  for  it  means  such  issue  as  was  living  at 
his  death.     Lovelace  v.  Lovelace,  Cro.  Eliz.  40,  was  a  devise  to 


Xp)  Bat  in  general,  any  memorandam,  or  scrap  of  paper,  written  by  a 
pnon  in  contemplatioa  of  death,  will  be  considered  testamentaiy ,  and  if  admitted 
in  the  eccleiiastical  court,  will  be  supported  in  equity.  Jiawson  v.  Lawaon.  1  P.  W. 
440.  Hall  ▼.  Hewer,  Amb.  203.  In  Downing  v.  Townsend,  Amh.  280,  Lord 
Hardwicke  considered  himself  bound  by  the  sentence  of  the  prerogatiye  court.  And 
in  Qhaworth  V.  Beech,  4  Yes.  555,  where  the  deceased  had  indorsed  a  promisaoiy 
,note,  Lord  Loughborough,  in  an  action  that  was  brought,  held  the  indorsement  to 
be  testamentaiy,  and  Lord  Alvanley,  M.  R.  was  afterwards  of  opinion,  that  if  the 
.4esUtor  had  died  without  giving  it  by  his  will,  it  might  have  been  proved  as  tas- 
tamentaiy. 

See  also  the  eases  cited  in  the  arguments  in  the  Duchess  of  Kingston's  case, 
SO  How.  St.  Tr.  366,  and  Mr.  Haigrave's  argument  on  the  effect  of  sentences  of 
.ooorta  ecclesiastical.    Law  Tracts,  449. 
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one,  and  his  eldest  issue  male,  he  having  no  son  at  the  time,  it  was 
adjudged  an  estate  for  life  only.  The  word  eldest  was  held  a 
clear  designatio  person^R,  The  intent  of  the  testator  is  very 
clearly  against  the  defendant's  taking  an  estate  tail.    To  what 

Eurpose  would  he  have  'given  remainders  over  if    r-     ^.p..     ^ 
e  knew  they  might  be  immediately  barred  ?  The    ••  -* 

period  when  the  children's  estate  is  to  begin,  is  the  death  of  the 
defendant ;  if  there  are  several,  they  must  take  a  joint-tenancy  for 
life :  there  is  nothing  absurd  in  this,  but  at  all  events  the  court 
cannot  alter  the  declared  intention  of  the  testator. 

The  LoaD  Keeper — (Without  hearing  the  counsel  for  the 
defendant).  This  is  the  plainest  case  I  ever  saw  in  my  life.  The 
issue  cannot  take  by  present  devise  as  joint-tenants  with  the  defend- 
ant They  are  not  to  take  by  remainder,  but  by  descent.  All 
the  posterity  are  intended  to  take ;  it  cannot  therefore  be  a  con- 
tingent remainder,  but  is  clearly  an  estate  tail.  I  must  therefore 
dismiss  the  bill  (a). 


Earl  of  Peterborough  v.  Mordaunt 

(I^g.  Lib.  A.  1750,  fol.  192.) 

[1760.  19th,  20Ui,  &  21ft  Feb.] 

A  created  a  trust  for  the  payment  of  incumbrances  out  of  the  rents  and  pro6to  of  his 
reel  estate,  part  of  which  being  subject  to  the  arrears  of  a  rent  charge  to  the  crown, 
was  discharged  by  a  privy  seal,  provided  5000A  be  paid  to  B  and  C,  for  securing 
which  a  term  was  created  by  act  of  Parliament ;  held,  that  this  was  a  debt  affecting 
the  esUte,  and  not  within  the  trusts  of  the  deed,  and  therefore  that  the  tenanU  for 
life  must  keep  down  the  interest 

CHARLES,  Earl  of  Peterborough,  by  indentures  of  lease  and 
release,  bearing  date  the  28th  of  February  and  1st  of  March, 
1734,  conveyed  all  his  real  estates  to  certain  trustees  for  himself 
for  life ;  remainder  to  the  said  trustees  upon  trust,  to  settle  2007. 
per  annum  on  *hi8  grandson,  John  Mordaunt,  for  p  «^.^g  -i 
life,  an  annuity  of  600/.  per  annum  on  his  eldest  •- 
son,  the  plaintiff,  then  John,  Lord  Mordaunt  for  life,  to  raise  com- 
petent sums  for  the  maintenance  and  education  of  the  plaintifl's 
sons,  and  then  upon  further  trust  out  of  the  surplus  to  discharge 
the  real  incumbrances  on  the  said  estates,  until  such  eldest  son  of 
the  plaintiff  should  attain  the  age  of  twenty-five,  and  then  that 
they  should  settle  and  convey  the  said  estates  to  such  son,  and 
the  heirs  male  of  his  body,  with  divers  remainders  over,  and  the 
reversion  to  himself  in  fee :  with  a  power  to  revoke  and  declare 
new  uses. 

By  indentures  of  lease  and  release,  bearing  date  the  4th  and 
5th  of  September,  1735,  on  the  marriage  of  his  said  grandson, 
John  Mordaunt,  with  the  Countess  Dowager  of  Pembroke,  he 
revoked  the  uses  of  the  above  settlement  as  to  the  estate  at  Par- 

(a)  As  to  the  word  issue,  vide  King  v.  Barehell,  ante  p.  433,  and  the  notes  to  it. 
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sons  Green,  conveyed  the  same  to  the  Countess  of  Pembroke  for 
life  for  her  jointure,  ivith  remainder  to  himself  in  fee. 

By  his  will,  dated  the  9th  of  September,  1735,  he  declared 
that  the  yearly  rent  of  500/.,  provided  for  the  plaintiff,  should  be 
in  lieu  of  all  claims  on  the  testator's  real  and  personal  estate,  and 
that  if  he  should  contest  the  said  settlement  or  will,  that  the  said 
annuity  should  cease,  and  directed  that  the  incumbrances  should 
be  paid  out  of  the  rents  and  profits  of  the  real  estate. 

A  Privy  Seal,  dated  the  20th  of  November,  1755,  was  directed 
to  the  Lords  Commissioners  of  the  Treasury,  which  after  reciting 
a  grant  by  letters  patent,  bearine  date  the  20th  of  January,  1690, 
of  the  manor  of  Dauntsey,  in  Uie  county  of  Wilts,  to  the  said 
Charles,  Earl  of  Peterborough,  and  the  heirs  male  of  his  body, 
with  the  reservation  of  a  yearly  rent  charge  of  300/. ;  and  that 
the  said  rent  charge  had  never  been  paid  up  to  the  present  time, 
and  that  an  arrear  of  17,100/.  was  then  due  and  owing  upon  it, 
r  *476  1  "^^^^^y  ^^  levied*  would  ruin  the  family,  and  that 
*-  J    the  two  ^daughters  of  the  said  Earl  of  Peter- 

borough therein  mentioned,  were  unprovided  for ;  proceeded  in 
the  following  words:  "We  order  you  to  acquit  and  discharge 
the  said  arrears,  provided,  before  such  discharge,  the  sum  of 
5000/.  be  paid,  or  secured  to  be  paid,  to  the  said  Lady  Frances, 
and  Lady  Mary  Mordaunt,  as  of  our  free  gift  and  royal  bounty, 
it  being  our  express  direction,  that  until  the  said  500o£  be  paid  to 
them,  or  secured  for  them,  this  our  royal  benevolence  to  the  said 
family  shall  not  take  place  or  be  effectual  for  the  discharge  of  the 
said  arrears." 

By  an  act  of  parliament,  29  Geo.  2,  reciting  the  above  letters 

Eatent  and  privy  seal,  it  was  enacted  that  the  said  manor  should 
e  vested  in  trustees  therein  named,  for  the  term  of  five  hundred 
years,  to  raise  the  said  sum  of  5000/. 

Three  claims  were  set  up  by  the  bill.  Ist  To  the  rents  and 
profits  of  the  late  Earl's  estates,  after  all  incumbrances  discharged, 
as  heir-at-law,  the  trust  not  being  disposed  of  till  the  plaintiff's 
son  should  attain  the  age  of  twenty-five.  2dly.  To  the  estate  at 
Parsons  Green,  the  Earl  having  revoked  the  settlement  of  1734 ; 
and  3dly,  under  the  act  of  parliament,  the  plaintiff  contending, 
that  he  ought  only  to  keep  down  the  interest  of  the  charge  of 
5000/.  The  two  first  claims  were  ceded  by  the  counsel  for  the 
defendants ;  as  to  the  charge  of  5000/.,  the  defendants  insisted 
by  their  answer  that  it  was  an  incumbrance  to  be  discharged 
by  the  rents  and  profits  under  the  will  of  the  Earl  of  Peter- 
borough. 

The  Attorney-General,  and  Wilbraham,  for  the  plaintiflT. 
The  act  of  parliament  could  never  have  intended  that  this  sum 
should  be  raised  out  of  the  rents  and  profits.  It  was  a  new 
charge  created  upon  the  estate,  and  as  such  to  be  paid  like  every 
other  charge,  where  the  personal  estate  is  exempted  by  sale  or 
mortgage. 
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•The  Solicitor-General  and  De  Grey,  Perrott  and    ^     ^ .  ^.y    -. 
Hoskins,  Sewell  and  Jones,  for  the  different  de*    ^  -' 

fendants« 

The  only  question  now  remaining  is,  whether  the  5000/,  is  an 
incumbrance  within  the  trust.  It  certainly  was  so  before  the 
privy  seal  and  the  act  of  parliament.  The  sole  intent  of  Lord 
Peterborough  was  evidently  to  clear  the  estate,  and  to  redeem 
the  family.  Consider  then  how  the  privy  seal  affects  it.  The 
suggestion  to  the  crown  is,  that  the  family  will  be  ruined  by  pay- 
ment of  the  arrears,  and  prays  that  it  may  be  discharged  on 
payment  or  security  to  the  ladies  of  5000/.  Was  not  this  part  of 
the  old  debt  to  the  crown,  or  how  can  it  be  distinguished  from  it  ? 
An  agreement  conditionally  to  extinguish  the  arrears,  a  sum  being 
first  paid  or  secured.  It  is  admitted  that  the  ladies  will  be  prior 
on  the  whole  estate  to  the  annuitants*  They  might  have  had  a 
levari  facias  in  the  Exchequer  to  raise  this  500oT.  They  might 
have  come  into  this  court  against  the  trustees,  for  a  discovery 
and  account  of  the  rents  and  profits  of  the  Dauntsey  estate,  and 
for  the  payment  of  the  5000^  out  of  them.  As  to  the  act  of 
parliament,  compare  this  to  the  case  of  a  mortgage.  If  the  Earl 
of  Peterborough  had  made  a  mortgage,  it  would  have  been  within 
the  provision  of  his  own  deed  of  trust :  the  act  can  do  no  more. 

The  Lord  Kaepbr. — Suppose  tenant  in  fee,  subject  to  a  mort- 

5 age  of  3000/.,  devises  to  A  for  life,  remainder  to  B  in  fee,  and 
irects  the  rents  and  profits  to  be  applied  to  discharge  the  said 
9000^ ;  they  both  join  in  a  new  mortgage  for  an  additional  sum 
of  3000^  for  the  benefit  of  B;  could  B  come  into  this  court  to 
have  the  old  trust  of  the  rents  and  profits  applied? 

♦For  the  defendants. — Vf%  submit  he  could.-  p     ^  .^g    -• 

The  Lord  Kcepsr. — I  cannot  think  so.  It  is  a  new  mortgage, 
and  must  be  borne  according  to  the  course  of  the  court. 

The  Lord  KEKPER.-^Upon  the  pleadings  in  this  case  three 
questions  were  made,  but  two  of  them  have  been  waived  by  the 
defendants'  counsel,  upon  a  clear  recognition  of  the  rules  of  law 
and  equity :  the  third  arises  upon  the  following  case. 

Lord  Peterborough,  by  indenture  dated  the  1st  of  March,  1734, 
made  a  trust  of  his  estate  for  payment  of  certain  annuities,  and 
the  residue  of  the  rents  and  profits,  till  a  grandson  was  twenty- 
five,  in  payment  of  the  real  incumbrances  on  the  saijd  estates* 
The  manor  of  Dauntsey,  one  of  the  estates,  was  subject  to  a  rent 
charge  of  800A  per  annunij  and  an  arrear  of  17,100/,  The  privy 
seal  is  a  writ  to  the  officers  of  the  revenue  to  discharge  this 
arrear,  provided  the  50002.  be  paid,  or  secured  to  be  paid,  to  the 
ladies. 
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Now  it  is  plain  that  the  5000/.  was  to  be  considered  as  no  part 
of  the  17,100i,  for  the  whole  of  that  is  to  be  released  on  a 
security  made,  and  as  no  person  by  the  privy  seal  is  directed  to 
pay  this  money,  it  is  plain  tnat  they  designed  to  effectuate  it  by  an 
act  of  parliament. 

The  act  therefore  charges  a  new  sum  on  the  estate,  and  secures 
it  by  a  new  created  term,  which  must  follow  the  general  rule  of 
the  court,  and  while  it  continues  on  the  estate,  the  particular 
tenants  are  only  to  keep  down  the  interest  Vide  Tracy  v.  Lady 
Hereford,  2  Bro.  C.  C-  128,  Lord  Penrhyn  v.  Hughes,j5  Ves.  107. 
r  *479  1  ^^  "^"^^  therefore  decree,  that  the  sum  of  6000/. 
I-  J    is  a  subsisting  debt  affecting  the  trust  estate,  and  not 

within  the  trusts  of  the  deed  of  the  1st  of  March,  1734,  but  that 
plaintiff  ought  to  keep  down  the  interest  out  of  the  rents  and  profits 
of  the  Dauntsey  estate;  that  the  plaintiff  is  entitled  to  the  Parsons 
Green  estate,  and  to  the  rents  and  profits  of  the  trust  estate,  till 
he  has  a  son  of  the  age  of  twenty-five. 


Peat  V.  Powell, 

(Reg.  Lib.  9. 1769.  Ibl.87.} 

[1760.  29th  Feb.  let,  8d,  A  lOth  March.  8.  C.  Amb.  396.] 

beTise  of  the  residue  of  the  teetator's  real  and  personal  estate  to  his  execnton  in 

trust,  for  A  till  he  should  attain  twenty-one,  and  then  that  the  trust  should  ceaae: 

held,  to  give  the  whole  beneficial  estate  to  A. 
Release  from  one  brother  to  another  of  certain  premises  that  had  been  devised  to 

him  by  his  &ther,  eiecuted  in  consequence  of  a  threat  to  file  a  bill,  and  of  aMO* 

ranees  that  a  favouzable  opinion  had  been  given  by  counsel,  set  aside  in  £mHir  of 

creditors. 

GILES  POWELL  being  possessed  of  a  freehold  estate,  called 
Foxcoate,  and  also  of  a  leasehold  estate  at  Frogmill  for  ninety- 
nine  years,  determinable  on  the  lives  of  himself  and  his  two  sons, 
both  estates  being  nearly  of  equal  value,  and  having  a  wife,  and 
two  sons  and  two  daughters,  by  his  will,  dated  the  2d  of  July, 
1743,  gave  an  annuity  of  20/.  to  his  wife,  payable  out  of  both  the 
estates.  He  then  gives  600/.  to  each  of  his  daughters,  300/.  to 
his  eldest  son,  John,  and  directs,  that  in  consideration  of  the  ex* 
pense  he  had  been  at  in  his  education^  he  should  relinouish  the 
interest  he  had  in  the  leasehold  estate*  to  his  brother  Giles :  and 
after  giving  several  legacies,  all  the  residue  of  his  real  and  per- 
sonal estate,  whatsoever  and  wheresoever^  he  gave  and  bequeathed 
to  his  executors  in  trust  for  his  said  younger  son  Giles,  till  he 
should  attain  twenty-one,  and  then  directed  that  the  said  trust 
should  cease. 

Giles  attained  twenty-one  before  the  death  of  the  testator, 
which  happened  on  the  3d  of  May,  1746.  Upon  his  death  John 
r  *480  T  ^'*™®^  ^  freehold  estate  as  heir-at-law  ♦to  the 
^  -I     testator,  told  his  brother  that  he  had  taken  the 


CASES  IN  CHANCERY.  ^| 

[PettT.PowelU] 

opinion  of  counsel,  and  that  in  consequence  of  k  he  way  deter* 
mined  to  file  a  bill  against  him,  unless  he  would  release  the  Fox- 
coate  estate  for  him :  in  consequence  of  which,  Giles,  at  the  re- 
commendation of  his  mother,  by  indenture,  dated  (he  Idth  of 
August,  1747,  released  and  conveyed  his  right  to  the  freehold 
estate  to  his  brother  John,  who  covenanted  to  pay  half  the  an- 
nuity  to  his  mother. 

At  the  time  of  executing  the  release  Giles  was  indebted  upon 
bond,  dated  June,  1747,  to  Robert  Gillet  for  600/,  and  to  other 
persons  in  other  sums,  and  on  the  23d  of  December,  1756,  be* 
came  a  bankrupt.  This  was  a  bill  by  the  assignees  to  have  the 
estate  reconveyed,  and  deeds  and  writings  delivered  up. 

The  Attorney-General,  Sewall,  and  Jones,  for  the  plaintiffs. 

The  case  depends  almost  entirely  upon  the  construction  of  the 
will,  and  is  but  little  aided  by  the  depositions.  We  must  there- 
fore have  recourse  to  that  fundamental  rule  of  construction,  the 
intent  of  the  testator.  We  find  this  throughout  very  strong  in 
favour  of  Giles,  and  great  stress  is  laid  upon  the  situation  of  the 
eldest  son,  who  was,  in  the  opinion  of  the  testator,  already  ad- 
vanced. That  bein^  clear,  there  is  also  as  little  doubt  but  that 
the  words  he  has  used  are  of  sufficient  force  to  carry  a  fee.  Tan- 
ner v.  Wise,  3  P.  W.  294;  and,  therefore,  having  given  the 
whole  estate  in  fee  to  the  trustees,  it  is  hardly  to  be  believed,  that 
he  intends  any  thing  to  result  to  the  heir-at-law.  The  case  of 
Newland  v,  Shephard,  2  P.  W.  194,  is  very  like  this.  There  Mr. 
Shephard  devised  the  residue  of  his  real  and  personal  estate  to 
trustees  to  apply  the  rents  and  profits  for  the  mamtenance  and 
benefit  of  sucn  of  his  grandchildren  as  should  be  living  at  his  de- 
cease until  his  said  grandchildren  should  come  to  ^  «.g«  -. 
the  age  •twenty-one,  or  be  married.  Andthe  court     *-  J 

were  most  clearly  of  opinion,  that  the  grandchildren  should  have 
the  benefit  of  the  trust  after. 

The  release  is  void  under  the  statute  of  Eliz.,  Giles  was  never 
perfectly  apprized  of  his  rights;  and  though  John  told  him  he 
had  counsel's  opinion,  yet  it  was  never  shewn  him,  nor  is  it  in- 
sisted on  bv  the  answer.  Broderick  v.  Broderick,  1  P.  W.  239. 
Pusey  V.  Desbouverie,  3  P.  W.  316. 

The  Solicitor-General,  Wilbraham,  and  Hoskins,  for  the  de- 
fendant John  Powell. 

That  the  words  residue,  &c.  will  carry  a  fee,  and  that  they  do 
so  here  to  the  trustees  there  is  no  doubt,  for  wherever  an  estate 
is  given  out,  of  which  greater  estates  than  the  express  estates  is 
given  may  arise,  the  trust  shall  be  a  fee.  Shawe  v.  Weigh, 
8  Mod.  382.  But  that  fee  may  nevertheless  be  subject  to  a  result- 
ing trust  It  is  not  necessary  that  the  legal  estate  and  the  trust 
should  be  co-extensive,  andthe  question  is,  whether  the  court  wpl 
find  it  necessarv  to  construe  the  words  "  till  twenty-one,"  a  gift 
of  the  beneficial  estate  in  fee:  whetlier  they  are  sufficiently  strong 
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to  form  that  necessary  implication,  upon  which  alone  an  heir  can 
be  disinherited.  Sir  Thomas  Raymond,  453.  Vaughan,  259. 
If  Giles  was  intended  to  have  the  absolute  beneficial  interest  in 
both  estates,  as  well  as  in  the  residuum,  why  was  not  the  lease- 
hold also  given  in  trust  till  he  was  twenty-one  ?  This  is  another 
exclusion  of  that  necessary  implication.  The  demands  come 
with  a  very  bad  aspect  after  an  acquiescence  of  ten  years. 

The  Lord  Ke£per. — Upon  the  first  question,  I  am  quite  clear 
that  Giles  was  intended  by  the  testator  to  have  the  whole  bene- 
r  *482  1  ficial  interest  in  the  residue,  and  that  the  trust  was 
*-  ^    meant  *only  to  continue  during  the  minority.    It 

is  the  same  as  if  the  testator  had  said, "  1  give  the  residue  of  my 
estate  to  trustees  in  trust  for  Giles,  till  he  attain  twenty-one,  and 
then  to  Giles  and  his  heirs."  The  case  of  Newland  v.  Shcphard 
is  much  stronger  than  the  present  (a). 

As  to  the  second  question.  This  is  not  like  the  case  where 
conveyances  are  made  to  quiet  family  difierences,  in  which  case 
the  court  will  not  require  strict  equality  of  consideration-.  Here 
was  no  equivalent  whatever  given  by  John :  he  did  not  so  much 
as  release  his  right  to  the  Frogmill  estate.  There  was  indeed  no 
fraud,  but  it  being  a  voluntary  conveyance  is  void  against  the 
creditors  of  Giles.  Vide  Partridge  v.  Gopp,  ante  163,  and  Wy- 
cherley  v.  Wycherley,  post  Feb.  1763. 


The  Attorney-General  v.  Bradley. 

(Reg.  Lib.  a.  1769,  fol.516.) 

[1760.  10th,  11th  &  ISdi  June.] 

Where  A  by  will  eiecated  before  the  statute  of  mortnuiin,  directs  B  to  settle  a  frB»> 
hold  estate  to  pay  a  sum  fwt  exceeding'  lOOLper  annum,  in  such  manner  and 
upon  such  trust,  on  such  a  part  of  the  poorer  people  of  a  parish  as  he  should  think 
and  find  to  be  a  most  proper  charity ;  and  B  in  pursuance  thereof,  by  wiU  exe- 
cuted aftet  the  sUtute,  appoints  a  sum  less  than  Uie  100^  per  annum :  hdd,  1ft, 
That  the  appointment  is  not  void  by  the  statute ;  and  3dly,  That  the  amount  to 
be  appointed  was  discretionary  in  B,  and  not  to  be  increased  under  the  43  £lii. 
to  the  whole  amount  giyen  by  the  will  of  A. 

MRS.  ANNE  SEDGEWICK,  by  will,  bearing  date  the  8d  of 
August  1728,  reciting  that  she  was  entitled  in  reversion,  to  her 
sole  and  separate  use,  to  a  good  estate  in  tlie  parish  of  Penn,  gave 
to  her  dear  husband,  Raphael  Sedgewick,  doctor  of  physic,  all 
those  estates  for  his  life ;  and  then  ordered  in  these  words :  "And 
r  *483  1  '  ^^  hereby  order  *that  he  settle  the  whole  freehold 
-*  estate  in  the  parish  of  Penn,  to  pay  a  sum  not  ex- 
ceeding 100/.  per  ann.  after  his  death,  and  the  death  of  my 
sister-in-law,  in  such  manner,  and  upon  such  trusts,  on  such  a 

(a)  In  Fonnereau  v.  Fonnereau,  3  Atk.  316,  Lord  Haidwicke  ii  reported  to  have 
disapproved  of  that  CM.    See  Mr.  Cox's  note,  and  the  cases  dted  by  him. 
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part  of  the  poorer  people  of  the  parish  of  Penn,  as  he  shall  think 
and  find  to  be  a  most  proper  charity ;  and  this  shall  be  so  oidered 
to  commence  after  my  sister-in^aw's  death  and  his,  or  before  his 
deaths  if  he  should  think  convenient ;  and  the  remaining  part  or 
overplus  of  such  my  freehold  estate,  in  present  and  reversion, 
after  that  charity  is  so  paid,  I  give  and  bequeath,  after  my  hus- 
band's death,  to  my  trusty  and  well  beloved  friend  Thomas,  the 
son  of  William  Bradley  of  Barn-street,  and  the  male  issue  of  his 
body,  a  constant  and  ever  Uving  trustee  of  and  to  that  charity ; 
he  or  his  heirs,  or  the  heirs  of  him  that  shall  enjoy  it,  not  being 
in  a  capacity  to  part  with  it  by  sale  or  otherwise,  but  that  they 
may  see  the  charity  paid  or  settled" 

The  information  then  set  forth,  that  Dr.  Sedgewick,  upon  the 
death  of  his  wife,  caused  to  be  engraved  upon  her  gravestone,  in 
the  parish  church  of  Penn,  the  following  inscription :  *'  Anne 
Sedgewick  lies  interred  under  this  place,  after  she  had  made  an 
appointment  of  her  brother's  whole  estate,  leaving  lOOL  perann, 
to  the  use  of  the  poor  of  the  parish  of  Penn,  to  be  disposed  of  as 
her  husband.  Dr.  Sedeewick,  should  think  most  proper,  fearing 
not  the  instruments  of  Satan  hindering  him  from  setthng  so  cha- 
ritable a  design." 

Dr.  Sedgewick,  by  his  will,  bearing  date  the  14th  of  October, 
1747,  after  reciting  the  aforesaid  will  or  appointment  of  his  said 
late  wife,  in  pursuance  of  the  power  and  discretionary  authority  so 
by  her  said  will  vested  in  him  concerning  the  premises,  and  for 
settling  the  said  estate  in  trust  for  the  uses  in  and  by  the  said 
will  du-ected,  did  order  and  direct,  that  within  four  years  next 
after  his  decease,  out  of  the  rents  and  profits  so  bequeathed  to 
him,  *and  which,  on  his  decease,  would  descend  to  r-  ^.^^  ^ 
the  said  Thomas  Bradley,  a  sum  of  money  be  raised,    ^  ^ 

sufficient  for  erecting  five  good  and  commodious  tenements  or 
dwelling-houses  on  some  part  of  the  lands  so  descending  to  him 
in  the  parish  of  Penn,  or  any  other  part  of  the  said  parish  of 
Penn,  which  the  several  trustees  to  be  appointed  to  see  the  trusts 
thereby  directed,  performed,  and  fulfilled  should  think  proper ; 
and  did  thereby  further  order  and  direct,  that  at  the  end  of  four 
years  after  his  decease,  the  several  trustees  to  be  appointed,  or 
the  major  part  of  them,  should  nominate  and  appoint  five  such 
poor  persons,  parishioners  of  the  said  parish  of  Penn,  as  to  them 
should  appear  proper  objects  of  the  said  charity,  to  dwell  in  and 
occupy  the  said  five  houses,  as  to  them  the  said  trustees,  or  the 
major  part  of  them,  should  seem  good ;  and  that  they  should,  out 
of  the  rents  and  profits  of  the  said  estate,  pay  to  each  person  so 
inhabiting  the  said  houses  the  sum  of  5L  each^  every  year ;  and 
that  the  said  trustees  should,  at  the  expiration  of  four  years  next 
after  his  decease,  for  ever  thereafter  raise  out.  of  the  rents  and 
profits  of  the  said  estate,  the  yearly  sum  of  10/.  to  the  master  for 
the  time  being  of  the  charity  school  at  Penn ;  and  the  testator 
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(  directed,  that  with  all  convenient  speed  after  his  decease,  the  said 
Thomas  Bradley,  by  such  proper  conveyances  in  the  law  as  by 
the  said  trustees  thereinafter  named  should  be  devised,  should 
grant ^od  convey  the  said  estate  to  the  said  several  persons  in 
trust,  to  see  the  several  tenements  built  and  erected,  and  to  pay 
the  said  iieveral  sums,  and  to  act  and  do,  all  such  matters  and 
things  relating  to  the  said  charity,  as  should  be  esteemed  proper 
and  necessary  for  establishing  the  same.  He  then  named  certain 
persons  to  be  appointed  trustees,  and  directed  that  in  the  said 
grant  or  conveyance  to  be  made  by  the  said  Thomas  Bradley, 
should  be  inserted  a  clause  to  empower  the  trustees,  out  of  the 
r  ♦485  1  ^^^^  ^^^  profits,  to  *raise  any  sums  of  money  that 
^  •'    should  be  deemed  reasonable  and  necessary,  for 

keeping  in  repair  the  said  five  tenements. 

By  indenture  of  lease  and  release,  bearing  date  the  23d  and 
24th  of  August,  1753,  the  legal  estate  was  conveyed  to  trustees 
to  the  uses  and  trusts  of  Dr.  Sedgewick's  will. 

The  information  prayed  that  Uie  sum  of  lOOL  annually  might 
be  charged  out  of  the  estate,  according  to  the  will  of  the  testatrix, 
with  arrears  from  the  death  of  Dr.  S^gewick,  and  directions  for 
the  management  of  the  charity. 

The  Attorney-General  and  Wilbraham  for  the  relators. 

As  to  Dr.  Sedgewick's  will,  if  that  is  to  operate  by  itself,  and 
not  by  relation  to  the  will  of  his  wife,  there  is  no  doubt  but  that 
the  appointment  is  void,  as  being  made  after  the  statute  of  mort- 
main ;  but  he  is  x)nly  executing  a  power  which  arises,  and  is  to 
have  effect  out  of  the  old  dominion.  Co.  Litt.  112.  cu  Had  he 
died  intestate,  there  cap  be  no  doubt  but  that  something  must 
have  been  raised  for  the  charity ;  for  she  appoints  perpetual  trus- 
tees, and  considers  the  charge  as  subsisting  for  ever :  therefore 
whatever  does  so  come  to  the  charity  can  only  come  firom  the 
will  of  Mrs.  Sedgewick :  there  is  no  objection  whatever  to  that  will 
It  was  very  Boon  after  the  statute  decided  by  Lord  Hardwicke,  that 
a  will  made  before  the  statute  should  take  efiect,  when  the  testator 
died  after;  that  surrenders  of  copyhold  should  be  supplied ;  and, 
in  short,  that  such  wills  should  nave  every  privilege  that  wills 
had  before  the  statute.  The  great  question  in  dispute  here  is, 
whether  the  pum  of  100/.,  or  what  other  sum,  is  to  be  raised  for 
the  charity ;  and  on  this  point  we  submit  that  the  words  of  the 
will  arc  clearly  directory.  As  far  as  the  amount  of  the  sum  is 
in  que.^on,  there  is  no  discretion  left  in  the  donee  of  the  power, 
p  <^^gg  -|  The  ♦words  "  not  exceeding  "  are  merely  put  in 
•*•  J    out  of  favour  to  the  residue.    She  intended  to  pur- 

chase a  visitatorial  power  over  the  charity,  and  that  was  the 
amount  of  the  sum  to  which  she  confined  herself;  and  the  inscrip- 
tion raised  by  Dr.  Sedgewick  shews  that  such  was  the  construc- 
tion which  he  put  upon  it  The  court  will  use  a  more  liberal 
iconstcuction  in  favour  of  a  meritorious  object  like  a  charity ;  and 
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where  there  is  in  such  cases  a  choice  left  between  two  different 
degrees  of  bounty,  it  will,  if  it  sees  fit,  direct  the  exercise  of  the 
largen  In  Kingsman  v.  Kingsman,  2  Yem.  550,  au  heir  was 
disinherited,  and  the  estate  given  to  a  remote  relation,  with  a 
desire  that  he  might  receive  20/.  per  quarter,  or  40/.  if  the  devisee 
thought  he  deserved  it  The  court  directed  that  he  might  receive 
the  40/: 

Sewell  and  Perrott  for  the  defendant. 

As  to  the  question  under  the  statute  we  do  not  dispute  it,  be- 
cause the  execution  of  the  power  must  have  relation  to  the  instru- 
ment creating  it  The  sole  question  is,  what  is  the  intent  of 
testatrix  as  to  the  quantum  to  be  applied  to  the  charity  ?  Th^e 
is  no  doubt  but  that  she  meant  to  leave  that,  as  well  as  the  mode 
of  the  charity,  entirely  to  the  discretion  of  her  husband.  They 
insist  that  it  was  to  be  an  absolute  100/.  per  annum :  if  this  he 
so,  the  words  **a  sum  not  exceeding,*'  &c.,  must  be  entirely 
rejected :  a  construction  which  cannot  be  warranted.  If  it  be 
construed,  a  fixed  sum  given  by  her  will,  with  a  power  of  ap- 
pointing or  reducing  it  vested  in  him,  it  is  not  within  the  statute, 
because  it  arises  from  the  prior  interest  derived  from  her ;  but  if 
she  give  nothing,  and  the  whole  power  is  executable  or  not  at  his 
discretion,  then  his  appointment  is  within  the  statute  of  mortmain. 
There  is  no  ground  to  construe  an  intent  in  favour  of  a  charity 
more  largely  than  any  other. 

•ThE  Lord  Keeper. — (After  stating  the  case.)  j.  ^  .g^  , 
Upon  these  wills  and  instruments  two  several  ques-    •■  J 

tions  were  made :  First,  The  intent  of  Mrs.  Sedgewick's  will : 
upon  which  it  was  insisted  for  the  charity,  that  she  gave  an  ab- 
solute annuity  of  100/. 

No  man  of  leaminff,  law,  or  parts,  could  use  words  more  dis- 
tinctly expressing  a  discretionary  power  reposed  in  Dr.  Sedge- 
wick,  than  those  made  use  of  in  this  will.  To  comment  on  the 
words  obscures  them,  and  brings  a  cloud  on  the  intent,  which 
was  glaring  before. 

The  counsel,  therefore,  have  resorted  to  the  case  of  a  charitjr, 
and  suppose  favour  and  partiality,  and  a  measure  of  justice  diffe- 
rent from  the  common  measure  to  be  dealt  them:  that  is,  that 
the  court,  for  the  interest  of  the  charity,  should  make  an  intent 
for  the  testator ;  for  if  the  court  does  not  pronounce  the  intent 
which  the  words  bear  (which  is  abstract,  and  regards  not  the 
object),  it  does  not  declare  the  testator's  intent ;  it  defrauds  the 
family,  and  acts  not  with  the  integrity  of  a  court  of  justice,  but 
the  narrow  spirit  of  a  cloister. 

It  is  true,  and  I  am  sorry  for  it,  that  there  are  old  precedents 
in  this  court,  where,  by  a  perverse  and  mistaken  construction  of 
the  statute  of  Elizabeth,  mis  court  enabled  persons  to  give  to 
charities,  who  had  no  power  to  do  so  by  law ;  and  it  is  as  true 
that  these  precedents  not  only  injured  private  families,  but  became 
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a  public  nuisance,  which  called  upon  the  legislature  to  interpose 
and  stop  them  (a).  But  I  found  the  equity  of  this  court  libera] 
and  impartial,  and  no  respecter  of  persons ;  and  please  God,  I 
will  leave  it  so.  And  therefore  I  am  quite  clear  that  Mrs.  Sedge- 
wick  intended  that  the  Doctor  should  discretionaUy  settle  the 
sum. 

^  1        *^*  ^*  ^^^^  ®^^^'  Suppose  he  had  settled  nothing! 

[  4bb  J  rpi^j^^^  however,  is  not  the  case ;  but  if  it  had  been 
so^  I  should  have  referred  the  settlement  to  be  made  by  the  Mas- 
ter, and  directed  him  to  inquire  what  sum  was  proper  to  be  settled, 
regard  being  had  to  the  estate  devised,  and  the  circumstances  and 
exigencies  of  the  poor  of  the  parish. 

The  second  question  is  as  to  the  effect  of  the  statute  of  mort- 
main on  Dr.  Sedgewick's  will :  and  I  am  of  opinion  that  the 
execution  of  the  power  had  a  relation  to,  and  was  part  of  the 
will,  and  therefore  no  more  affected  by  the  statute,  than  a  will 
inchoate  before  the  statute,  where  the  testator  died  after  it  (a). 
The  statute  respected  only  the  dispositions  of  owners,  and  not 
the  case  of  persons  executing  a  power  given  before  it.  I  must 
therefore  decree  the  establishment  of  the  charity  to  the  extent  of 
Dr.  Sedgewick's  will. 

[    •489    ]    *The  Earl  of  Northumberland  v.  The 
Marquis  of  Granbj. 

Et  e  conira, 
(Reg.  Lib.  ▲.  1759,  fol.  648.)  (a) 

[1760.  16th,  17th,  18th  A  20th  Jane.  9.  C.  Amh.  640.] 

Where  A  tertttor  gave  to  hb  eon  for  life  the  interact  of  a  mortgmge  upon  an  eittte, 
of  which  he  was  tenant  for  life  in  remainder  at  tettator'e  death,  and  alio  the  fumi- 
tare  in  certain  hoaws,  upon  condition  of  his  executing  a  release  of  all  claims  be 
might  have  upon  testator  s  estate,  and  of  his  not  contetfting  the  will :  though  the 
son  lived  fourteen  months  after  the  father's  death  without  executing  a  release,  and 
upon  his  first  hearing  the  will,  had  expressed  his  dissatisfiictioD,  and  an  intention 
of  filing  a  bill ;  yet  the  circumstance  of  his  never  having  paid  any  interest  on  the 
mortgage,  of  his  having  entered  into  possession  of  the  furniture,  and  exercised  acts 
of  ownership,  together  with  certain  expressions  of  assent  in  his  letten,  were  held 
to  be  evidence  of  his  acceptance. 

BY  the  marriage  settlement  of  Charles,  Duke  of  Somerset, 
bearing  date  the  30th  of  January,  1687,  the  estates  of  the  Duchess 
of  Somerset  were  {int.  al.)  limited  to  trustees  for  a  term  of  500 
years  upon  trust,  if  the  said  duchess  should  die  before  the  duke, 
leaving  issue  male  by  him,  to  permit  the  heir  male  of  the  mar- 
riage to  receive,   during  the  duke*s  life,  from  the  time  of  his 

(a)  See  a  remarkable  instance  of  this  alluded  to  in  Rambold  t.  Rumbold,  3  Yea. 
69.  8ee  also  the  Attorney-General  v.  Tancred,  ante  p.  10. 

(a)  Vide  The  Attomey-C^neral  v.  Heartwell,  pott  1764,  and  the  cases  there  cited. 

(a)  The  statement  of  facts  is  Uken  from  the  entry  in  the  register's  book  of  this 
cause  on  the  rehearing,  i  1767,  foL  1S7. 
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attaining  the  age  of  twenty-one  years,  the  yearly  sum  of  WOOL 
for  maintenance*  clear  of  all  deductions. 

By  indenture,  bearing  date  the  4th  of  June,  1707,  it  was  agreed, 
that  if  the  duke  should  die  in  the  lifetime  of  the  duchess,  that 
then  Algernon,  Earl  of  Hertford  (the  eldest  son  of  the  said  mar- 
riage), should,  during  the  lifetime  of  the  duchess,  receive  the 
yearly  sum  of  SOOOil,  until  some  estate  of  the  yearly  sum  of 
dOOOl  above  all  reprises  (public  taxes  only  excepted)  should  be 
settled  on  him  for  life  in  pK)ssession. 

By  an  indenture,  bearing  date  the  4th  of  July,  1715,  made  on 
the  marriage  of  Algernon,  Earl  of  Hertford,  ♦part  p  , .  ^^  , 
of  the  duke*s'  paternal  estate  in  Wiltshire,  of  the    I-  J 

annual  value  of  1788il,  was  limited  to  Liord  Hertford  in  posses- 
sion, and  other  part  of  the  Duke's  estates,  subjected  with  an 
annuity  of  1000/.  to  him  for  life;  with  a  declaration  that  the  se- 
veral lands  and  premises  thereby  provided  for  Lord  Hertford  for 
life  in  possession,  were  intended  to  be  and  accepted  in  discharge 
of  only  25001  per  annum^  part  of  the  3000/.  per  annuniy  provided 
by  the  first  settlement. 

Duke  Charles  had  assue  by  Elizabeth,  his  first  duchess,  only 
one  son,  who  surviveid  him  or  had  issue,  the  said  Algernon,  Earl 
of  Hertford  (afterwards  Duke  of  Somerset),  and  only  one  daugh- 
ter,  who  had  issue,  viz.  Catherine  the  wife  of  Sir  William  Wind- 
ham, who  had  issue  Charles,  late  Earl  of  Egremont 

The  duchess  died  on  the  10th  of  Movember,  1722,  from  which 
time  this  annuity  of  dOOOJL  per  annum  commenced.  His  grace  by 
his  second  wife  Charlotte,  Duchess  of  Somerset,  had  issue  two 
daughters,  Frances,  afterwards  Marchioness  of  Granby,  and 
Charlotte,  afterwards  Countess  of  Aylesford. 

By  his  wiU,  bearing  date  the  5th  of  July,  1748,  reciting,  that 
he  had  by  the  several  indentures  therein  mentioned,  conveyed 
and  settled  the  manors,  &c.  therein  mentioned,  to  the  use  of  his 
said  two  daughters  in  manner  therein  mentioned ;  he  by  his  said 
will  confirmed  the  said  indentures,  and  thereby  willed,  that  the  said 
several  estates  should  be  held  and  enjoyed  accordingly,  to  the 
purport  and  intent  of  the  said  several  deeds.  He  further  devised 
all  other  his  manors,  &c.  in  the  said  several  counties  therein  men* 
tioned  to  trustees  and  their  heirs  in  trust,  for  and  subject  to  the 
same  uses,  trusts,  limitations  and  conditions  as  were  expressed 
in  a  certain  indenture  of  release,  bearing  date  the  21st  of  Febru- 
ary, 1732 ;  and  also  reciting,  that  by  virtue  of  the  .  ^^^^  , 
♦several  powers  contained  or  expressed  in  the  se-    »-  J 

veral  settlements  upon  or  since  the  said  testator's  marriage,  se- 
veral sums  therein  mentioned,  amounting  in  the  whole  to  the  sum 
of  35,000/.,  had  been  raised  by  way  of  mortgage  on  part  of  the 
manors,  &c.  which  were  to  remain  and  come  after  his  death  to 
his  son,  the  said  Algernon,  Earl  of  Hertford ;  all  which  said  sums 
had  been  since  paid  off  by  him,  and  the  mortgages  for  the  same 
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bad  been  assigned  over  to  trustees  for  his^  the  said  testator*8»  own 
sole  use  and  benefit,  and  remained  as  part  o(  his  own  jpersonal 
estate.;  but  that  he,  being  minded  that  the  estates  on  which  the 
said  sums  had  been  charged,  should  remain  and  come  to  the  said 
Algernon,  Earl  of  Hertford,  discharged  from  all  the  said  incum- 
brances, and  being  also  desirous  that  peace,  good  harmony,  and 
friendship  might  te  preserved  between  the  said  Algernon,  £ari  of 
Hertford,  and  his  said  two  sisters ;  and  also  out  of  his  paternal 
affection  for  his  said  son,  with  recard  for  those  who  should  be 
entitled  after  him  in  remainder,  the  said  testator  thereby  gave, 
demised,  and  remitted  to  him,  the  said  Algernon,  Earl  of  Hert- 
ford, all  the  said  several  sums  so  charged  by  way  of  mortgage 
on  the  said  estates. 

The  testator  then  gave  all  his  messuages,  structures*  buildings, 
lands,  tenements,  and  hereditaments,  wmch  had  been  purchawd 
by  him  and  enclosed  within  the  walls  of  the  courts^  yards,  &c* 
belonging  to  his  mansion  at  Petwortfa,  to  be  held  and  enjoyed 
along  with  his  said  mansion-house,  as  part  of  and  belonging 
thereto,  by  the  said  Algernon,  Earl  of  Hertford,  during  his  life, 
and  after  his  decease  by  such  persons  as  should  be  entitl^  to  such 
mansion-house  in  reversion  or  remainder,  by  virtue  of  the  said 
settlements. 

The  testator  then  gave  to  the  said  Algernon,  Earl  of  Hertford, 
for  his  life,  the  use  of  the  furniture  which  at  the  time  of  his  decease 
r  *492  I  should  be  standing  and  being  in  *the  several  apart- 
^  ^        ments  and  rooms  therein  mentioned  in  his  mansion* 

house  called  Sion-House ;  and  also  the  use  of  the  furniture  which 
at  his  decease  should  be  in  his  mansion-house  called  Northum- 
berland-House ;  and  from  and  after  the  decease  of  his  said  son, 
the  said  testator  gave  the  use  of  all  the  said  furniture  in  the  said 
three  mansion-houses,  to  remain  and  go  along  with  the  said 
several  houses  respectively  as  heir-looms,  &c. 

Then  came  the  following  proviso ;  "  Provided  always,  and  my 
will  and  meaning  is,  that  the  beforementioned  eifts  and  bequests 
to  my  said  son  Algernon,  Earl  of  Hertford,  of  the  said  several 
sums  of  money  so  due  on  mortgage  as  aforesaid,  and  the  use  of 
the  furniture  of  my  said  three  mansion-houses  as  aforesaid,  is  and 
are  upon  this  express  condition,  that  before  my  said  son  shall  have 
any  benefit  of  the  said  several  sums  of  money  so  due  on  mort- 
gages as  aforesaid,  or  the  use  of  any  of  the  furniture  as  before 
mentioned,  my  said  son  shall,  by  sufficient  deed  or  deeds  by  him 
duly  executed,  release  to  my  wife,  Charlotte,  Duchess  of  Som- 
erset, and  my  said  daughters,  all  claim,  right,  title,  and  demand, 
or  pretence  of  right,  title,  claim,  and  demand,  which  he  or  they 
may  have,  or  pretend  to  have,  either  in  law  or  equity,  to  all  <w 
any  of  the  real  or  personal  estates  conveyed  or  settled  by  me 
unto,  upon,  or  in  trust  for  them,  or  any  of  them,  so  given  or 
devised  by  this  my  last  will,  and  also  ratify  and  confirm  all  and 
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every  the  dispositions,  devises,  gifts  and  bequests  by  me  made  by 
this  my  last  v^rill ;  for  my  will  and  desire  is,  that  my  said  son  shall 
live  in  peace,  &c.  with  my  said  wife,  &c.  without  giving  them,  or 
my  said  trustees  or  executors  herein  named,  any  molestation, 
trouble  or  disturbance  in  the  enjoyment  of  any  of  the  estates,  real 
or  personal,  conveyed,  settled  or  devised  by  me  to  them,  or  any 
of  them;  and  in  case  my  said  son  should  refuse  or  neglect  to 
make  such  deeds  of  release  and  confirmation  as  aforesaid,  or  shall 
•after  my  decease  bring  any  suitor  suits,  action  or  [#493  -i 
actions,  whereby  or  otherwise  to  attempt  to  set        I-  -* 

aside,  disappoint,  frustrate,  or  avoid  the  effect  of  this  my  will,  or 
any  part  thereof,  or  any  former  or  other  disposition,  gift,  or  set- 
tlement made  or  to  be  made  by  me,  of  any  of  my  estates,  real  or 
personal,  or  any  part  thereof;  or  ia  any  manner  molest,  trouble, 
hinder  or  disturb  my  said  wife  and  daughters,  ojf  any  of  them,  or 
any  other  person  or  persons  entrusted  by  or  for  them,  or  any  of 
them,  or  claiming  or  acting  under  this  my  last  will,  or  my  trustees 
or  executors,  or  any  of  them,  in  the  use,  exercise,  enjoyment,  or 
possession  thereof^  or  any  part  thereof,  in  such  or  any  of  the  said 
cases ;  my  mind  and  will  is,  that  the  said  several  devises  made 
to  my  said  son  of  the  said  several  sums  of  money  so  due  on  mort- 
gage as  aforesaid,  and  the  use  of  the  furniture  of  my  said  three 
houses,  shall  be  null  and  void ;  and  then  and  in  either  of  the  cases 
beforementioned,  I  do  hereby  give  and  devise  the  said  several 
sums  of  money  so  due  upon  mortgage  as  aforesaid,  and  all  the 
furniture  of  my  said  three  houses,  whereof  the  use  is  to  devise  to 
my  said  son  as  aforesaid,  to  my  said  two  daughters  for  their  own 
proper  use  and  benefit." 

The  testator  gave  tiie  residue  of  his  personal  estate  to  his  said 
two  daughters,  whom  he  made  executrixes  of  his  will. 

Duke  Charles  died  on  the  2d  of  December,  1748. 

Duke  Algernon  never  executed  any  release,  and  died  7th 
February,  1749,  leaving  the  Countess  of  Northumberland  his  only 
daughter  and  heir-at-law ;  and  having  appointed  the  plaintiff,  the 
Ean  of  Northumberland,  and  Mr.  Justice  Forster,  his  executors. 

The  bill  in  the  original  cause  was  brought  by  the  executors  of 
Duke  Algernon  against  the  executors  and  devisees  of  Duke  Charles, 
for  the  sum  of  13,000/.,  *being  the  arrears  of  the  ^  ^.^,  _ 
annuity  of  500Z.  j7er  annum  for  twenty-six  years;     l  ^      J 

viz.  from  the  death  of  the  first  duchess  in  1722,  to  Duke  Charles's 
death  in  1748. 

It  was  insisted  by  the  answer  to  the  original  bill,  that  Duke 
Algernon  was  not  entitled  to  the  said  500/.,  and  that  if  he  was, 
benad  waived  it  by  accepting  to  take  under  the  will  of  Duke 
Charles ;  and  the  cross  bill  prayed  that  the  arrears  of  the  500/. 
aiiffht  be  declared  satisfied,  and  that  Duke  Algernon  had  assented 
to  his  father's  will,  and  accepted  the  bequests  upon  the  terms 
therein  mentioned*  and  might  be  decreed  to  execute  a  release,  or 
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otherwise  be  declared  not  to  be  entitled  to  any  of  the  bequests 
given  under  the  will,  &c. 

It  was  proved  on  the  part  of  the  plaintiffs  in  the  first  cause, 
that  Duke  Algernon,  on  oeing  informed  of  his  father's  will,  said 
it  was  hard  that  he  should  be  debarred  from  any  claim  on  his 
father's  estate  by  consider ati6n  of  the  interest  of  a  sum  which  was 
to  sink  into  the  estate  at  his  decease;  that  he  declared  that  he 
would  not  give  a  release  till  his  claims  were  satisfied,  and  that 
he  would  file  a  bill:  that  he  exclaimed  the  bequest  was  nothing: 
if  his  father  had  left  him  the  principal,  it  might  have  tempted  him. 
That  he  took  possession  of  Northumberland  and  Sion-House  before 
he  could  know  the  content3  of  the  will :  that  they  were  both  out 
of  repair,  the  furniture  being  so  bad  that  it  required  above  1000/. 
to  be  laid  out  to  make  them  habitable. 

It  appeared  on  the  other  side,  that  Duke  Algernon  never  offered 
to  pay  any  interest  for  the  mortgage  of  35/)00/.;  that  immediately 
upon  Duke  Charles's  death  he  took  possession  of  Sion-House,  and 
Northumberland-House;  sent  his  steward  and  workmen  into  them; 
had  the  pictures  cleaned,  the  furniture  beautified  and  altered,  and 
some  of  it  sold.  That  he  also  sent  persons  down  to  Petworth  to 
r  ^495  1  ^^^^  *°  inventory  of  the  furniture,  and  *  bought 
'-  -'     some  hay  and  lead  that  were  on  the  premises. 

Several  letters  were  read  from  him  to  the  duchess :  in  one,  dated 
80th  December,  1748,  he  expressed  himself  as  to  the  goods  at 
Petworth,  ^*  Mr.  Harpur  is  to  be  present  at  the  taking  away  the 
goods  left  to  you  and  my  sisters.  I  don't  foresee  any  dispute." 
In  another,  dated  the  lOth  of  January,  1740,  he  gave  her  permis- 
sion to  leave  some  horses  at  Petworth  for  a  short  time,  if 
convenient  to  her.  In  a  letter  of  the  25th  of  April,  1740,  he  said, 
that  since  it  was  necessary  to  prove  his  father's  will  in  chancery, 
an  amicable  bill  should  be  filed,  to  which  he  ought  to  be  madea 
party ;  and  that  as  in  point  of  form  it  would  be  necessary  for  him 
to  put  in  an  answer,  he  would  sive  orders  to  have  it  done. 

The  Solicitor-General,  Scwell,  De  Grey,  and  Cowper,  for  the 
plaintiffs. 

Observed,  that  there  were  three  principal  questions  in  this  case : 
First,  whether  Duke  Algernon  was  entitled  under  the  settlements 
to  the  annuity  of  5001  ?  It  was  said  that  there  was  no  intimation 
that  the  1000/.  per  annum  was  taken  as  any  part  of  the  500/.; 
nor  could  the  acquiescence  of  Duke  Algernon  affect  himc  that 
the  court  will  distinguish  between  the  case  of  acquiescence  be- 
tween strangers,  and  that  of  a  parent  and  child.  Lord  Grey  v. 
Lady  Grey,  1  Ch.  Ca.  296.     Benson  v.  Col.  Carpenter,  Qu. 

Upon  the  second  question,  whether  Duke  Algernon  could  de- 
mand the  arrears  consistently  with  the  will,  it  was  urged  that  he 
could :  that  this  was  a  debt,  and  affected  only  the  residuary  lega- 
tees :  that  the  devise  of  the  residue  must  be  understood  after  pay- 
ment of  debts. 


CilSES  IN  CHANCERY.  331 

[Th«  Earl  of  Northotuberland  r.  Tho  Muqnii  of  Onnby.] 

The  third  question  made  was,  whether  Duke  Algernon  had 
accepted  the  devise  1  It  was  contended,  that  the  release  was  a 
condition  precedent  which  required  strict  ''per-  r  4^AQQ  i 
formance :  that  Duke  Algernon  had  a  right  to  have    ^  ^ 

his  claim  to  5001.  per  annum  settled,  and  therefore  he  was  not  to 
be  presumed  to  have  made  an  election  before  that  point  was  de- 
termined :  that  the  not  executing  the  release  was  direct  evidence 
of  non-acceptance :  that  he  had  not  made  up  his  mind  to  accept 
or  not ;  and  they  relied  upon  his  declarations  of  dissatisfaction, 
and  intentions  of  filing  a  bill :  that  it  would  have  been  disadvan- 
tageous for  him  to  have  accepted  the  devise. 
^  The  Attorney-General,  Harvey,  and  Wilbraham  for  the  execu-  * 
/  tors  of  Duke  Charles ;  Perrott  for  Lord  £gremont.  ^ 

The  Lord  Keeper. — This  is  a  cause  between  great  persons, 
and  has  been  fully  discussed  at  the  bar ;  but  for  my  part,  I  do  not 
think  the  point  of  any  great  difficulty  or  importance,  except  the 
value,  which  is  a  sum  of  13,000iL 

The  bill  is  brought  for  the  arrears  of  an  annuity  of  500/.,  pay- 
able under  the  settlement  of  1687,  from  the  death  of  the  first 
Duchess  of  Somerset,  who  died  in  November,  1722,  to  the  death 
of  Charles,  Duke  of  Somerset,  in  December,  1748.  The  annuity 
is  admitted  never  to  have  been  demanded  from  Duke  Charles,  or 
from  the  trustees  of  the  term  of  600  years,  created  by  the  settle- 
ment for  raising  the  annuity  of  3000/.,  of  which  this  500/.  was 
Eirt  The  bill  is  now  first  brought  by  the  executors  of  Lord 
ertford,  afterwards  Duke  Algernon,  for  payment  of  those  ar- 
rears out  of  the  assets  of  his  father,  Duke  Charles. 

Several  questions  have  been  made  by  way  of  bar. 

1st  That  the  annuity  of  500/.,  as  commencing  from  1722,  was 
extinguished  by  the  settlement  of  1715. 

This  brings  the  several  settlements  under  consideration. 

By  the  settlement  of  1687  a  term  of  500  years  p  ^^gj  •, 
was  *created,  not  for  Lord  Hertford,  but  for  the    I-  -* 

heir  male  of  the  marriage  before  he  was  born,  who  was  to  re- 
ceive 3000/.  a  year  after  twenty-one,  and  the  duchess's  death, 
during  the  life  of  the  duke,  clear  of  deductions. 

By  the  settlement  of  1707,  Lord  Hertford  was  to  receive  3000/. 
per  anTLf  from  the  death  of  the  duke  in  case  the  duchess  sur- 
vived, till  some  estate  of  the  yearly  value  of  3000/.  above  reprizes, 
should  be  settled  on  him  for  life  in  possession. 

By  the  settlement  of  1715,  specific  lands  of  the  yearly  value  of 
1788/.,  and  an  annuity  of  1000/.  a  year,  were  limited  to  Lord 
Hertford  in  possession,  with  a  proviso,  to  be  in  discharge  of 
2500/.  a  year,  part  of  the  3000/.  a*  year  by  the  settlement  of  1707. 

It  is  clear,  by  the  settlement  of'  1687,  Duke  Algernon  would 
have  been  entitled  to  3000/.  a  year  on  the  death  of  his  mother ; 
and  it  is  as  clear  that  by  the  settlement  of  1715,  the  lands  of  the 
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value  of  1788Z.  a  year  are  accepted  as  2500/.  a  year,  part  of  the 
8000/.  a  year.  And  there  is  no  intimation  that  the  1000/.  annuity 
was  intended,  nor  could  it  be  taken,  in  satisfaction  of  any  part  of 
the  3000/.  a  yean 

But  the  defendants  object  acquiescence  and  the  statute  of  limi- 
tations, Duke  Algernon  never  having  demanded  it. 

As  to  acquiescence,  it  can  only  operate  either  as  proof  or  pre- 
sumption of  actual  payment,  which  is  not  insisted  on  by  the 
answer ;  or  as  a  tacit  gift,  which  was  never  intended.  0^  the 
contrary,  it  is  proved  that  Duke  Algernon  thought  himself  injured 
by  withholding  the  annuity.  Besides,  acquiescence  between  a 
father  and  son  is  an  act  of  piety.  In  the  case  of  Lord  and  Lady 
Grey,  which  came  before  Lord  Nottingham,  he  held,  the  receipt 
of  rents  and  profits  by  the  son  was  no  evidence  of  a  trust  for  the 
father.  Lord  Hertford  seemed  to  have  retained  an  implicit  obe- 
r  *408  1  ^^^^^^  ^^  parental  authority:  if,  therefore,  *the  case 
*-  ^    had  rested  here,  I  should  think  myself  obliged  to 

decree  for  the  plaintiff:  but  Duke  Charles  has  made  his  wiU,  and 
given  his  son  legacies,  with  a  precedent  condition  annexed. 

From  this  wiu  it  is  as  plain  as  words  can  express  it,  that  Duke 
Charles  did  not  intend  that  Duke  Algernon  should  have  the  lega- 
cies, and  a  satisfaction  for  his  other  claims ;  but  that  if  he  had 
one,  he  must  relinquish  the  other. 

Great  stress  was  laid  on  the  circumstance  of  the  executors 
having,  by  the.  advice  of  Sir  Thomas  Bootle,  paid  200i,  the 
arrears  of  the  1000/.  per  ann.  due  at  Duke  Charles's  death.  I 
think  Sir  Thomas  actea  with  his  usual  judgment  in  advising  them 
to  do  it:  it  was  a  compliance  with  the  spirit  of  the  will.  The 
release  required  by  the  will  was  restrained  to  pretended  claims 
only.  Duke  Charles  never  meant  to  exclude  Duke  Algernon  from 
any  thing  he  was  in  possession  of,  but  only  from  such  claims  as 
he  had  disputed  or  denied  during  his  life.  The  executors  might 
as  well  have  withheld  the  arrears  of  rent  of  the  Wiltshire  estate, 
as  the  arrears  of  this  annuity  of  1000/. 

Another  objection  was  made,  as  preliminary  to  the  last  point, 
as  to  the  extent  of  what  is  called  a  forfeiture.  I  do  not  call  it  a 
forfeiture,  but  a  want  of  performing  a  condition  precedent,  to 
attach  by  way  of  legacy,  and  to  make  that  legacy  existing  in  the 
will.  I  am  clear  the  intent  of  this  will,  as  collected  from  the  pro- 
viso, was,  that  if  Duke  Algernon  should  refuse  to  comply  with  the 
terms  of  the  devise,  Duke  Charies  intended  to  strike  the  legacies 
to  him  out  of  the  will,  and  to  revoke  and  make  them  void  to  all 
intents  and  purposes.  The  legacies  were  given  to  establish  har- 
mony in  his  family.  He  could  not  intend  after  his  son's  death, 
who  was  sixty-four,  to  give  them  over ;  but  he  intended  that  Duke 
Algernon'*  daughter  should,  after  her  father's  death,  take  the 
r  *490  1  ^^^^^^  ^^  ^^  *furniture  in  Northumberland-House 
*•  J     and  Sion-House,  and  Lord  Egremont  the  furniture 
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at  Petworth :  and  I  am  satisfied  he  worded  his  will  for  such  a 
construction.  That  he  intended  the  release  as  a  condition  pre- 
cedent, that  if  it  was  not  made,  "  what  I  intend  to  give  to  Lord 
Hertford,  and  his  children,  and  nephew,  I  will  give  to  my  daughter ;" 
and  the  more  so,  as  in  the  clause  of  forfeiture,  it  is  the  same  to  all  in 
remainder,  as  it  is  to  Lord  Hertford. 

I  think,  therefore,  this  would  create  an  absolute  interest  in  the 
daughters  in  the  furniture  and  the  mortgage  money,  in  case  of 
this  refusal. 

The  legacies  being  then  given  on  conditions  precedent,  it  makes 
the  material  question  simply  this,  which,  as  Mr.  Attorney-General 
says,  is  a  question  merely  of  evidence,  has  Duke  Algernon  taken 
and  received  the  legacy  T  If  he  has,  he  must  perform  the  condition; 
it  being  a  standing  maxim  in  equity,  qui  sentit  commodum^  sentire 
debet  et  onus. 

Now  there  cannot  be  a  stronger  evidence  of  an  election.  Duke 
Algernon's  acts  hardly  bear  a  comment,  nor  do  they  admit  the 
least  controversy.  He  survived  his  father  fourteen  months :  he 
had  a  copy  of  the  will  immediately,  and  was  attended  by  persons 
very  able  to  give  him  cautionary  advice.  He  never  offered  to 
pay  one  shilling  interest  on  so  large  a  sum  as  35,000/.,  the  mortgage 
debt  By  not  paving  the  interest,  he  received  it  the  same  as  ifit 
had  been  owing  by  a  third  person :  he  retained  it  to  himself  as  a 
legatee. 

What  was  his  conduct  as  to  the  furniture  ?  If  he  had  only  entered 
and  let  the  furniture  continue,  even  if  he*  had  used  it  till  taken 
away,  I  should  have  thought  the  construction  rigorous ;  but  he 
sold  it,  and  converted  it  entirely.  As  a  legatee  he  had  certainly 
a  right  to  do  so,  but  no  way  else ;  as  in  the  case  of  a  condition 
annexed  to  the  legacy  of  a  diamond,  the  sale  of  the  diamonds  is  an 
♦acceptance  of  the  condition.  His  receipt  shews  ^  ^ 
his  conduct  as  to  the  rest.  He  purchased  the  hay  ^  "^  j 
and  lead,  and  why  not  the  furniture,  unless  he  took  it  as  a  legacy? 
Consider  his  letter  to  the  duchess  of  25th  April,  1749,  in  which 
he  says,  That  since  it  was  thought  necessary,  in  order  to  prove 
his  father's  will  in  chancery,  an  amicable  bill  should  be  filed,  to 
which  he  ought  to  be  made  a  party,  and  that  in  point  of  form  it 
would  be  necessary  for  him  to  put  in  an  answer,  he  would  give 
orders  to  have  it  done.  Had  he  insisted  by  his  answer  on  all  his 
claims,  would  it  have  been  amicable?  T  should  call  it  something 
of  the  most  indelicate  nature,  if  he  had  done  so  after  such  letters 
had  been  written. 

What  is  the  answer  to  all  thjs  ?  Stirrock  and  Harpur  say,  for 
their  evidence  amounts  to  this,  that  Duke  Algernon  said  he  would 
not  execute  a  release  till  his  claims  were  adjusted  ;  and  that  he 
ordered  Harpur  to  brin^  a  bill.  It  appears  to  me  that  he  was 
encouraged  by  his  counsel,  to  think  he  could  set  up  his  claim  to 
the  annuity  consistent  with  the  will;  but  I  am  clear  he  could  not. 
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His  conduct  shews  that  if  he  could  not  have  both,  he  intended  at 
all  events,  to  take  the  legacy.  He  received  the  interest :  he  took 
the  furniture :  this  shews  that  he  had  made  his  determination. 
"I  will  have  these  things  adjusted;  if  not,  I  will  bring  a  bill;  but 
I  have  shewn  I  will  ultimately,  at  all  events,  abide  by  the  wilL" 
The  value  of  the  furniture  of  all  the  houses  is  not  proved ;  such 
part  as  was  at  Petworth,  where  the  duke  constantly  resided,  and 
sometimes  in  great  splendour,  must  have  been  considerable.  The 
other  houses  may  be  considered  as  abandoned. 

I  can  suggest  many  reasons  why  he  should  elect  the  legacy 
given  by  the  will,  without  weighing  the  value  either  wav.  It  was 
consistent  with  his  quality,  witli  that  filial  piety  which  had  displayed 
r  •SOI  1  ^^^  during  his  life ;  his  ^obedience  to  his  father's 
^  ^    last  injunctions  and  recommendations  in  his  will: 

it  was  consistent  with  his  estate  and  years.  Lady  Northumber- 
land was  his  daughter,  Lord  Egremont  his  nephew.  Shall  I  begin 
atsixty-four  to  new  furnish  all  my  houses,  and  leave  upon  the  estates 
of  my  daughter  and  nephew  a  mortgage  of  35,000/.? 

But  I  will  go  a  step  further,  and  suppose  Duke  Algernon  had 
declared  ever  so  often,  and  in  words,  his  refusal  to  take  the  lega- 
cies on  the  terms  in  the  will,  it  would  have  made  no  diflkrence 
with  me ;  I  should  still  have  been  of  opinion  he  had  accepted^  not 
on  the  foundation  of  precedents,  but  on  certain  principles  of  law; 
that  no  man  shall  be  admitted  to  qualify  his  own  acts,  is  a  funda- 
mental maxim  of  law. 

Put  the  case  another  way :  Suppose  it  had  been  the  case  of  a 
covenant  between  Duke  Charles  and  Duke  Algernon,  that  if  Duke 
Algernon  accepted  the  furniture  within  fourteen  months,  he 
should  then  release  all  his  claims  on  the  estate  of  Duke  Charles; 
and  suppose  he  had  accepted  the  furniture  of  Duke  Charles,  and 
had  then  come  into  this  court  for  a  specific  performance  of  the 
covenant,  would  not  the  court  have  decreed  a  release?  Now  I 
consider  the  acceptance  of  a  conditional  legacy  as  a  contract  or 
a  debt ;  and  that  if  you  accept  it,  you  take  it  with  the  condition 
annexed. 

Dismiss  the  bill,  so  far  as  prays  payment  of  the  13,000/.  arrears 
of  the  annuity ;  and  the  executors  of  Duke  Algernon  to  execute 
a  release,  pursuant  to  the  will  of  Duke  Charles. 

This  caaw  was  reheard  before  Lord  Caniden,  in  comeqaence,  probably,  of  tbe 
opinion  of  the  House  of  liords,  in  reversing  part  of  the  decree  of  Lord  Nortliington 
in  the  case  upon  the  will  of  the  Duke  of  Montague,  Amb.  633,  in  which  it  was  held, 
that  the  right  to  elect  lasted  till  tbe  whole  of  the  testator's  afi&irs  had  been  wound 
up,  and  the  *  trusts  executed,  a  period  of  upwards  of  fifty  years, 
[  *502  ]  3  Toml.  P.  C.  277.  That  decUion  has,  however,  always  been  dis- 
approved of.  Butricke  v.  Broadhurst,  1  Yes.jun.  171.  Frekev. 
Lord  Banington,  3  Bro.  C.  C.  273.  In  Wake  v.  Wake,  I  Ves.  jun.  335,  Uie  pre- 
sent Lord  Chancellor,  then  Solicitor-General,  observed,  that  he  had  heard  Lord 
Thurlow  say,  over  and  over  again,  that  the  case  should  never  bias  any  other,  where 
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there  is  Uie  least  diflerenee  between  thtai,  and  accordingly  we  see  that  Lord  Cam- 
den, upon  great  consideration,  aflirmed  the  present  decree.    Amb.  657. 

The  present  case  was  relied  upon  in  Simpson  ▼.  Vickers,  14  Ves.  841.  but  the 
circumstances  of  that  case  were  totally  dissimilar,  as  there  the  devisee  could  not  be 
considered  as  possessing  the  estate  under  the  devise,  being  the  heir-at-law,  and 
having  entered  contesting  the  wiU. 


Forbes  v.  Phipps. 

(Reg.  Lib.  a.  1760,  fol.  66.) 

[1760.  10th  db  nth  Nov.] 

Where  9.  feme  covert  was  entitled  to  one-sixth  of  the  residue  of  a  testator's  estate, 
upon  a  bill  filed  by  another  residuary  legatee,  to  which  she  and  her  husbsnd  were 
defendants ;  a  decree  was  made  fbr  a  sale  of  the  estate  and  payment :  held,  that 
her  share  vested  absolutely  in  her  husband  by  survivorship;  and  though  the 
defendants  were  creditors  of  the  wife^  yet  that  the  court  would  interpoee  to  take 
the  money  out  of  their  hands. 

THOMAS  HUTTON  by  his  will,  bearing  date  the  4th  of 
September,  1725,  devised  to  Francis  Taylor,  Samuel  Dawson^ 
and  Richard  Dawson,  their  heirs  and  assigns,  all  his  lands ;  and 
gave  to  them,  their  executors,  administrators  and  assigns,  all  his 
personal  estate,  in  trust  to  sell  his  lands  for  the  best  price  that 
could  be  got :  and  out  of  the  money  that  should  arise  from  the 
same,  and  out  of  his  personal  estate,  to  pay  all  his  debts,  &c.  :• 
and  he  gave  the  residue  to  his  four  sisters  in  equal  portions; 
and  on  the  death  of  any  of  them  without  issue,  directed  her  share 
to  go  to  his  six  nephews  and  nieces  therein  named :  and  if  any  of 
such  nephews  and  nieces  should  *be  then  dead  p  _^^  ^ 
leaving  issue,  his  or  her  share  to  be  paid  to  his  or    ^  ' 

her  children ;  and  after  the  death  of  the  survivor  of  his  said  four 
sisters,  the  produce  of  his  real  and  personal  estate  to  be  paid  in 
like  manner  to  his  said  nephews  and  nieces,  or  their  children. 

All  his  four  sisters  died  without  having  any  further  issue  than 
the  nephews  and  nieces  named  in  the  will.  Elizabeth  Dawson^ 
one  ot  the  nieces  so  named,  in  1716,  married  Samuel  Hilary,  who 
died  in  1720,  leaving  by  her  one  son^  Thomas  Hilary ;  and  she 
afterwards,  in  1729,  married  Thomas  Jekyll. 

Bryan  Dawson^  one  of  the  testator's  nephews,  after  the  death 
of  the  last  of  the  four  sisters,  which  happened  in  17d4,  filed  a  bill 
for  an  account  and  payment  of  his  share  of  the  residue  of  the 
testator's  estate ;  to  which  bill  the  executors  named  in  the  will^ 
and  Mr.  and  Mrs.  Jekyll,  and  the  other  nephews  and  nieces,  were 
defendants.  A  decree  was  made,  on  the  14th  Novemb^,  1737,. 
to  establish  the  will,  &c. ;  directing  a  sale  of  the  real  estate,  and 
an  account,  &c. ;  and  that  the  whole  should  be  divided  into  six 
equal  parts,  and  one  sixth  part  be  paid  to  the  plaintiff,  one  other 
sixth  part  to  the  defendants,  Thomas  Jekyll,  and  Elizabeth  his 
wife,  &c. 

Samuel  Hilary,  the  first  husband  of  Mrs.  Jekyll,  by  his  will, 
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dated  the  18th  of  March,  1720,  devised  his  real  estates  (after 
charging  them  in  favour  of  his  said  wife  in  manner  therein  men* 
tioned,)  to  his  only  son  Thomas  Hilary,  and  his  heirs,  forever,  in 
case  he  should  attain  the  age  of  twenty-one  years ;  and  in  the 
mean  time  directed  that  his  wife,  whom  he  made  his  executrix, 
should  receive  the  rents  and  profits,  and  apply  such  part  thereof 
to  his  maintenance  and  education  as  should  be  reasonable,  &c. 

Mrs.  Hilary,  as  executrix  of  her  husband,  and  also  of  her  aunt, 
Eleanor  Hutton,  had  become  indebted  to  the  estate  of  her  son, 
r  *504  1  ^'^^"^^^  Hilary,  for  three  several  *sums  of  2000/., 
L  J     105/.,  and  5/.  5s.     She  afterwards  died  in  the  life- 

time of  her  husband,  Mr.  Jekyll,  on  the  15th  of  December,  1742: 
Jekyll,  in  1743,  married  the  plaintiff,  afterwards  Mrs.  Forbes  ;  and 
he  dying  in  August,  1744,  she  married  the  plaintiff  Forbes  on  the 
5th  of  February,  1745. 

This  was  a  bill  brought  by  Forbes  and  his  wife  against  the 
executors  of  Bryan  Dawson,  who  had  received  the  purchase 
money  for  the  estate,  and  was  sole  executor  and  residuary  lega- 
tee of  Thomas  Hilary,  and  administrator,  with  the  will  annexed, 
of  Samuel  Hilary,  unadministered  by  Elizabeth  Hilary,  afterwards 
Jekyll,  and  also  administrator  of  Elizabeth  Jekyll,  unadministered 
by  Thomas  Jekyll,  &c.  It  prayed  an  account,  and  payment  of 
the  sum  of  1578/.  I9s.  3d.,  being  one-sixth  of  the  estate  of  the  tes- 
tator Hutton. 
.  The  Attorney-General,  the  Solicitor-General,  and  Stainsby,for  ^ 
"y--  the  plaintiffs. 

Contended,  that  the  right  to  this  sum  survived  to  Thomas 
Jekyll  from  his  wife  Elizabeth;  they  cited  Obrian  v.-  Ramm, 
Garth.  80.  Woodyer  v^Gresham,  i6. 415.  1  Salk.  116.  Nanney 
V.  Martin,  1  Ca.  Ch.  27.  1  Can.  Rep.  234.  Heard  v.  Stamfoid, 
3  P.  W.  409.  Vidcy  also,  Marder  v.  Lee,  Burr.  1471.  Cowrie 
V.  AUaway,  8  T.  R-  257.    Cooper  ▼.  Hunchin,  4  East.  52L 

Sewell,  De  Grey,  and  Wilbraham,  for  the  defendants.      ^ 
«/,^his  is  a  hard  case  against  the  defendants.    Mr.  Jekyll  obmn- 
ed  7  or  8000/.  by  his  wife,  having  nothing  of  his  own.     In  gene- 
ral a  decree  for  pavment  to  husband  and  wife  will  survive ;  but 
then  the  husband  takes  it  subject  to  all  demands  upon  it    Bache- 1^ 
•y^  lor  V.  Bean,  2  Vern.  61.    Sanderson  v.  Crouch,  ib.  118.    Pajzett  J 
^      V.  Hoskins,  Prec.  Can.  431.    Earl  of  Thomond  v.  Earl  of  Suf- 
folk, 1  P.  W.  461.    In  all  the  cases  at  law,  where  the  choses  in 
action  of  the  wife  were  held  to  survive^  some  act  had  been  done 
by  the  husband  to  reduce  them  into  possession.    In  the  present 

■>  ^    defendant,  and  the  decree  was  made  without  his 

intervention.  It  might  have  been  a  decree  in  inmtum.  If  the 
husband  had  brought  his  bill  during  the  wife's  life,  the  court  would 
have  retained  a  bill,  brought  by  the  defendants,  to  impound  this 
fund  for  the  creditors. 
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The  Lord  Kebpbr. — ^Heniy  Hutton  devised  his  real  and  per- 
sonal estate  to  his  four  sisters  successively,  with  a  remainder  to 
his  nephews  and  nieces,  six  in  number ;  the  last  of  whom  died 
in  1734,  and  the  devise  over  took  place.  One  of  the  six  was 
Elizabeth  Dawson,  who  first  married,  in  1716^  with  Samuel 
Hilary,  who  died  in  1720 ;  and  she,  in  1729,  married  Thomas 
Jekyll,  and  died  in  1742.  In  1743  Jekyll  married,  and  died  in 
1744;  and  his  widow,  in  1745,  married  the  plaintiff  Forbes. 

A  bill  was  brought  in  1734  to  establish  Button's  will,  and 
carry  the  same  into  execution.  Bryan  Dawson,  one  of  the  six, 
was  plaintifi^  and  Mrs.  Jekyll  and  her  husband  were  among  the 
defendants.  There  was  a  decree  in  1737;  proper  accounts 
directed ;  a  sale  ordered,  and  the  residue  to  be  divided  among  the 
six,  and  inter  alios^  one-sixth  to  Thomas  Jekyll  and  his  wife. 

Mrs.  Jekyll,  who  was  first  Mrs.  Hilary,  entered  upon  the 
estarte  of  her  infant  son,  Thomas  Hilary,  and  was  accountable  for 
the  rents  and  profits  of  his  estate ;  and  as  repl^sentative  of  her 
husband,  Samuel  Hilary,  was  accountable  for  his  personal  estate, 
to  pay  2000/.  due  on  the  marriage  articles,  and  100/.  to  her  son, 
as  representative  of  Eleanor  Hunt. 

Upon  this  state  of  the  case,  the  plaintiff  claiming  under  Thomas 
Jekyll  as  having  married  his  wiaow  and  representative,  insists 
that  this  one-sixth,  decreed  in  1737  to  Thomas  Jekyll  and  his 
wiftr,  vested  by  survivorship  in  Thomas  Jekyll,  and  was  no  part 
of  the  estate  of  assets  of  ^his  wife.  The  defendants,  ^  ^.^^  -. 
on  the  contrary,  insist  that  this  vested  in  him  as    I-  -' 

assets,  or  quasi  assets,  of  his  wifcr,  and  ou^ht  to  be  charged  with 
the  defendant's  claims  in  the  right  of  Thomas  the'  son ;  or  at 
least,  that  the  defendants  having  acquired  the  possession  of  the 
money,  and  being  creditors  of  Thomae  on  the  fii'st  Mrs.  Jekyll,  this 
court  should  not  take  it  out  of  their  hands. 

But  with  regard  to  thi8'c<9urt's  standing  neuter,  that  entirely 
depends  on  the  merit  of  the  defendant's  claim,  which  results  back 
to  the  red  rights  of  the  parties.  For  if  these  are  the  assets  of 
Mrs.  Jekyll,  the  first  wire;  of  whom  I  must  now  take  the  defen- 
dants to  oe  creditors,  they  have  an  equitable  right  to  retain,  and 
a  court  of  equity  cannot  interpose  against  them. 

I  must,  however,  contradict  the  position  of  the.  defendant's 
counsel,  that  if  Mr.  Jekyll  had  brought  his  bill  for  this  one-sixth, 
living  his  wife,  I  could  have  retained  a  bill  brought  by  the  de- 
fendants to  impound  this  fund  for  the  creditors :  though  I  might 
have  secured  tne  wife  if  unprovided  for.  And  I  am  warranted 
by  the  highest  authority  in  saying  this :  viz.  the  case  of  Mason  v. 
Masters,  determined  30  Car.  2.  by  Lord  Nottingham.  There  the 
defendant,  being  a  mean  and  indigent  man,  stole  a  marriage  with 
one  that  had  500/. :  half  was  paid  down,  half  was  secured  by 
bond :  the  defendant  sued  the  bond.  Lord  Nottingharti  says,  I 
restrained  this  suit  till  some  provision  was  mftde  for  the  wife  out 
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of  the  money ;  and  at  the  sain&  time  dismissed  a  bill  brought  by 
a  creditor  of  the  husband  against  the  trustee  of  this  bond  to  pay 
him  out  of  this  security,  ^vhich  was  a  kind  of  attachment  in 
equity.     Vide  Earl  of  Salisbury  v.  Newton,  ante  370. 

Besides  this,  whenever  a  man  has  an  equitable  right,  this  court 
must  determine  it :  for  being  without  remedy  at  law,  if  he  were 
r  ♦507  1  ^^^  without  remedy  here»  he  would  be  *with  and 
*-  ^     without  right,  which  is  a  contradiction  in  terms. 

And  this  rule  is  universal,  except  where  the  jurisdiction  is  repelled 
by  an  equal  or  superior  equity. 

The  question  therefore  is  reduced  to  an  inquiry  what  right  Mr. 
Jekyll  acquired  by  his  marriage  and  the  decree :  that  is,  whether  he 
took  this  one-sixth  by  the  decree  and  survivorship,  or  as  adminis- 
trator to  his  wife. 

And  first,  it  is  clear  that  if  this  money  had  been  paid  during 
coverture,  without  a  suit  in  right  of  his  wife,  it  could  not,  on 
survivorship,  have  been  liable  to  any  of  her  debts  not  adjudged 
during  coverture ;  and  this  has  always  been  law ;  and  if  there 
was  any  reason  to  the  contrary,  yet  it  is  beyond  the  authority  of 
this  court  to  alter  it. 

But  in  choses  in  action,  which  can  only  be  recovered  in  a 
course  of  representation  as  the  estate  of  the  wife,  the  case  is  dif- 
ferent, and  the  law  is  otherwise. 

But  a  decree  is  equal  to  a  judgment  at  law,  which  operates  to 
vest  the  property,  joint  or  separate,  pursuant  to  the  decree :  and 
even  an  award  is  sufficient  for  that  purpose,  Oglander  v.  Baston, 
1  Vern.  396.  The  plaintiff  being  entitled  to  the  personal  estate 
of  J.  S.,  and  a  difference  arising  between  the  plaintifiPs  husband 
and  the  executor,  touching  the  quantum^  it  was  referred  to  arbi- 
tration, and  an  award  was  made  of  a  sum  to  be  paid  to  the  plain- 
tiflf's  husband :  before  any  payment  he  dies :  the  wife  brought  her 
bill,  supposing  it  to  survive  to  her.  Lord  Chancellor :  The  award 
is  a  sort  of  judgment,  and  that  has  changed  the  property,  and 
vested  it  in  the  husbands  And  in  the  same  case  the  court  said, 
If  there  be  a  bond  debt  due  to  the  wife,  the  husband  may  sue 
without  joining  his  wife ;  but  if  the  wife  is  joined,  and  judgment 
is  recovered,  the  judgment  will  survive  to  the  wife ;  but  not  being 
joined,  the  judgment  will  vest  in  the  husband.    And  in  the  case 

'  ^    voluntary  assignment  of  the  wife's  choses  in  action 

altered  the  property. 

I  cannot  find  any  sound  reason  or  authoritv  to  distinguish  be- 
tween the  operation  of  a  decree  on  a  plaintifl  or  defendant ;  but  I 
think  a  defendant's  appearing,  aud  submitting  to  the  jurisdiction 
of  this  court,  is  much  stronger  than  submitting  himself  to  private 
arbitration. 

I  am  therefore  of  opinion,  that  by  the  established  rules  of  law 
and  equity,  Mr.  Jekyll  took  this  one-sixth  by  survivorship,  and 
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not  subject  to  the  debts  of  his  first  \?ife.  See  Mr.  Fonblanque's 
note,  1  vol.  313,  and  Mr.  Raithby's  note  to  Oglander  v.  Baston, 
and  the  authorities  there  cited ;  also  Milner  v.  Milner,  2  T.  R. 
627. 


Boson  V.  Statham. 

(Reg.  Lib.  ▲.  1760,  foL  38.) 

[1760.  Nov.  14lh,  15th,  &>  i7lh.  8.  C.  1  Cox,  17.  Arab.  MSS.] 
Devise  by  will,  attested  by  three  witnesses,  to  A,  B,  and  C,  and  the  heirs  of  the  sur* 
▼iTor :  the  bill  stated,  that  it  was  upon  a  secret  tmst  for  a  charity  declared  by  an 
instrument  executed  at  the  same  time  as  the  will,  and  attested  by  two  witnesses 
only,  which  was  admitted  by  the  answer .  held,  that  the  devise  was  void  under 
the  statute  of  mortmain. 

THOMAS  DAYILL,  being  seised  and  possessed  of  a  consi- 
derable  real  and  personal  estate,  by  his  \vill,  dated  17th  July, 
1745,  devised  all  his  real  estates  to  Robert  Davison,  the  defendant 
Statham,  and  John  Harris,  to  hold  to  them,  and  the  heirs  of  the 
survivor  of  them,  for  ever,  subject  to  an  annuity  to  one  Hester 
Good,  and  also  to  the  payment  of  the  sum  of  50/.  to  John  Boson, 
his  heirrat-law,  to  be  paid  one  month  after  his  decease ;  and  his 
will  was,  that  his  heir-at-law,  upon  receipt  thereof,  should  release 
and  discharge  all  his  messuages  and  land,  so  given  as  aforesaid, 
unto  the  said  trustees,  and  to  the  heirs  of  the  survivor  of  them ; 
and  all  his  personal  estate  he  bequeathtid  to  the  said  Robert 
Dawson,  whom  he  made  his  executor. 

♦This  bill,  which  was  brought  by  the  heir-at-law,  p  ^^^  , 
and  the  personal  representative,  stated  the  above    *-  J 

will ;  and  that  the  former,  being  ignorant  of  his  rights,  executed 
a  release.  That  it  had  been  since  discovered  that  the  devises  a^id 
bequests  in  the  said  will  were  not  really  intended  for  the  benefit 
of  the  devisees  and  legatee,  but  were  in  trust  for  a  charny,  void 
by  the  statute  of  mortmain:  that  the  testator  by  an  ^^strument, 
bearing  even  date  with  his  will,  and  attested  by  <wo  witnesses 
only,  after  taking  notice  of  the  statute  of  mortD>*Ain,  requested  his 
executors  to  lay  out  the  surplus  of  his  person*!  estate  in  the  pur- 
chase of  houses  and  land  for  erecting  a  school-house  in  the  parish 
of  Hinckley;  and  also  requested  his  trustees  to  settle  his  real 
estates  to  the  same  uses,  with  power  to  choose  other  trus- 
tees, &c. 

The  bill  charged  that  such  disposition  was  void,  and  prayed 
that  the  will  might  be  set  aside,  and  also  the  release,  as  obtained 
by  fraud. 

The  defendant  Statham,  the  survivinff  trustee,  by  his  answer, 
admitted  the  instrument  as  set  forth  in  the  bill,  and  submitted  the 
construction  and  eflect  of  it,  and  of  the  intention  of  the  testator 
as  expressed  therein,  to  the  judgment  of  the  court  That  he  was 
advised  and  submitted  to  the  consideration  of  the  court,  that  as 
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the  said  will  was  duly  executed  and  attested  so  as  to  pass  real 
estates  of  inheotance,  and  as  the  said  estate  and  premises  were 
absolutely  devised  without  any  charitable  use  or  trust  appearing 
on  the  said  will,  either  expressed  or  implied,  the  said  real  estate 
was  well  a^d  effectually  devised  to  them ;  and  that  the  defendant 
now  is,  as  surviving  deviseOi  entitled  to  the  said  real  estate,  to 
hold  to  him  and  his  heirs  for  ever,  by  virtue  of  the  said  will ;  but 
he  w  where  stated  that  the  trustees  were  to  take  any  beneficial 
intei^est  to  themsejves^ 

r  *R  1 A  1  *'^be  Sojicitor-General,  Scwell,  and  Bicknell,  for 
1    ^^^     J    the  plaintiff 

The  question  is,  whether  this  is  not  a  resulting  trust  for  the 
benefit  of  the  heir-at-law  and  next  of  kin.  There  is  no  doubt  but 
that  a  paper  writing  is  a  aufiicient  declaration  of  trust  of  personal 
estate :  but  the  ereat  question  is,  as  to  the  validity  of  this  instru- 
ment to  CQOtrcT  the  real  estate,  being  only  attested  by  two 
witnesses.  It  must  be  admitted,  that  if  this  «leclaration  were  a 
declaratioD  of  a  legal  trust,  it  would  be  void;  but  the  policy  of 
the  law,  which  endeavours  to  prevent  frauds  as  well  in  legem  as 
in  eqtdtaiem^  by  evasions  of  the  statute  of  mortmain,  will  receive 
this  instrufnent  as  evidence  of  the  secret  trust :  and  in  this  respect 
the  court  will  act  with  the  same  strictness  that  it  did  in  the  cases 
on  the  popish  acts.  In  Unitt  v.  Bartlett,  ]  5th  June  1757,  on  a 
bill  to  have  a  discovery  of  a  trust  for  a  papist,  a  demurrer, 
because  disabling  himselt,  was  overruled ;  and  in  Panton  v.  Lor- 
rain,  27th  May,  1758,  before  your  Lordship,  defendant  being 
charged  to  be  a  trustee  for  a  papist,  an  issue  was  directed.  So 
also  m  cases  of  superstitious  uses.  In  the  Attorney-Greneral  v. 
Jones,  21st  June,  4  Jac.  2,  there  was  a  conveyance  of  lands  to 
e»^t  a  chapel ;  the  bill  charged,  that  it  was  intended  for  a  mass* 
hous^  and  a  trial  being  directed  which  found  it  so,  the  court 
decreed  for  the  crown:  so  also  in  the  other  cases  cited  in  the 
arguments  upon  Adiington  v.  Cann.  In  Edwards  v.  Pike,  ante 
267,  your  Loi<ship  being  of  opinion  that  the  trustees  took  the 
estate  on  a  prom^,  declared  the  devise  void. 

The  Attomey-Gei^eral  and  Wilbraham,  for  the  defendants, 
r    ^^11     1        The  question  is,  whether  this  instrument  infects 
I  J    the  ♦will  tVat  gives  this  estate  to  the  defendants ; 

whether  it  be  evidence  of  the  intention  or  not ;  if  it  is  testamentary, 
there  is  an  end  of  it,  for  the  devise  can  neither  be  controlled  nor 
revoked,  except  with  the  formalities  required  by  the  statute  of 
frauds.  Wagstaff"  v.  Wagstaff,  2  P.  W.  258.  Attorney-General 
.V.  Barnes,  2  Vem.  597.  And  Lord  Hardwicke  thought,  in  Ad- 
iington v.  Cann,  1  Atk.  141,  that  the  breaking  into  the  statute  of 
/rauds  was  a  much  greater  mischief  than  evading  the  statutes  of 
/nportmain.  Even  supposing  the  testator  meant  a  trust  for  a  charity, 
yet  it  does  not  appear  tnat  the  trustees  mean  to  execute  it 
There  is  an  appearance,  perhaps,  of  an  attempt  to  evade  the  act, 
and  the  alarm  it  excites  is  considerable ;  but  the  liberty  of  this 
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country  must  have  its  fuU  force  where  the  law  has  not  positively 
restrained  it :  thus  all  the  old  statutes  of  mortmain  were  evaded. 
Clandestine  marriages,  till  the  late  act,  were  in  daily  practice, 
and  are  even  now  not  completely  prohibited.  Gaming,  though 
always  illegal,  has  never  been  effectually  stopped.  The  statute 
of  mortmain  extends  to  such  trusts  only  as  can  be  declared  in  a 
court  of  equity,  and  not  to  honorary  trust,  which  depend  merely 
on  the  conscience  bant  viru  If  these  are  found  an  evil,  there 
must  be  a  new  appeal  to  the  legislature.  The  trust  in  Adlington 
V.  Cann  was  as  complete  as  it  is  here,  but  Lord  Uardwicke  found 
himself  compelled  to  dismiss  the  bill ;  and  if  there  is  no  trust  the 
devise  is  absolute,  and  parol  evidence  cannot  be  admitted  to  raise 
an  equity  in  a  will.    Brown  v.  Selwin,  For.  240. 

The  lioan  Ksbper. — I  have  considered  this  question  with- 
attention,  and  it  seems  to  me  that  these  two  instruments  are  full 
of  craft  and  evasion  of  the  law  of  the  land,  t.  e.  the  statute  of 
mortmain.  The  statutes  of  mortmain  began  with  r  ^^.q  -i 
Magna  •Charta.  I  have  heard  the  late  Lord  L  ^^  -1 
Chancellor  go  through  them  all,  and  conclude  with  saying,  he 
thought  they  had  been  rendered  inefiectual  by  the  interpretation 
which  had  been  put  upon  them  b^  courts  of  justice  (a).  This  is 
a  melancholy  hearing  to  the  subject.  For  my  part  1  will  sup- 
port the  law  as  far  as  I  can,  witliout  shaking  things  which  are 
established. 

The  question  is  no  more  than  this ;  whether,  since  the  statute 
of  mortmain,  a  man  can  devise  to  a  charity  on  an  honorary  trust 
in  defiance  of  the  legislature,  which  has  forbid  all  devises  of  land 
in  trust  for  charities.  I  will  always  support  what  I  had  already 
laid  down  on  former  occasions,  nemo  pUest  facere  per  obKquumf 
quod  non  poiegt  facere  per  directum^  ante  417. 

But  what  stands  in  my  way  to  prevent  my  declarinff  this  a 
resulting  trust  t  The  first  objection  is,  that  the  beneficial  devise 
to  the  trustees  and  their  heirs,  by  the  will,  is  not  to  be  revoked  or 
controlled  by  the  second  instrument,  it  not  being  executed  ac- 
cording to  the  statute  of  frauds ;  and  therefore  it  only  can  be 
taken  as  an  honorary  trust,  and  as  such  is  not  within  the  statute 
of  mortmain.  This  is  as  much  as  to  say,  that  beinff  a  fraud 
against  both  acts,  it  is  not  within  either.  Secondly,  that  it  will 
be  more  inconvenient  to  let  in  fraud  and  perjury  by  ^  ^k|o  n 
*than  to  let  in  devises  to  charities  by  opening  the    *-  ^ 

statute  of  mortmain,  when  they  came  in  competition. 

(a)  The  order  in  which  Uieee  etatutee  were  enacted  ii  as  follows :  86  Hen.  3, 
e.86.  {Magna  Charta.)^7  Bdw.  1, st  2.  (Be ReUgiotU,)—\^  Edw.  1,  sL  1, c  22. 
(Wertm.  S.)^18  Edw.  1,  c  8.  (^'a  J5m>/ore«.)— 84Ed.l,st  3.  (Of  amortiiing 
bode.)— 18  Edw.  3,  st  8.— 15  Kic  2,  c.  6.-23  Hen.  8,  c  10,  s.  2,  3,  4,  5^7  dc 

8  Will.  3,  e.  37,  s.  1,  2,  (enabling  the  crown  to  license  alienations  in  mortmain.) — 

9  Geo.  2,  c  36.  (Mortmain  Act). 

8ee  a  concise  History  of  Mortmain,  2  Bl.  Com.  268,  and  Duke's  Charitable  Uses 
bj  BridgOMn,  192. 
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It  is  remarkable  that  this  question  of  a  trust,  declared  on  a  will 
by  aa  instrument  not  attested  with  the  solemnities  of  the  statutes 
of  frauds,. has  not  been  agitated,  except  in  the  case  of  Adiington 
V.  Cann,  which  I  shall,  observe  upon  hereafter. 

Suppose  this  to  have  been  the  case  of  a  voluntary  settlement. 
On  a  sound  construction  of  the  statute  of  frauds,  and  consideration 
of  the  nature  of  trusts  precedent  to  that  statute,  I  am  of  opinion 
that  this  second  instrument  would  have  been  a  sufficient  declara- 
tion of  trust. 

As  to  the  case  of  Adiington  v.  Cann,  when  it  is  considered,  no 
difference  will  be  found  between  Lord  Hardwicke's  opinion  in 
that  case,  and  mine  in  the  present.  Three  questions  were  made 
in  that  case,  but  not  accurately ;  for  the  second  was  made  merely 
to  introduce  the  old  argument,  that  the  court  would  go  further  in 
the  case  of  a  charity  than  in  any  other.  In  answer  to  which  the 
Attorney-General  v.  Spillet  (a)  was  cited,  to  shew  that  charities 
stand  on  the  same  ground  with  others,  and  to  which  every  man 
of  sense  subscribes ;  but  the  only  ground  of  the  decree  in  that 
case  was  on  the  third  question,  the  uncertainty,  it  being  uncertain 
what  was  to  be  given  to  the  charity  (A). 

r  •'il4  ^  *^^  Newton  v.  Pelham,  2d  August,  1746,  on  a 
^  ^    bill  to  discover  a  secret  trust,  the  answer  said  it 

was  not  for  the  benefit  of  the  plaintiflT.  On  exceptions  it  was 
held  insufficient,  for  the  defendant  made  himself  judge  of  the 
title  ;  and  it  was  said,  per  curiam,  perhaps  it  might  be  a  trust  for 
a  charity. 

The  present  case  is  extremely  different  from  Adiington  v.  Cann, 
for  there  the  will  and  the  paper  declaring  the  trust  were  exe- 
cuted at  different  times,  and  therefore  there  was  more  room  to 
say  it  required  the  solemnities  of  the  statute  of  frauds ;  but  here 
the  execution  of  the  will  and  of  the  trust  were  at  the  same  time, 
and  the  declaration  of  trust  incorporated  into  the  creation  of  the 
estate. 

But  I  will  speak  openly,  and  declare  my  opinion  generally,  that 
a  writing  signed  by  the  party  who  has  power  to  make  the  trust, 
declaring  a  trust  upon  the  will,  is  good,  though  such  writing  be 
not  attested  by  three  witnesses,  according  to  the  solemnities  of 
the  statute  of  frauds. 

The  statute  of  frauds  was  not  meant  to  prevent  persons  taking 
trust  estates,  but  only  to  regulate  the  proof  of  them.  The  statute 
of  mortmain  meant  to  prevent  a  particular  species  of  trusts,  i.  e. 
trusts  for  charities.    The  on^  struck  at  imposture,  the  other  at 

(a)  3  p.  W.  344.  Affirmed  by  Lord  Hardwicke,  2  Atk.  148. 

(6)  The  present  Lord  Chancellor  has  pointed  out  the  grounds  of  Lord  Haid- 
wicke's  determination.  There  being  nothing  in  the  will  attaching  a  trust,  if  tb* 
testator  afterwards,  by  an  unattested  paper  expressing  his  own  intention,  not  com- 
municated, said,  the  purpose  was,  to  devote  the  estate  to  a  chariuble  purpose,  the 
devisee  might  object,  he  had  taken  under  a  will  well  executed,  and  the  subsequent 
paper  was  not  well  executed.  9  Ves.  519. 
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iveakness  and  superstition.  The  statute  of  mortmain'  meant  to 
prevent  honorary  trusts,  or  devises  for  charities,  qudcunque  arte 
vel  ifigenio ;  and  the  honorary  trust  infects  the  will  as  much  as  if 
it  were  declared  in  the  most  solemn  manner.  To  iadmit  a  dis- 
tinction would  be  to  overturn  the  resolutions  on  the  popish  acts, 
which  I  by  no  means  intend  to  do. 

Declare,  that  the  devise  of  the  real  estate  to  the  several  de- 
visees, and  the  heirs  of  the  survivors  of  them,  and  likewise  the 
bequest  made  of  the  personal  estate  to  the  residuary  legatee  and 
executor,  were  an  intended  trust  for  *the  benefit  of  ^  ^^j^  -. 
a  charity,  and  were  as  such  void  by  the  late  statute    '-  ^ 

of  mortmain,  so  for  as  they  relate  to  such  charity,  &.C..  (a). 


Bartlett  v.  Pickersgill. 

(Reg.  Lib.  a.  1758.  fol.  486.    Lib.  Mln.  Mic  1760.) 

[June  10th,  1769.  S2d  Nov.  1760.  8.  C.  1  Coz,  15  eit  4  Eait  577.  n.] 

Where  land  was  paid  for  with  the  money  of  A,  parol  evidence  to  ahew  that  the 

purchase  was  made  on  behalf  of  B  refused. 
A  defendant  having  been  convicted  on  the  evidence  of  plaintiff  (among  other 

witncMee),  of  perjnry,  in  denjring  a  parol  agreement  in  hia  answer;  leave  for 

plaintiff  to  file  a  supplemental  bill,  in  the  natare  of  a  bill  of  review,  statmg  this 

conviction,  refused. 

THIS  was  a  bill  brought  by  the  plaintiff  to  compel  a  convey- 
ance of  an  estate,  which  was  alleged  to  have  been  nought  by  the 
defendant,  upon  a  verbal  agreement  between  them,  for  the  plaintiiT. 
There  was  no  written  agreement  between  them,  nor  had  any 
part  of  the  money  been  paid  by  the  plaintiflfl  The  defendant 
articled  for  the  estate  in  nis  own  name,  and  refused  to  convey. 
He  denied,  by  his  answer,  having  made  any  such  verbal  agree- 
ment as  was  stated  in  the  biU. 

*The  Attorney-(Jeneral,  for  the  plaintiff,  offered  r  ^^-^  , 
to  give  parol  evidence  of  the  agreement;  and    *•  J 

contended,  that  though  the  agreement  was  by  parol,  yet  that  the 
trust  would  result  by  operation  of  law,  and  was  therefore  not 
within  the  statute  of  frauds. 

The  Lord  Keeper — (Without  hearing  the  counsel  for  the 
defendant).     The  question  is,  whether  this  evidence  is  admissible 

(a)  Thu  subject  has  been  lately  much  discassed,  and  it  appears  firom  the  cases, 
that  the  doctrine  is  now  established  as  follows :  If  the  will  contains  a  sufficient  de- 
notation of  the  intention  that  the  devisees  should  be  trustees  (a  circumstance  which 
fiuled  in  Adlington  v.  Cann),  and  the  heir  claiming  upon  the  ground  that  the  trust 
is  ineffectually  disposed  of,  alleges,  by  his  bill,  a  trust  against  the  policy  of  the  law, 
such  bill  must  be  answered ;  and  if  it  appears,  by  the  admissions  of  the  answer,  that 
there  was  a  secret  trust  for  a  charity,  there  will  be  a  resulting,  trust  for  the  heir. 
Edwaids  v.  Pike,  ante  267.  Muckleston  v.  Brown,  6  Yes.  52.  Martin  v.  Hutton, 
dc  Bishop  V.  Talbot,  cit  ib.  Sttckland  v.  Aldridge,  9  Yes.  517.  Paine  v.  Hall, 
18  Yes.  476. 
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or  not  7  which  depends  upon  the  statute  of  frauds.  One  great 
end  of  that  statute  was,  to  prevent  persons  coming  into  this  court 
pretending  that  they  were  entitled  to  trusts  of  long  terms,  and 
sometimes  of  the  freehold,  which  gave  room  to  fraud  and  per- 
jury. I  think  the  allowing  this  evidence  would  be  to  overturn 
the  statute.  The  statute  says,  that  there  shall  be  no  trust  of  land, 
unless  by  memorandum  in  writing,  except  such  trusts'  as  arise  by 
operation  of  law.  Where  money  is  actually  paid,  there  the  trust 
arises  from  the  payment  of  the  money,  and  not  from  any  agree- 
ment of  the  parties. 

But  this  is  not  like  the  case  of  money  paid  hj  OM  man,  and 
the  conveyance  taken  in  the  name  of  another :  m  that  case  the 
bill  charges  that  the  estate  was  bought  with  the  plaintiff's  money. 
If  the  defendant  says  he  borrowed  it  of  the  plaintiff,  then  the 
proof  will  be  whether  the  monev  was  lent  or  not :  if  it  was  not 
lent,  the  plaintiff  bought  the  land ;  but  as  here  the  trust  depends 
on  the  agreement,  if  I  establish  the  one  by  parol,  I  establish  the 
other  also.  Were  I  to  allow  this  evidence,  I  do  not  know  a  case 
where  the  statute  would  have  effect.  The  judges  have  taken 
several  cases  out  of  the  statute,  as  agreements  in  part  executed. 
If  the  plaintiff  had  paid  any  part  of  me  purchase  money,  it  would 
have  been  a  reason  for  me  to  admit  the  evidence ;  or  if  there  had 
been  any  fraud  used  by  the  defendant  to  prevent  an  execution 
r  *517  1  *^^  ^  agreement ;  but  as  it  is,  I  think  that  it  is  a 
L  -I    case  within  the  statute,  and  that  the  bill  must  be 

dismissed  with  costs. 

The  defendant  was  afterwards  indicted  at  York  for  perjurvy  in 
having  denied  the  trust  by  his  answer,  and  was  convicted  on 
the  evidence  of  the  plaintiff;  circumstances  confirming  that  tes- 
timony, and  upon  proof  by  other  witnesses  of  declarations  of  the 
defendant 

The  plaintiff  now  petitioned  for  leave  to  file  a  supplemental 
bill,  in  ttie  nature  of  a  bill  of  review,  statins  this  conviction. 

The  Attorney-General,  Perrott,  and  Wilbraham,  in  support  of 
the  petition. 

The  Solicitor-General,  contra. 

The  Lord  Keeper  thought  the  record  of  the  conviction  was 
not  evidence,  and  dismissed  the  petition  (a). 

(a)  Tt  wu  fermerly  suppoted  tbat  the  party  aggriered  by  peijaiy,  migfat  uae  the 
TBCord  of  the  coDTictioc  for  the  purpoee  of  obtaining  relief  in  equity  ;  and  therefore 
it  waa  thought  an  indispensable  requisite,  before  he  could  be  admitted  as  a  witness 
on  an  indictment  for  peijury,  to  shew  that  the  judgment  in  the  suit  in  which  the 
perjury  had  been  committed,  was  satisfied.  R.  r.  Eden,  I  Esp.  N.  P.  C.  97.  R.  v. 
Dalby,  Peake,  N.  P.  C.  12.  But  upon  the  authority  of  the  present  ciaae,  which  has 
been  repeatedly  cited  and  relied  uixni,  it  is  now  held,  that  there  can  be  no  objection 
to  his  admissibility,  though  the  judgment  has  not  been  satisfied.  Abraham  v.  Bunn, 
Burr.  2256.  R.  ▼.  Boston,  4  East  577.  Burden  ▼.  Browning,  1  TaunU  520.  PhiL 
«i  Evid.  87, 88  241.  Smith  ▼.  Rnmmoiis,  1  Campb.  9.  Hathaway  ▼.  Barrow,  ib.  161. 
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*Pelhain  v.  Gregory^  [    ^518    ] 

(Reg.  Lib.  a.  1760,  fol.  787.) 

[lath,  Ulii,  leth  &  17th  Not.  4th  Dec.  1760.  8.  C.  Amlx  M88;  D.  P.  18th  Mar. 
1760.] 

A  party  who  is  plaintiff,  has  no  right,  in  order  to  clear  his  own  title,  to  bring 
remainder-men  before  the  court  upon  a  diseuasion  whether  a  prior  rempinder-man 
hastitJe  or  not;  and  therefore  a  bill  as  against  them  dismissed  (a). 

JOHN,  Duke  of  Newcastle,  by  his  will,  bearing  date  the  29th 
of  September,  1707,  after  devising  certain  premises  to  his  wife 
and  only  daughter,  Lady  Henrietta  PeUiam,  devised  all  other  his 
honours,  castles,  manors,  &c.  to  the  defendant,  Thomas,  Duke  of 
Newcastle  (by  his  then  name  and  description  of  the  Honourable 
Thomas  Pelham,  eldest  son  of  Thomas,  Lord  Pelham),  for  life; 
remainder  to  his  first  and  other  sons  successively  in  tail  male ; 
remainder  to  the  Honourable  Henry  Pelham  (another  son  of  the 
said  Thomas,  Lord  Pelham),  for  liie ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  William  Vane,  second  son 
of  Christopher,  Lord  Barnard,  for  life ;  remainder  to  his  first  and 
other  sons,  &c. ;  remainder  to  Gilbert  Vane,  the  eldest  son  and 
heir  of  the  said  Christopher,  Lord  Barnard,  for  life ;  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  wkb  remainder  to 
his  own  right  heirs ;  with  a  proviso,  that  in  case  any  one  who 
should  be  eiftitled  by  virtue  of  the  aforesaid  limitations,  should 
prevent  or  hinder  his  leasehold  and  copyhold  estates  from  going 
m  such  manner  as  his  freehold  estates  were  limited,  such  person 
should  not  take  any  benefit  under  the  said  will,  &c. 

Several  suits  having  arisen  between  the  said  devisees  and  the 
daughter  of  the  duke,  who  had  in  the  meantime  married  Edward 
Lord  Harley,  afterwards  Eiarl  of  Oxford ;  an  agreement,  bearing 
date  the  dOth  of  June,  1714,  was  made,  confirming  the  will,  ex* 
cept  in  certain  'particulars  therein  mentioned :  and  r  #51  n  -1 
an  act  of  parliament  was  obtained  of  the  4  and  5    ^  ^ 

Geo.  1.  to  render  that  agreement  more  efiectual,  &c. 

Among  the  leasehold  premises  so  devised  by  the  duke,  were 
certain  lands  at  Shimpling,  called  Shimplin^  Park,  in  Sufiblk,  of 
the  improved  yearly  value  of  130/.,  which  his  grace  held  by  lease 
from  the  crown,  dated  3d  June,  33  Car.  2.  for  a  term  of  ninety- 
nine  years,  subject,  together  with  certain  other  estates  in  Notting- 
hamshire, to  6/.  ISs.  Ad.  per  annum^  payable  to  his  Majesty, 
his  heirs  and  successors. 

Thomas,  Duke  of  Newcastle,  the  first  devisee  for  life,  never 
had  issue ;  but  his  brother,  Henry  Pelham,  the  second  devisee  for 
life,  had  issue  two  sons,  both  of  w&om  died  in  his  lifetime; 
Thomas,  his  eldest  son,  on  the  28th  of  November,  1739,  and 
Heniy,  his  younger  son,  on  the  27th  of  the  same  month. 

Wdliam  Vane,  the  second  son  of  Christopher,  Lord  Barnard, 
was  afterwards  created  Lord  Viscount  Vane,  and  the  defendant, 

(a)  As  to  the  principal  point  whieh  aroie  in  this  case,  see  the  note  at  the  end. 
Vol.  I.  44 
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the  present  Lord  Vane,  was  his  only  surviving  son.  Gilbert,  the 
eldest  son  of  Christopher,  Lord  Barnard,  had  issue  Henry,  after- 
wards Earl  of  Darlington,  whose  eldest  son  was  the  defendant, 
the  present  Earl  of  Darlington. 

The  plaintiff,  Lady  Catherine  Pelham,  who  was  the  widow, 
and,  with  the  plaintiff  West,  co-executrix  of  Mr.  Henry  Pelham, 
and  also  administratrix  of  Thomas  Pelham,  his  eldest  son ;  con- 
sidering herself  as  thereby  entitled  to  the  estates  held  by  leases 
for  years,  entered  into  an  agreement  in  writing,  bearing  date  the 
25th  of  September,  1768,  with  Mr.  George  Gregory  (who  died 
after  putting  in  his  answer,  leaving  the  defendant,  Susanna 
Gregory,  his  executrix)  for  the  sale  olShimpling  Park  for  1000/., 
subject*  to  the  life  estate  of  the  duke,  and  to  the  contingency  of 
r  *«i20  1  ^^^  *havinff  a  son  borft,  with  a  covenant  that  the 
L  J     duke  would  procure  a  new  lease,  &c. 

This  was  a  bill  for  a  specific  performance  of  that  agreement, 
to  which  Lord  Vane  and  the  Earl  of  Darlington,  as  claimii^ 
some  right  in  the  premises,  were  made  parties;  who,  by  their 
answer,  set  forth  their  claims,  and  insisted  on  such  legal  rights  as 
they  were  entitled  to  under  the  will  of  the  Duke  of  ]P^wcastle. 

The  case  was  argued  for  several  days  by  the  Solicitor-Genera), 
Sewell,  and  Hoskins,  for  the  plaintiffs.  The  Attorney-General, 
Perrott,  and  Hall,  for  Lord  Vane.  Wilbraham  for  Lord  Darling- 
ton ;  De  Grey  and  Browning  for  the  Duke  of  Newcastle ;  Sir 
Anthony  Abdy  for  the  defendant  Gregory. 

The  Lord  Keeper. — (After  stating  the  prayer  of  the  bill,  and 
the  answer  of  the  defendant  Gregory.)  Lord  Vane  and  Lord 
Darlington  set  forth  their  claims,  and  insist  on  such  legal  rights 
as  they  are  entitled  to  under  the  will  of  the  Duke  of  Newcastle. 
Now  the  rights  of  these  two  defendants,  in  the  condition  in  which 
this  lease  is  at  present,  are  legal  rights ;  and  yet,  being  contin- 
gent and  future,  they  are  not  attended,  till  they  come  into  posses- 
sion, with  a  legal  remedy.  And  I  have  no  apprehension  that  any 
person  can  have  a  right  to  call  another  into  this  court,  to  make 
riim  contest  here,  by  anticipation,  a  future  legal  right ;  I  have  as 
little  conception  that  this  court,  when  such  a  right  is  brought 
hither,  has  any  jurisdiction  to  take  cognizance  of  it.  Nay,  the 
very  proceedings  admit  it,  by  not  praying  injunctions  against  the 
defendants  Lord  Vane  and  Lord  Darlington,  which  is  the  only 
method  by  which  this  court  can  determine  their  claims.  Why, 
then,  I  am  desired  to  determine  their  claims  qtioad  Gregory, 
r  *521  1  though '^o^  AS  ^g^ins^'^he  claimants;  and  what  was 
»-  J     most  ridiculous,  Gregory,  by  her  counsel,  ahnost 

prayed  me  so  to  do.  At  the  same  time,  when  I  look  into  bis 
answer,  he  insists  that  he  ought  not  to  be  compelled  to  perform 
his  agreement,  till  the  claims  of  the  defendants  are  determined. 

Suppose  the  Duke  of  Newcastle  had  been  dead  without  having 
issue  male,  and  this  bill  had  been  before  me,  with  the  present 
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answers*  all  I  could  have  done,  would  have  been  to  have  retained 
the  bill  till  Lord  Vane  had  an  opportunity  of  trying  his  right  at 
law.  For  I  want  no  cases  or  precedents  to  inform  me,  that  no 
purchaser  should  be  decreed  specifically  to  perform  an  agreement, 
where  a  claim  is  set  up  against  the  title  of  the  vendor,  legal,  new, 
and  without  a  precedent  on  record  or  in  print.  Much  less  can  I 
decree  a  specific  performance  where  a  future  contingent  right  is 
objected  to  the  title,  where  my  judgment  would  annihilate  the  legal 
right  and  remedy  before  it  came  into  possession ;  when,  if  I  had 
left  it  in  statu  quoy  the  twelve  learned  judges  might  have  been  of  a 
difierent  opinion. 

But  I  cannot  help  thinking  that  these  bills  are  very  dangerous 
in  their  example  to  the  subject,  and  not  very  suitable  to  the  dig- 
nity of  this  court.  Persons  in  remote  contingent  remainders,  or 
future  casual  contingent  interests,  are  brougnt  into  court,  at  a 
great  expense,  to  set  forth  and  maintain  these  sorts  of  rights, 
whenever  it  suits  the  convenience  of  the  present  possessors :  wnen, 
if  the  course  of  events  had  been  waited  for,  no  questions  would 
have  arisen,  no  expenses  would  have  been  incurred. 

It  may  be  convenient  in  the  present  case  to  the  plaintiffs,  but 
no  coipplaisance  should  dwell  within  these  walls;  and  when  with 
one  eye  I  look  upon  the  convenience  of  plaintiffs,  I  must  with  the 
other  as  steadily  observe  the  inconvenience  of  defendants. 

But,  really,  when  I  reflect  on  the  conduct  of  the  defendant 
Gregory,  cautious  in  his  answer,  careless  at  the  ^  <^ -qo  -i 
•bar,  I  cannot  bring  myself  to  believe  that  I  am     '  -I 

deciding  a  contest  of  right ;  but  that  this  bill  is  brought  in  aid  of 
an  unmarketable  title,  to  be  warranted  by  a  judgment  of  this 
court:  and  were  I  to  countenance  it,  1  might  see  bills  brought 
hereafter  under  pretence  of  a  specific  performance  of  articles, 
in  all  cases  where  conveyancers  have  their  doubts  (and  great 
Pyrrhonists  they  are),  to  have  the  opinion  of  the  court  Ihere 
might  be  an  ostensible  agreement  to  be  read,  and  a  separate  ar- 
ticle that  the  agreement  should  be  of  no  effect  unless  the  title 
were  confirmed  by  the  judgment  of  this  court  affirmed  on  appeal. 

As  in  this  case,  therefore,  the  claims  of  Lord  Vane  and  Lord 
Darlington  are  not  within  my  cognizance  to  determine,  I  cannot 
decree  a  specific  performance  against  Gregory,  and  must  there- 
fore dismiss  this  bill,  with  costs  as  against  Lord  Vane  and  Lord 
Darlington,  and  without  costs  as  against  Gregory,  who  appears 
to  be  the  plaintiff's  instrument  on  this  occasion. 

So  much  of  this  decree  u  dismtMod  the  hill  against  Gregory,  was  aflerwards 
reversed  in  the  Hoase  of  Lords,  3  Toml.  204,  18  March,  1760 :  it  heing  held,  that 
the  estate  vested  absolutely  in  Thomas  Pelham,  subject  only  to  the  contingency  of 
the  duke's  having  issue.  The  Lord  Keeper  is  reported  on  several  occasions  to  have 
expressed  his  approbation  of  that  reversal,  particularly  in  Le  Rousseau  v.  Rede,  p9§i 
Vol.  2.  sec  Amb.  M8S.  and  in  Lord  Beaatieu  v.  Lord  Cardigan,  Amb.  6S3,  in 
which  case  he  determined  the  same  point  accordingly,  which  determination  was 
affirmed  in  the  House  of  Lonls,  3  Toml.  P.  C  277» 
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This  diMDi«al»  however,  of  the  bill  agtbist  Lord  Vane  and  Lord  Darlingtoo,  with 

costs,  was  affirmed  on  the  appeal.    Lord  Redesdale,  in  Devonsher  ▼.  Newenham, 

2  8ch.  dfc  Lcf.  210,  considered  this  to  be  a  decisiTe  authority,  and  had  no  doubt  but 

that  many  other  cases  might  be  *found,  where  bills  had  been  dis- 

[     *d23      ]     missed  on  that  ground.    The  court  being  bound  to  see  that  the 

parties  before  it  were  such  as  it  ought  to  bind  by  its  decree. 

As  to  the  rule  .that  it  is  sufiicient  to  bring  before  the  court  the  first  tenant  in  tafl 
in  being,  and  if  there  be  no  tenant  in  tail  in  being,  the  first  person  entitled  to  the 
inheritance,  and  if  no  such  person,  then  the  tenant  for  life,  vid,  Giffind  ▼.  Hort, 
1  8ch.  dc  Let  408.  Lloyd  ▼.  Johnes,  0  Yes.  55.  Cookbum  ▼.  Thompson,  16  Yes. 
826,  and  the  authoriticB  there  dted. 


Belchier  y.  Butler. 
Renforth  v.  Ironside. 

(Reg.  Lib.  a.  1760,  fol.  187.) 

[4  Dec  1760.] 

Third  mortgagee,  haTing,  pendente  Hie,  and  after  the  first  mortgagee  had  by  his 
answer  submitted  (on  payment  of  the  money  due  to  him)  to  Assign  to  the  plaintiff 
the  second  mortgagee,  obtained  an  assignment  of  the  first  mortgage,  decreed  to  be 
entitled  to  hold  the  estate  against  the  second  mortgagee  till  he  should  be  paid  what 
was  due  to  him  upon  both,  he  having  had  no  notice  of  the  second  mortgage,  vrtien 
he  advanced  his  money. 

JOHN  BUTLfiRy  an  attorney,  being  seized  in  fee  of  a  piece 
of  ground  in  the  parish  of  St.  JVf  ary  Magdalen,  Bermondsey,  to- 
gether with  several  new-built  brick  messuages  erected  upon  it, 
in  February,  1742,  borrowed  of  James  Pace  a  sum  of  600/. ;  and 
to  secure  the  repayment  of  the  same,  by  indentures  of  lease  and 
release,  dated  the  27th  and  28th  of  February,  1742,  mortraged 
the  said  premises  to  Pace.  On  the  29th  of  July,  1747,  Butler 
paid  Pace  all  interest  then  due  for  the  600/.  and  also  300/.  in  part 
of  the  principal ;  and  he  afterwards  paid  Pace  all  interest  for  the 
remaining  300/.  up  to  the  28th  of  February,  1754. 

By  lease  and  release,  dated  the  22d  and  23d  of  October,  1744, 
r  *524  1  ®*^^'®**  mortgaged  the  same  premises  to  Rebecca 
L  J     •Jarvis  and  Robert  Watson,  for  securing  500/.  and 

interest,  and  he  at  different  times  afterwards  paid  off  200/.  of  this 
sum. 

John  Butler,  by  indentures  of  lease  and  release,  dated  the  SOtfa 
rof  September  and  1st  of  October,  1747,  mortgaged  the  same  pre- 
mises to  the  plaintiff  Belchier  and  Ironside,  for  securing  800iL  and 
interest 

And  by  indenture  dated  the  30th  of  November,  1751,  he  de- 
mised the  same  premises  to  Mary  Butcher  for  99  years,  for 
securing  1000/.  and  interest;  and  afterwards  by  another  inden- 
ture, dated  the  27th  of  June,  he  charged  the  same  premises  with 
the  payment  of  the  further  sum  of  500/.  and  interest,  to  the  said 
Mary  Butcher. 

By  other  indentures  of  lease  and  release,  dated  the  10th  and 
1 1th  of  October,  1752,  Butler  mortgaged  the  same  premises  to 


CA6B8  IN  CHANCERY.  349 

[Bekhkr  ▼.  Bntlev.    Renfiwth  ▼.  Innuide.] 

the  defendant  Rcnforth,  for  securing  12Q0L  and  interest,  and  on 
the  same  day  he  charged  the  premises  with  the  payment  of  a  fur- 
ther sum  of  800/.  and  interest,  and  delivered  to  him  the  complete 
title-deeds  of  the  mortgaged  premises. 

On  the  14th  of  December,  1755,  Butler  died,  having  made  his 
will,  dated  the  4th  of  January,  1754,  and  thereby,  after  directing 
the  payment  of  his  just  debts,  he  gave  and  devised  the  residue  of 
all  his  real  and  personal  estate  to  Elizabeth  Butler,  his  widow. 
Soon  after  the  death  of  Butler  the  defendant  caused  declarations 
in  eiectment  to  be  delivered  to  the  several  tenants  in  possession 
of  the  premises,  whereupon  Belchier  and  Ironside,  on  tne  16th  of 
March,  1756,  filed  their  bill  against  him  and  Elizabeth  Butler, 
James  Pace,  Thomas  Pierce,  and  Mary  Butcher,  praying  that 
the  defendants  Pace,  Pierce,  and  Butcher,  might  severally  set 
forth  their  interest  in  the  premises,  together  with  their  securities, 
and  how  much  was  due  thereon,  and  how  their  p  ^-„-  ^ 
debts  arose,  *and  that  the  defendant  Renforth  ^  ^^^  J 
miffht  set  forth  what  interest  he  claimed  therein,  &c. 

The  defendant  Renforth,  by  his  answer,  insisted  upon  his  mort- 
gage for  1200il,  and  the  further  charge  of  800/.,  and  denied  that, 
at  the  time  of  lending  his  money,  he  had  any  notice  whatsoever 
of  the  mortgage  of  the  plaintiffs,  or  any  prior  mortgage  or  incum- 
brance made  to  them,  or  to  any  other  person  or  persons  of 
the  said  premises ;  but  that  when  he  advanced  the  said  1200^  and 
8002.  to  Butler,  he  had  reason  to  suppose,  from  the  production  and 
delivery  of  the  title-deeds  of  the  premises,  and  the  counterparts  of 
the  tenants'  leases,  and  did  believe,  that  Butler  had  a  clear  title 
to,  and  power  to  convey  and  mortgage  the  same,  without  being 
subject  to  any  prior  incumbrance. 

The  defenaant  James  Pace,  who  was  the  first  mortgagee,  by  his 
answer,  stated  his  mortga^  for  600/,,  and  interest,  by  indentures 
of  lease  and  release,  dated  the  27th  and  28th  of  February,  1742, 
and  said  that  Butler,  about  the  time  of  the  execution  of  such 
indentures,  delivered  to  him  several  deeds  or  writings,  which,  as 
he  believed,  related  to  the  title  of  the  mortgaged  premises ;  but 
that  Butler  on  the  27th  of  August,  1744,  applied  to  him  to  see  the 
title-deeds  and  writings  so  left  with  him,  and  faithfully  promised, 
that  if  the  defendant  would  trust  him  with  the  same,  he  would 
shortly  return  them  to  him  ;  that  Butler  being  his  attorney,  in 
whom  he  placed  great  confidence,  and  relying  on  his  intej^rity  and 
promise,  he  was  prevailed  on,  and  did«  about  the  27th  of  August, 
1744,  redeliver  all  such  deeds  and  writings  to  Butler,  except  the 
indentures  of  the  27th  and  28th  of  February,  1742;  and  Butler 
at  the  same  time,  by  a  writing  under  his  hand,  promised  to  return 
the  same  to  him  on  demand ;  that  he  several  times  afterwards 
applied  to  Butler  to  redeliver  such  deeds,  and  Butler  often  pro- 
mised that  he  *would  return  the  same  to  him,  but  p  ^  .„^  ^ 
never  did.    That  Butler  on  the  28th  of  February,    ■-       *        J 
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1754,  paid  him  all  interest  then  due  for  the  600/.,  and  also  300/. 
in  part,  so  that  the  principal  sum  of  300^  only,  with  interest  for  the 
same,  remained  due  to  the  defendant  on  his  said  mortgage ;  and 
upon  payment  thereof,  he  submitted  to  assign  his  mortgage  to  the 
plaintiff  Belchier  and  Ironside,  or  as  they  should  direct. 

The  cause  being  at  issue,  and  witnesses  being  examined  on 
both  sides,  came  on  to  be  heard  on  the  11th  of  July,  1758,  when, 
it  being  objected  that  Belchier  was  not  before  the  court  in  his 
own  right,  but  only  as  one  of  the  executors  of  Edward  Ironside, 
his  lordship  was  pleased  to  order  that  the  cause  should  stand  over, 
with  Uberty  for  Belchier  and  Ironside  to  amend  their  bill. 

The  defendant  Renforth,  pending  this  cause,  in  order  to 
strengthen  his  title  and  to  eain  a  priority,  paid  off  all  principal 
and  interest  due  to  the  defendant  Pace,'the  first  mortgagee  on  his 
mortgage ;  and  by  indentures  of  lease  and  release,  dated  the  5th 
and  6th  of  December,  1757,  Pace,  in  consideration  of  356iL  iOs.  9d., 
conveyed  the  premises  to  the  defendant,  his  heirs,  and  assigns  for 
ever,  subject  to  the  proviso  of  redemption  contained  in  the  inden- 
ture of  release  of  the  28th  of  February,  1742,  and  the  plaintiffs 
having  amended  their  bill,  he,  on  the  20th  of  March,  1758,  filed 
his  cross  bill  against  them,  and  also  against  the  said  EKzabeth 
Butler  and  Mary  Butcher,  praying  that  the  said  Elizabeth  Butler 
might  come  to  an  account  with  him  for  the  said  three  sums  of 
1200/.,  800/1,  and  356/.  lOs.  9d.,  and  all  interest  due  or  to  grow 
due  thereon,  &c. 

The  Attorney-(Jeneral,  the  Solicitor-General,  and  Pechell,  for 
the  plaintiffs  in  the  original  bill. 

It  is  an  established  rule  in  equity,  that,  as  between  incumbran- 
r  *527  1  ^^^^'  having  only  equitable  securities,  the  ^doctrine 
*■  J     qui  prior  est  tempore  est  in  jure  shall  prevail, 

because  neither  of  tliem  having  the  legal  title,  there  can  be  no 
ground  for  a  court  of  equity  to  take  from  a  prior  incumbrancer, 
in  favour  of  a  subsequent  incumbrancer,  that  right  which  he  was 
possessed  of,  before  the  latter  became  an  incumbrancer.  Such 
was  the  situation  of  the  plaintiffs  at  the  commencement  of  the 
original  cause,  and  until  it  first  came  on  to  be  heard.  This  princi- 
ple is  laid  down  in  the  case  of  Brace  v.  The  Duchess  of  Marlboroudi, 
2  P.  W.  491,  where  there  are  at  the  same  time  several  nues 
enumerated,  upon  which  prior  incumbrancers  have  been  postponed : 
but  these  rules  are  so  harsh  and  inequitable,  that  the  court  will 
catch  at  every  circumstance  to  enable  it  to  take  a  case  out  of  its 
operation.  It  is  too  late,  indeed,  now,  to  deny  that  a  subsequent 
equitable  incumbrancer  may,  pendente  lite,  by  taking  an  assign- 
ment of  the  legal  security,  e'naole  himself  to  tack  his  equitable  to 
his  legal  incumbrance,  to  the  prejudice  of  a  mesne  incumbrancer ; 
but  even  this  is  admitted  with  great  jealousy,  and  confined  to 
purchases  before  a  decree.  Earl  of  Bristol  v.  Hungerford,  2  Verft 
626,  Wortley  v.  Birkhead,  3  Atk.  811,  2  Vcs.  571.    But  in  all 


CASES  IN  CHANCERY.  351 

[Belchier  ▼.  Batier.    Rcnforth  ▼.  Ironiid*.] 

these  cases  the  conscience  of  the  party  purchasing  must  not  be 
affected,  and  his  right  must  be  unrestrained  and  unquahfied.  The 
present  question  therefore  is,  not  whether  Mr.  Renforth  could  buy 
this  security  pendente  /zte,  but  whether  Mr.  Pace,  by  the  submission 
contained  in  his  answer,  has  not  prevented  him  from  doing  it  with ' 
a  clear  conscience  and  unlimited  right  Mr.  Pace  has  submitted, 
by  his  answer,  to  assign  his  legal  security  to  the  plaintiffs,  and 
that  the  estate  should  be  sold,  and  all  the  incumbrances  paid  off 
according  to  their  respective  priorities.  In  thus  submitting  to  a 
sale  he  has  waved  his  right  to  any  other  remedy,  and  must  not 
assign  to  any  one  but  the  plaintiffs.  This  answer  must  be  consid- 
ered as  *stripping  Mr.  Renforth  of  any  benefit  he  ^  ^.^o 
might  have  had  if  such  answer  had  never  been     ^  J 

put  in* 

Such  is  the  situation  of  Renforth,  which  cannot  at  all  events  put 
him  in  a  better  situation  than  Pace  was  in  at  the  time  of  the 
assignment  of  the  mortgage.  But  Pace  himself  (under  the  author- 
ity of  several  cases,  wnere  gross  negligence  has  been  proved  in 
the  mortgagee)  might  be  postponed  to  subsequent  innocent  incum- 
brancers. For  he  had  the  title-deeds  of  the  estate  delivered  to 
him  at  the  time  of  making  the  mortgage,  and  redelivered  them 
back  to  the  mortgagor. 

Perrott,  Wilbraham,  and  Coxe,  for  the  defendant  Renforth. 

The  general  rule  that  securities  may  be  bettered  pendente  Hte^ 
by  buying  in  earlier  incumbrances,  is  founded  upon  the  soundest 
principles.  For  the  third  mortgagee  having  lent  his  money 
without  knowing  that  the  second  had  any  claim  upon  the  estate, 
has  in  conscience  as  good  a  right  to  be  paid  the  whole  money  that 
he  has  lent  as  the  second  mortgagee  has  to  the  payment  of  what 
he  has  advanced.  To  that  amount  he  is  a  purchaser  for  a  valuable 
consideration,  and  having  by  an  assignment  of  the  first  mortgage, 
got  both  law  and  equity  on  his  side,  this  court  will  not  interpose 
to  take  the  legal  protection  from  an  honest  debt.  In  Edmunds  v. 
Povey,  1  Yern.  187,  the  Lord  Keeper  said  this  was  the  constant 
course  of  the  court,  and  wondered  how  the  counsel  laid  their 
shoulders  to  a  point  that  been  so  long  settled.  As  to  the  submis- 
sion in  Mr.  Pace's  answer,  the  case  is  not  at  all  prejudiced  by 
that;  he  could  do  no  more  than  bind  his  own  rights,  and  cannot 
by  any  act  of  his  affect  the  situation  of  the  different  incumbran- 
cers, nor  could  the  submission  to  a  sale  have  any  further  effect* 
for  the  rights  of  the  mortgagees  are  not  altered  bv  it.  Of  all  the 
numerous  cases  of  a  subsequent  incumbrancer  purchasing  pendente 
lite,  *that  which  roost  resembles  the  present  is  the  ^  ..^^  _ 
case  of  Turner  v.  Richmond,  2  Vera  81,  where  the    ^  J 

first  mortgagee  acknowledged  by  his  answer,  that  he  was  satis- 
fied, and  afterwards  assigned  to  a  subsequent  incumbrancer,  yet 
the  court  refused  to  interpose.  As  to  Mr.  Pace's  returning  the 
deeds,  it  can  have  no  effect,,  for  it  hurt  nobody.  The  two  mort- 
gagees have  been  so  negligent,  that  they  are  entitled  to  no  favour. 


352  CASES  IN  CHANCERY. 

[Bekbier  ▼.  Butler.    Renferth  ▼.  Inmiide.] 

The  Lord  Keeper. — It  is  now  near  a  century  since  the  doctrine 
was  first  settled,  upon  long  argument  and  mature  deliberation, 
that  a  third  mortgagee,  having  lent  his  money  without  notice  of 
a  second,  may,  by  paying  ofi'  the  first,  hold  the  estate  against 
the  second  till  he  has  been  paid  what  is  due  to  him  upon  both. 
This  is  what  Lord  Hale  called  the  tabula  in  naufragiOf  and  it  has 
continued  to  be  the  practice  ever  since  without  any  variation.  A 
second  mortgagee,  therefore,  when  he  lends  his  money  upon  an 
equity  of  redemption,  is  aware,  or  ought  to  be  aware,  that  he  is 
liable  to  be  postponed  by  the  subsequent  incumbrancer  getting  an 
assignment  of  tne  first  mortgage :  and  a  second  incumbrancer, 
confiding  in  the  notoriety  and  certainty  of  this  rule,  is  induced  to 
buy  in  the  first  incumbrance  at  a  new  expense. 

The  principle  upon  which  this  doctrine  was  first  established, 
and  has  ever  since  prevailed,  has  been  very  correctly  stated  at 
the  bar.  For  the  third  mortgagee  having  innocently  lent  his 
money  without  notice  of  the  existence  of  the  second,  has  in  con- 
science as  good  a  right  to  receive  the  whole  money  he  has  lent, 
as  the  second  mortgagee  has  to  be  paid  what  he  may  have 
advanced,  and  then,  by  the  assignment  of  the  first  mortgage,  and 
the  possession  of  the  title-deeds,  he  gets  both  law  and  equity  on 
r  *530  1  ^^^  *^'^®  *  ^^^  against  that  a  court  of  conscience 
*•  J    will  not  interpose  to  strip  him  of  his  protection. 

This  rule  of  equity  requires  no  more  than  that  the  third  mortr 
gagee  should  not  have  had  notice  of  the  second  at  the  time  ot 
lending  the  money;  for  it  is  by  the  lending  the  money  without 
notice  that  he  becomes  an  honest  creditor,  and  acquires  the  right 
to  protect  his  debt.  But  he  is  not  compelled  to  look  for  this  pro- 
tection till  his  debt  is  in  danger  of  being  prejudiced:  and  therefore, 
when  that  danger  is  first  discovered  to  him  (whether  it  be  by  a 
suit  in  equity,  or  by  any  extra-judicial  means),  as  the  honesty  of 
his  debt  is  not  aflfected  by  the  discovery,  so  the  right  of  protecting 
that  debt,  and  the  efficacy  of  such  protection,  are  not  prejudiced. 
Hence  arose  the  rule  which  permitted  the  subsequent  incum- 
brancers to  purchase  pendente  lite. 

But  it  is  said  that  Pace,  by  the  submission  in  his  answer,  had 
precluded  both  himself  from  assigning  to  Renforth,  and  Renforth 
from  purchasing  from  him.  But  I  am  of  opinion,  that,  upon  the 
principles  which  I  have  stated,  the  answer  of  Pace  can  in  noway 
be  considered  as  affecting  the  conscience  of  Renforth.  I  think 
that  the  submission,  taken  in  its  fullest  extent,  could  only  bind  the 
rights  of  the  person  submitting,  and  could  not  be  considered  as 
extending  to  those  of  subsequent  incumbrancers.  Now  this  right 
of  protection,  of  which  I  have  been  speaking,  is  not  claimed  by 
the  third  mortgagee  as  derived  from  the  first,  but  arises  from  his 
personal  situation,  and  attaches  originally  to  himself  the  moment 
ne  obtains  the  lethal  interest  in  the  estate. 

But  suppose  tliis  submission,  instead  of  having  been  made  by 
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the  first  mortgagee,  had  been  made  by  the  third,  could  it  have 
had  the  eiiect  which  is  contended  for  ?  The  rights  of  the  mort* 
gagees  are  not  altered  by  turning  the  ^mortgaged  ^  ^^o.  ^ 
estate  into  money,  for  the  court  directs  the  money    ^  J 

to  be  applied  according  to  the  rights  of  redemption.  Therefore, 
if  the  second  mortgagee  has  no  right  to  redeem  the  estate  till  he 
has  paid  what  is  due  upon  the  first  and  third  mortgages,  he  will 
of  course  have  no  right  to  partake  of  the  money  tiU  their  claims 
are  settled. 

I  am  therefore  of  opinion,  that  Renforth^  by  virtue  of  the  assign- 
ment of  the  defendant  Pace's  mortgage,  is  entitled  to  hold  the 
premises  till  satisfaction  of  the  money  due  on  his  three  several 
mortgages  (a). 

This  decree  was  affirmed  in  Dom.  Proc.  9  Feb.  1764 ;  5  Toml. 
P.  C.  292. 

•Forrester  v.  Cotton.  [  ♦532  ] 

(Reg.  Lib.  1760,  fol.  188.) 

[6ch,9th,  ft  10th  Dec.  1760.  8.  C.  Am.  888.] 

Put  of  testator's  estate  being  in  settlement,  he  devised  all  his  estetes,  dec.  in  general 
words :  held,  that  there  was  not  such  an  indication  of  his  intention  to  dispose  of 
that  over  which  he  had  no  power,  as  to  induce  a  court  to  compel  the  devisee  to 
elect. 

SIR  THOMAS  TYRRELFi  had  two  sons,  Harry  and  Charles. 
By  indenture,  bearing  date  the  2 1st  of  October,  1692,  upon  the 
marriage  of  Harry  with  Hester  Blount,  Sir  Thomas  and  Harry 
settled  several  estates  to  the  use  of  Harry  for  life;  remainder,  as 
to  part,  to  Harry's  wife  for  life ;  remainder  to  trustees  for  400 
years,  to  raise  portions  for  younger  children ;  remainder,  as  to 
the  whole,  to  the  first  and  other  sons  of  Harry  in  tail  male ; 
remainder  to  Sir  Thomas  in  tail  male;  remainder  to  the  right 
heirs  of  Sir  Thomas.  Sir  Harry  died  November  the  8th,  1708, 
leaving  five  children,  viz.  Thomas,  Harry,  Frances,  Penelope, 
and  Charles. 

In  1717,  Sir  Thomas,  the  son,  suflered  a  recovery  of  all  the 
estates  in  the  lifetime  of  his  mother  to  the  use  of  himself  in  fee 
(but  the  mother  did  not  join  in  making  a,  tenant  to  the  prtBcipe^) 
and  Sir  Thomas  afterwards  died  intestate  on  the  25th  of  De- 
cember, 1718. 

Upon  his  death,  Harry,  his  brother,  became  entitled,  and  after- 
wards made  his  will,  and  devised  all  his  manors,  messuages,  lands, 

(a)  See  the  esses  on  this  head,  collected  by  Mr.  Cox  in  his  note  to  Brace  v. 
Duchess  of  Marlborough,  2  P.  W.  491,  and  Mr.  Nolan  in  his  note  to  Hagshaw  y. 
Yates,  Stra.  240.  Baker  y.  Harris,  16  Yes.  397 ;  but  that  a  mortgagee  cannot  tack 
as  against  assignees  in  bankruptcy  a  mortgage  subsequent  to  an  act  of  bankruptcy, 
vid,  Latouche  v.  Lord  Dunsany,  1  Sch.  &  Lef.  152.  Ex  parte  Knott,  11  Yes.  619. 
Ex  parte  HerbMt,  13  Yes.  183. 
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tenementSi  and  hereditaments  whatsoever,  whereof  he  was  seised, 
or  whereto  he  was  entitled,  and  of  which  he  had  any  manner  of 
power  to  dispose,  to  the  use  of  his  brother  Charles  for  life ;  remain- 
der to  his  first  and  other  sons  in  tail  male ;  remainder  to  his  uncle 
Cl^arles  for  life ;  remainder  to  his  eldest  son  Thomas  for  life ; 
remainder  to  the  first  and  other  sons  of  Thomas  in  tail  male,  with 
remainders  over ;  with  the  last  remainder  to  his  own  right  heirs. 
He  died  the  7th  of  November,  1720,  without  issue, 
r  *533  1  *^^  Charles  died  the  20th  of  November,  1768, 
*  without  issue  male,  leaving  the  defendant,  Hester 
Maria  Cotton,  wife  of  Doctor  Cotton,  and  heir-at-law  to  himself 
and  his  brother ;  Charles,  the  uncle,  left  issue  male,  Thomas, 
who,  upon  the  death  of  the  jointress  in  1752,  entered  upon  the 
jointured  part  of  the  estate ;  and  claiming  to  be  entitled  thereto 
under  the  settlement  of  1602  (the  prior  limitations  being  spent, 
and  the  recovery  sufiered  by  Sir  Thomas  not  affecting  that  part 
of  the  estate,)  suffered  a  recovery  thereof,  and  declared  the  uses 
to  himself  in  fee,  and  afterwards  died,  without  issue,  on  the  10th 
of  February,  1755,  leaving  the  plaintiffs,  Frances  and  Penelc^)e, 
his  sisters  and  heiis-at-Jaw. 

The  limitations  under  the  will  of  Sir  Harry  being  spent,  the 
defendant.  Cotton,  in  right  of  his  wife,  became  entitled  to  that 
part  of  the  estate  which  was  not  in  jointure  at  the  time  the  re- 
covery was  suffered  by  Sir  Thomas  as  heir-at-law  to  Sir  Harry; 
and  having  got  into  possession  of  the  other  part  of  the  estate 
which  was  in  jointure,  the  plaintiffs  brought  an  ejectment  for  the 
jointured  lands ;  but  the  settlement  being  in  the  hands  of  Cotton, 
and  the  portions  to  be  raised  by  the  term  of  400  years  in  the  set- 
tlement of  1692  not  being  paid»  this  bill  was  brought  for  an 
account  of  rents  and  profits  of  the  premises,  whereof  Sir  Tho- 
mas, the  plaintiff's  brother,  suffered  the  recovery,  being  the 
premises  which  were  in  jointure  when  the  first  recovery  was 
suffered ;  and  upon  payment  of  the  portion  remaining  due  under 
the  term  of  400  vears,  to  have  an  assignment  of  the  trust  term, 
and  to  have  deeds  delivered  up. 

The  defendants,  the  Cottons,  by  their  answer,  insisted,  First, 
That  the  recovery  suffered  by  Sir  Thomas  in  1717,  comprised 
the  lands  in  jointure,  and  that  the  mother  ought  to  be  presumed 
to  have  joined  in  making  a  tenant  to  the  precipe ;  and.  Secondly, 
r  •634  I  '^^^^  ^^  devisees,  under  *the  will  of  Sir  Harry, 
^  J    having    enjoyed    the  lands  which  were  not   in 

jointure,  were  bound  by  the  devise  of  the  lands  which  were  in 
jointure. 

The  Solicitor-General  and  Perrott,  for  the  plaintiffs. 

As  to  the  first  pomt,  any  presumption  which  might  be  raised  in 
favour  of  the  mother's  joining,  is  rebutted  by  the  circumstance  of 
the  jointure  estate  being  excepted  out  of  the  deed  to  lead  the 
uses.    Upon  the  second  point  as  to  election.    In  all  the  cases  of 


CASES  IN  CHANCERY.  266 

[Fonertcr  v.  Cotton.] 

eiectioni  the  thing  intended  to  be  disposed  of  without  power  is 
always  specified,  and  is  devised,  or  expressed  to  be  devised,  by 
an  express  or  implied  condition ;  but  unless  the  testator  specifies 
the  lands,  there  is  no  method  of  discovering  that  he  intended  to 
give,  that,  over  which  he  had  no  right  Therefore,  where  a  per- 
son is  seised  of  lands  in  fee,  and  of  others  in  tail,  if  he  devises 
generally,  the  devise  will  only  be  considered  as  relating  to  the 
lands  in  fee ;  for  nothing  appears  on  the  will  to  shew  that  he 
meant  to  pass  more ;  but  if  he  specifies  them,  the  intention  is  ap- 
parent, and  the  devisee  must  be  put  to  his  election. 

The  Attorney-General  and  Willes  for  the  Cottons ;  Wilbraham 
for  the  other  defendants. 

There  is  sufficient  here,  after  the  lapse  of  time,  to  justify  the 
court  in  presuming  that  the  mother  joined.  Sir  Thomas  and  she 
were  upon  the  best  terms,  and  it  was  natural  that  she  should  join. 
As  to  the  point  of  election,  Novs  v.  Mordaunt,  2  Vem.  581,  and 
Jenkins  v.  Jenkins  (a),  cor.  Talbot,  are  direct  authorities  to  shew 
that  a  devisee  cannot  claim  both  under  and  against  a  will.  There 
can  be  no  doubt  of  Sir  Harry^s  intention  that  the  whole  should 
pass :  he  was  desirous  to  settle  the  whole  estate,  and  goes  through 
the  whole  family.  The  settlement  would  not  have  been  com- 
plete if  the  whole  had  not  *gQne.  It  is  a  condi-  p  ^^-  , 
tional  devise  of  the  fee-simple  estate  to  the  several    ^  -I 

tenants  under  the  old  settlement  of  1692,  that  they  shall  permit 
the  unbarred  estate  tail  in  the  jointure  lands  to  go  according  to 
the  new  Kmitations.  These  cases  are  not  peciuiar  to  our  mw, 
and  are  founded  on  principles  of  universal  equity. 

The  Lord  Keeper. — I  riiall  not  enter  at  al)  into  the  fh^  ques- 
tion ;  if  the  parties  think  it  necessary  to  be  determined,  I  shall 
send  it  to  law. 

Upon  the  second  point.  It  has  been  truly  stated  by  Mn  Attor- 
ne^-Greneral,  that  the  defence  to  the  title  in  equity  is  founded  upon 
]»inciples  which  prevail  in  the  laws  of  all  countries ;  but  it  is 
necessary  that  these  principles  should  be  confined  within  reasona- 
ble bounds.  The  intention  of  the  testator  ought  to  be  clear  and 
manifest  It  should  appear  that  he  knew  that  he  had  no  right  to 
dispose  of  the  lands;  and  yet,  that  knowing  it,  he  takes  upon 
himself  to  dispose  of  them.  But  there  is  no  instance  where  general 
words  have  been  held  to  come  within  this  rule,  nor  do  I  see  how 
the  testator's  intention  can  be  collected  with  sufficient  certainty 
from  them.  In  both  die  cases  cited  at  the  bar,  the  lands  were 
specified,  which  differs  the  present  case  from  them,  where  the 
words  are  general  (a). 

(a)  S«potted,  Belt's  Sapplement  to  Veiey,  260. 

(a)  It  is  difficult  to  reconcile  the  severii  dicta  and  dedsions  on  this  pobt  Lord 
Rosslyn,  in  Rutter  y.  Maclean,  4  Yes.  687,  strongly  approved  of  the  aigament,  that 
where  a  man  disposes  of  all  his  estate,  it  is  not  a  fair  inlerence  that  he  means  to  dis- 
pose of  what  is  not  his  estate ;  and  both  Lord  Rosslyn,  and  the  present  Lord  Chan- 
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r  ^536  1  *'  think,  also,  that  these  principles  must  be  con- 
^  -'     fined  to  plain  and  simple  devises  of  the  inheritance^ 

and  cannot  be  extended  to  limitations :  they  proceed  upon  the  no- 
tion of  a  condition  (a),  and  I  must  doubt  whether  such  a  condition 
can  be  coupled  with  a  partial  estate.  It  would  cause  great  cod- 
fusion,  for  the  devise  would  be  good  or  not,  just  as  the  devisee 
in  remainder  chose  to  submit  to  the  will.  It  would  create  an  un- 
known species  of  estate,  ad  valuntatem  cutub  canceUaritB{b). 

r  *537  1  ^'^^^  defendants,  Dr.  Cotton  and  his  wife,  de- 
L  -J    dining  to  try  their  title  at  law,  the  decree  was 

made  against  them,  according  to  the  prayer  of  the  bill  (a). 

oellor,  in  Pole  ▼.  Lord  Somen,  6  Yes.  822,  diaapproTod  of  the  dednon  in  Pultenej  ▼. 
Lord  Darlington,  inf.  and  the  latter  agreed  to  die  application  of  the  rule,  if  it  pro- 
ceeded "upon  a nanifeatation  in  the  will  itself,  that  he  means  to  call  that  his  own, 
which,  in  a  legal  sense,  is  not  his  own."  So  in  the  case  of  Blake  ▼.  Bonhuiy,  1  Ves. 
jun.  623,  Lord  Commissionte  Eyie  obserred,  that  *•  the  intent  of  the  testator  to  dii- 
pose  of  that  which  is  not  his,  oug^t  to  appear  upon  the  will ;"  *<  that  it  ought  to 
appear  by  declaration  plain' or  necessary  conclusion  from  the  dreumstances ;  and  no 
man  ought,  under  pretence  of  this  rule,  to  be  spelt  or  conjectured  out  of  his  property." 
In  the  above  noticed  case,  however,  of  Pulteney  ▼.  Lord  Darlington,  the  nme 
learned  judge  is  reported  (6  Yes.  400,)  to  have  said,  that  <*he  did  not  agree  with 
the  position  kid  down,  that  a  testator  does  not  mean  to  give  what  is  not  his ;  though 
the  subject  may  not  be  hb,  he  may  think  it  his,  and  give  it  as  such ;  and  the  court 
in  that  case  admitted  the  accounts  of  General  Pulteney,  given  in  to  him  by  his  stew- 
ard, to  be  admitted  as  evidence,  to  shew  that  he  treated  an  estate  tail  as  his  own. 
And  in  Druoe  v.  Denison,  6  Yes.  886,  a  statement  of  property,  written  by  the  testa- 
tor, and  his  books  of  accounts,  were  admitted  as  evidence  that  he  considered  as  hti 
property,  and  meant  to  dispose  of  property  not  strictly  his  own. 

(a)  '*  Lord  C.  J.  de  Grey  would  not  put  it  upon  an  implied  condition,  but  con- 
sidered it  as  a  natural  equity."  4  Yes.  638,  6l  2  Yes.  jun.  660. 

(b)  This  doctrine  does  not  seem  to  be  borne  out  by  the  latter  cases. 

(a)  The  jprincipal  modem  cases  upon  the  doctrine  of  election,  are,  Pettiward  ▼. 
Preseott,  7  Yea.  641.  Sheddon  v.  Goodrich,  8  Yes.  241,  (wheie  all  the  prior  casn 
are  collected).  Burmingham'  v.  Kirwan,  2  8ch.  6c  Let  449.  Rich  v.  Cockell,  9  Vcl 
360.  Andrew  v.  Trinity  Hall,  ib.  632.  Blunt  v.  CUtherow,  (and  cases  di.  iK) 
10  Yes.  689.  Broome  v.  Monck,  ib.  616.  Judd  ▼.  Pratt,  18  Yea.  173.  TheUuaaonf. 
Woodford,  ib.  209.  Lord  Rendlesham  v.  Woodford,  1  Dow.  249.  Biodie  v.  Barry, 
2  Y.  &  B.  127.  Welby  v.  Welby,ib.  187.  Chalmers  v.  Storil,  ib.  222.  DashwoodT. 
Peyton,  18  Yes.  41,  48.  Aa  to  the  application  of  the  doctrine  to  copyholds,  vid. 
Unett  V.  Wilkes,  pott,  May,  1768,  and  as  to  putting  widow  to  her  election,  AmoU  v. 
Kempstead,^Mf,  July,  1764. 
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On  Friday,  the  16th  of  January,  1761,  the  Lord  Keeper  deKver- 
ed  the  Great  Seal  to  his  Majesty  in  Council,  and  received  it  back 
with  the  title  of  Lord  Chancellor. 


*Le  Rousseau  v.  Rede.         [      *i     ] 

(Reg.  Lib.  B.  1760,  fol.  129.) 

[1761.  SUt  &  33d  Feb.  8.  G.  Amb.  M88.] 

Settlement  after  marriage  of  stock  which  had  been  the  wife's  property,  in  tnist  for  the 
hasband  for  life,  then  to  the  wife  for  life,  and  then  to  the  heir  male  of  the  body  of 
husband  and  wife,  in  defaalt  of  snch  heir  male,  to  the  heirs  female,  dtc.  with  a  dause 
that,  if  the  husband  should  settle  lands  of  equal  value  tA  the  like  uses,  the  stock 
should  be  re-assigned  to  him  ;  a  son  being  afterwards  bom,  who  died  in  the  lifetime 
of  the  fiither,  wiUiout  issue,  and  under  age :  held,  that  the  property  vested  in  the 
fiOher,  and  passed  by  his  will. 

WILLIAM  RANDALL,  by  indenture,  beannff  date  the  23d  of 
June,  1713,  made  between  the  said  William  Randall  and  ISusan  his 
wife  on  the  one  part,  and  two  tri^tees  of  the  other  part,  reciting 
that  the  said  William  Randall  was  possessed  of  or  entitled  to  cer- 
tain annuities  therein  particularly  mentioned,  in  consideration  of 
natural  love  and  affection  to  his  wife,  Susan  Randall,  assigned  the 
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same  to  trustees,  to  hold  in  trust,  and  to  the  intent  and  purpose 
r  M  1  ^^^  ^^^y  should  sufier  and  permit  him  to  take  and 
'-  ^     ^receive  to  his  own  use  the  said  annuities,  or  yearly 

payments  for  his  life,  and  after  his  death  in  trust  to  permit 
his  said  wife  to  receive  the  same  during  her  life,  and  after  the  de- 
cease of  the  survivor,  to  permit  the  heir  mak  of  their  body  (in  the 
singular  number),  (a)  to  receive  the  same  during  the  residue  of  the 
said  term,  and  for  default  of  such  issue,  to  permit  the  heirs  female 
of  their  bodies  to  receive  the  same  during  the  residue  of  the  said 
term;  in  default  of  such  issue,  then  to  the  right  heirs  of  the  said 
William  Randall.  The  settlement  contamed  a  proviso  that,  in  case 
the  said  William  Randall  should  settle  lands  of  inheritance,  of  equal 
value,  to  the  same  uses,  then  the  said  annuities  should  be  reassured 
to  him.  William  Randall  had  two  children,  William,  who  died  an 
infant  in  his  lifetime,  and  the  defendant  Prisca,  who  afterwards 
married  Cox,  by  whom  she  had  eight  children. 

By  his  will,  bearing  date  the  21st  of  April,  1759,  he  directed  all 
his  real  and  personal  estate  to  be  converted  into  money,  and  di- 
vided between  his  eight  grandchildren.  He  left  one  daughter,  the 
said  Prisca  Cox,  and  the  said  eight  grandchildren  by  her.  It  ap- 
peared that  the  two  Exchequer  annuities  were  part  of  the  wife's 
fortune,  and  that  the  defendant,  Mrs.  Cox,  had  no  provision  unless 
she  was  entitled  to  the  annuities  under  the  settlement 

This  bill  was  brought  by  some  of  the  grandchildren,  to  carry  the 
will  into  execution,  &c.  The  daughter,  Prisca  Cox,  by  her  an- 
swer, claimed  to  be  entitled  to  the  annuities  under  the  settlement 

The  Attorney-General,  and  Perrott,  for  the  plaintiffs,  contended, 
that  the  limitation  in  the  settlement  to  the  heir  male  of  the  body  of 
the  husband  and  wife,  in  the  singular  number,  is  the  same  as  if  it 
had  been  to  the  heirs  male,  in  the  plural :  and  being  of  a  chattel, 
r  •S  1  8^^®^  *^*^®  absolute  right  to  the  husband,  and  conse- 
^  -'    quently,  that  the  annuity  became  part  of  his  personal 

estate,  and  passed  as  such  by  his  will  That  this  was  not  the  case 
of  a  will,  nor  of  an  executory  trust,  but  of  a  deed  the  trusts  of  which 
are  completely  executed  and  declared  by  the  deed.  Webb  v.  Webb, 
2  Vern.  668,  1  P.  W.  132,  Garth  v.  Baldwin,  2  Ves.  646. 

The  Solicitor-General,  and  Wilbraham,  for  the  defendant,  Mrs. 
Cox,  contended,  that  the  words  heir  male  ought  to  be  considered  as 
words  of  purchase,  being  a  contingent  limitation  to  the  heirs  male 
or  female,  to  take  place  upon  the  death  of  the  father,  in  such  of 
them  as  should  be  then  living,  like  the  case  of  Stanley  v.  Leigh, 
2  P.  W.  686,  that  if  there  should  be  sons  living  at  his  death,  to  such 
sons ;  if  none,  then  to  the  daughter  and  daughters  which  should  be 
then  living.  That  as  it  was  part  of  the  wife's  fortune,  the  settle- 
ment was  in  the  nature  of  a  contract,  in  which  the  wife  must  be 
supposed  to  stipulate  for  her  children,  and  not  to  intend  an  absolute 
right  to  her  husband  after  her  death.    That  the  only  way  to  secure 

(a)  This  is  not  noticed  in  the  register's  book. 
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it  to  her  children,  is  by  making  them  purchasers:  that  it  was  the 
case  of  a  trust,  to  be  construed  more  libeFally  than  a  legal  estate, 
in  which  the  court  will  regard  the  intentioUf  and  mould  it  in  such  a 
manner  that  the  father  should  have  the  profit  of  the  anauity  only  for 
his  life,  Peacock  v.  Spooner,  2  Vern.  195.  Dafforne  v.  Goodman, 
ib.  362.  Bagshaw  v.  Spencer,  2  Atk.  570,  1  Ves.  142.  1  Ck)llect. 
Jurid.  378. 

The  Lord  Chancellor. — The  question  now  isi  whether  the  inte- 
rest in  these  annuities  vests  in  Mrs.  Cox,  or  in  the  grandchildren, 
on  supi)osition  that,  by  virtue  of  the  limitations  itt>the  r  #4  i 
deed,  *the  testator  had  the  absolute  interest  in  these    '■  ■■ 

annuities,  subject  to  the  wife's  interest  for  life. 

For  the  grandchildren  it  is  insisted,  by  the  answer,  that  if  this 
had  been  an  estate  in  lands,  the  Umitation  to  the  heirs  male  and  the 
heirs  female  would  have  been  words  of  limitation,  and  created  an 
estate  tail,  and  that  the  words  creating  a  limitation  in  tail  in  an 
inheritance,  will  give  the  absolute  interest  in  a  chattel  real  or  per- 
sonal,  and  therefore,  that  the  annuities  are  part  of  his  personal  estate, 
and  pass  under  the  wilL 

It  is  contended,  2dlyf  That,  supposing,  this  not  to  be  the  case ; 
yet,  that  the  limitation  to  tlie  heir  male  as  a  purchaser,  and  the 
remainder,  on  default  of  such  issue,  would  be  the  limitation  of  an 
absolute  interest  to  the  son,  and  he  dyitig  kt  his  father's  life,  the 
interest  would  vest  in  the  father,  transmissible  to  his  representative. 

The  first  proposition  is,  and  must  be  admitted  tcr  be  the  general 
rule:  but  it  is  said  exceptia probat  regtdam^  and  that  this  rule  is 
liable  to  three  exceptions.  1st  To  any  case,  where,  from  the  intent 
of  the  testator  appearing  on  the  instrument,  the  word  is  intended  as 
a  word  of  purchase.  2dly.  Where  by  the  instrument  the  first  estate 
is  apparently  intended  to  be  an  estate  for  life  only,  and  the  disposi- 
tion over  contingent.  3dly.  Where  the  trust  is  executory,  and  the 
court  has  a  power  to  model  it^ 

S^or  this  purpose  the  defendants  lav  grfeat  stress  upon  the  cove- 
nant of  redemption  of  the  annuities,  by  settlement  o^  an  estate  to 
the  same  uses. 

It  is  the  fate  of  all  courts  of  justice  xxpoxt  wills,  it  is  the  peculiar 
destiny  of  this  court  in  contracts,  wills,  and  trusts,  to  be  the  author- 
ized interpreters  of  nonsense,  and  to  find  the  meaning  of  persons 
that  had  no  meaning  at  all. 

Ex  fumo  dare  tueem^ 

ui  apteitma  dehinc  mirdtula  promai. 


^A  creative  power  is  required  to  bring  light  out  of  p  ^i*  -i 
darkness,  and  sound  or  specious  determinations  from     ^  ^ 

unintelligible  instruments.  Civil  polity,  however,  requires  that  there 
must  be  some  supreme  seer  who  is  finally  to  arbitrate  all  disputes 
^with  certain  justice  and  unquestionable  satisfaction.  Thank  God, 
it  is  not  this  court ! 

The  rise  of  all  these  difCeult  questions  seems  to  have  been  from 
Vol.  IL  2 
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the  law,  like  all  oUier  sciences,  using  technical  expressions  not 
understood  by  the  vulgar,  and  frequently  as  tittle  by  those  they 
employ ;  and  as  the  genius  of  this  country  abhors,  and  ought  to 
abhor,  all  arbitrary  determinations  on  right  and  property,  the  ablest 
and  greatest  judges  successively  seem  to  have  laboured  to  bring 
these  cases,  primarily  anomalous,  to  some  rule,  or  analogy  of  rule ; 
and  indeed  the  exceptions  have  not  been  properly  such  (that  is,  not 
simple  exceptions),  but  rather  an  arrangement  of  cases  excepted 
under  another  and  stronger  legal  rule,  the  intent  of  the  testaiar. 
This  is  the  capital  rule  to  which  the  counsel  on  both  sides  have 


The  rule,  therefore,  of  my  decision  must  be,  what  the  testator 
intended  according  to  his  expressions  in  this  deed.  In  the  first 
place,  I  must  consider  it  as  a  voluntaiy  deed  throughout ;  the  cove- 
nant at  the  end,  as  much  so  as  the  limitations  in  the  body  of  it 
2dly,  I  must  consider  it  as  a  settlement  of  the  wife's  fortune  for  the 
provision  of  herself,  and  some  issue  of  the  marriage.  And  3dly, 
when  I  view  it  in  these  Ughts,  I  cannot  possibly  see  a  rational 
intent :  as  it  was,  in  the  sense  of  the  counsel  on  both  sides,  a  pro- 
vision for  one  issue  in  prejudice  of  all  the  rest. 

It  is  certain,  that  if  this  be  considered  as  a  money  provision  for 
a  family,  the  common  intent  -and  the  natural  intent  would  have 
been,  a  limitation  after  the  death  of  the  husband  and  wife  to  the 
P  ^g  n  children  equally ;  and  yet,  that  is  inccHisistent  with 
••  J    the  plain  declaration  of  the  party.    "For  Mr.  Attor- 

ney-General insists,  that  it  is  an  absolute  limitation  to  the  father, 
subject  to  the  wife's  particular  interest  therein,  or  that  it  would 
have  been  absolute  in  the  son  on  account  of  the  remote  remainder. 
And  Mr.  SoUcitor  insisted  that  it  was  contingent  until  the  death  of 
the  father,  and  on  his  death  would  have  absolutely  vested  in  the 
heir  male  or  female  of  his  body  then  in  esse. 

The  three  cases  that  were  cited  to  prove  that  from  the  intent  of 
the  testator  the  estate  might  be  narrowed  to  an  estate  for  life,  and 
operate  by  way  of  contingent  remainder,  are  cases  of  wills  where 
the  intent  is  both  law  and  equity,  and  where  the  indicative  words 
tie  up  the  contingency  to  the  death  of  the  first  taker ;  but  this  is  the 
case  of  a  deed,  in  which  the  court  has  no  hberty,  and  cannot  alter 
the  intent,  because  it  is  odd  and  absurd.  I  take  it  to  be  clear,  that 
these  annuities  were  part  of  the  wife's  fortune,  and  that  it  was  not 
intended  that  the  eldest  son  should  run  away  with  the  whole  from 
the  rest  of  the  children ;  and  therefore  that  the  words  heir  male 
must  be  construed  heirs  male.  The  rule  of  law  in  case  of  such  a 
limitation  of  personal  estate  in  a  deed,  gives  the  whole  property  to 
the  first  taker. 

But  it  is  said  that  this  is  a  trust,  and  therefore  executory,  and 
that,  as  such,  I  may  model  it  according  to  what  I  judge  to  be  the 
intent  of  the  parties.  But  I  am  of  opinion  that  there  is  no  such  rule 
as  that,  except  in  cases  of  imperfect  trusts,  and  where  the  aid  of 
the  court  is  called  for  to  effectuate  them.  And  therefore  I  think 
that  Lord  Hardwicke's  determination  in  Bagshaw  v.  Spencer  was 
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as  riffht,  sound,  and  certain,  as  his  different  determination  was  in 
Garth  v.  Baldwin,  wrfe  Wright  v,  Pearson,  ante  vol.  I.  p.  119.  In 
Bagshaw  v.  Spencer  he  collected  the  intention  from  very  strong 
expressions  in  the  will.  In  Garth  v.  Baldwin  the  r  47  n 
trusts  *were  completely  directed,  and  therefore  he    *-  ^ 

allowed  the  words  to  nave  their  legal  operation.    In  the  present 
case  the  trust  is  completely  declared. 
Suppose  the  husband,  under  the  power  in  the  settlement,  had 

Eurchased  land,  and  it  had  come  before  me  upon  his  application  to 
ave  the  annuity  re-assigned  upon  settling  the  land.  I  think  that  I 
ouffht  to  have  directed  the  land  to  be  settled  upon  the  husband  and 
wife  for  their  lives,  with  remainder  to  their  first  and  other  sons  in 
tail ;  with  remainder  to  the  daughters,  and  not  to  have  made  the  estate 
of  the  children  contingent  till  the  death  of  the  father  and  mother. 
In  that  case  the  son  would  have  taken  an  estate  tail  in  remainder 
id  the  lands  in  the  lifetime  of  bis  father  and  mother.  In  the  case 
of  a  chattel  upon  such  a  limitation,  the  whole  would  have  vested  in 
the  son  in  the  lifetime  of  his  father  and  mother,  and  gone  to  his 
personal  representatives,  according  to  Pelham  v.  Gregory,  ante 
vol  I.  p.  518,  in  Dom.  Proc.,  with  which  determination  I  am  well 
satisfied.  The  intention  of  the  deed  is  clear,  that  the  person  to 
whom  the  inheritance  was  limited,  should  have  an  immediate  estate 
on  his  coming  in  esse. 

Declare,  that  the  annuities  vested  in  the  testator,  and  are  trans- 
missible to  his  representatives. 


[17^ 
Cov< 


♦Rooke  V.  Rooke.  [     *8      ] 

(Reg.  Lib.  b.  1767,  foL  161.) 

17th  May,  1760.  6th  A,  6th  March.  1761.  8.  C.  Coie,  MSS.] 

~  >venaDt  in  marriage  articlea,  that  in  caie  the  father  should  happen  to  die  leaving  issue 
male,  and  one  or  more  younger  son  or  daughter,  to  raise  portions ;  if  but  one  then 
Bving  lOOlM.,  if  two  1300^.,  if  three  1500/.,  to  be  paid  at  their  respectiTe  ages  of 
tw«nty«one,  or  marriage,  in  such  proportions  as  the  sorrhrors  of  the  father  and  mother 
should  direct,  in  default  of  such  direction,  equally :  held,  that  the  share  of  a  son  who 
Attained  twenty-one  was  vested,  though  he  died  in  the  father's  lifetime. 

GEORGE  ROOKE,  the  plaintiiT's  father,  upon  his  marriage 
with  Elizabeth  Stevens,  the  plaintiiPs  mother,  by  articles,  dated  6th 
September,  1728,  in  consideration  of  the  marriage,  and  marriage 
portion,  covenanted  to  settle  certain  lands  therein  mentioned  upon 
trustees  to  the  use  of  himself  for  life,  and  after  his  death,  to  the  use 
of  the  heirs  male  of  the  body  of  him  and  the  said  Elizabeth ;  and 
for  want  of  such  issue,  to  the  use  of  the  heirs  female  of  the  body 
of  him  and  the  said  Elizabeth ;  and  for  want  of  such  issue,  to 
the  use  of  the  survivor  of  the  husband  and  wife,  and  the  heirs 
and  assigns  of  such  survivor;  and  if  there  should  be  any  issue 
male  or  female,  then  the  lands  to  stand  charged  with  100/.  a 
year  for  the  use  of  the  wife  during  her  life.  And  it  was  agreed, 
that  in  the  settlement  to  be  made,  there  should  be  a  provision  in 
case  the  said  George  Rooke  should  happen  to  die,  leaving  issue 
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male,  and  one  or  more  younger  son  or  daughter  of  the  marriage 
that  then  the  trustees  should,  by  rents  and  profits,  or  mortgage 
of  thie  Jandst  raisie  portions  and  provisions  for  such  younger 
children ;  that  js  to  say^  if  hut  one  then  living,  the  sum  of  1000/. ; 
if  two,  the  sum  of  1200£ ;  or  if  three  or  more,  then  1500/.,  to  be 
paid  to  such  younger  children  at  their  respective  ages  of  twenty- 
one,  or  marriage,  m  such  proportions  as  the  survivor  of  the  father 
or  mother  should  direct ;  for  want  of  such  direction,  share  and 
share  alike. 

The  marriage  took  effect,  and  there  was  issue  four  sons,  viz., 
George,  the  plaintiff,  and  three  younger  sons,  Nicholas,  Richard. 
P  ^g  1  and  Henry,  who  all  survived  the  *mother ;  but  Henry 
'-  •'    died  in  his  father's  lifetime.    The  father  died  in  June, 

1758,  and  having  a  daughter,  Elizabeth,  by  a  second  marriage,  by 
his  will,  dated  4th  March,  1758,  after  certain  legacies,  gave  all  the 
residue  of  his  estates,  real  and  personal,  to  this  daughter,  her  heirs, 
executors,  and  administrators. 

It  appeared  that  the  father  in  his  lifetime,  by  indentures  of  lease 
and  release  of  ^  and  4th  February,  1734,  had  settled  the  premises  to 
the  use  of  himself  for  life,  and  after  his  death  for  securing  the  100/. 
a  year  to  his  wife  for  her  life,  subject  thereto  to  the  use  of  the 
plaintiff,  his  eldest  son,  for  life ;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  first  and  other  sons  of  the 
plaintiff  in  tail  male,  with  like  remainders  successively  to  the  other 
sons,  with  remainder  in  fee  to  the  survivor  of  the  father  and  mother; 
and  a  term  was  created,  to  take  effect  upon  the  death  of  the  father, 
for  100  years,  for  raising  the  portions  of  the  younger  children 
according  to  the  articles. 

The  plaintiff,  George,  the  eldest  son,  filed  the  present  bill,  thinking 
himself  aggrieved  by  the  settlement  of  1734,  he  being  thereby  made 
tenant  for  life  only,  whereas,  according  to  the  articles,  he  ought  to 
be  tenant  in  tail.  He  complained  likewise  of  the  settlement  of  1734, 
it  being  thereby  provided  that  1500/.  should  be  raised  for  the 
portions  of  the  younger  children,  whereas,  at  the  death  of  the  father, 
there  were  only  two  younger  sons,  Henry  having  died  before  the 
father;  and  he  therefore  insisted  that  the  estate  ought  to  be  charged 
with  1200/.  only,  according  to  the  articles,  and  not  with  1500/. 

The  bill  prayed  that  the  settlement  of  1734  might  be  set  aside, 
and  that  a  proper  settlement  mi^ht  be  made,  pursuant  to  the  articles. 
Richard  and  Nicholas  Rooke,  the  two  surviving  younger  brothers, 
r  *10  1  ^^^  trustees,  and  ^Elizabeth,  the  daughter  and  devisee 
^  J    of  the  father,  were  the  defendants. 

The  cause  came  on  to  be  heard  17th  May,  1760,  when  it  was 
decreed  that  the  settlement  of  1734  should  be  delivered  up  to  be 
cancelled,  and  that  the  articles  of  6th  September,  1723,  should  be 
carried  into  execution ;  and  it  was  referred  to  a  Master  to  see  a 
new  settlement  made  pursuant  to  the  articles,  as  far  as  the  circum- 
stances of  things  then  existing,  and  the  deaths  of  the  parties  to,  or 
claiming  under  the  articles,  would  admit ;  and  all  proper  parties 
were  to  join  in  such  settlement  as  the  Master  should  direct    And 
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it  was  ordered  that  the  Master  should  enquire  whether  Henry  Rooke, 
the  son,  had  attained  his  age  of  twenty-one  years  before  he  died, 
and  whether  he  died  leavitig  issue,  or  having  made  a  will,  and  the 
Master  was  to  make  a  separate  report  thereof. 

The  Master  certified  that  Henry,  the  son,  lived  to  attain  his  age 
of  twenty-one  years;  that  he  died  unmarried,  and  without  issue, 
having  made  his  will,  dated  25th  January,  1756,  whereby  he 
bequeathed  to  Greorge  Rooke  his  father,  all  his  goods  and  chattels, 
debts  and  credits,  and  made  him  his  executor;  and  that  George,  the 
father,  had,  in  his  lifetime,  proved  the  will. 

Upon  this  re{)ort  the  cause  was  now  brought  on  for  further  direc- 
tions, and  the  only  question  was,  whether  Henry,  the  son,  ought  to 
be  considered  as  having  any  vested  portion  under  the  marriage 
articles,  he  having  died  in  Uie  lifetime  of  the  father ;  and,  conse- 
quently, whether  the  defendant,  Elizabeth,  under  the  will  of  Henry, 
the  son,  and  George,  the  father,  was  entitled  to  claim  such  portion ; 
and  whether  1500?.  or  1200/.  should  be  raised  upon  the  estate. 

The  Attorney-General,  and  Wilbraham,  for  the  plaintiff 


[  .-11   ] 


Nothing  is  more  uncertain  than  the  rules  about 
vesting  ^portions:  in  the  present  case  it  is  plain,  from 
the  words,  that  no  portion  was  intendea  but  for  such  younger 
children  only  as  should  be  Iwing  at  the  death  of  the  father)  it  is  a 
question  merely  of  construction  upon  the  deed,  the  intention  must  be 
picked  out  from  the  words:  there  was  plainly  no  time  when  Henry, 
the  deceased  son,  could  say  he  was  entitled  to  any  thing,  by  reason 
of  the  power  in  the  survivor  of  the  father  and  mother,  to  fix  the 
quantum  of  the  portion  of  each  younger  child ;  it  is  besides  an 
unnatural  claim  in  the  father,  to  say  he  is  entitled  to  his  child's 
portion  under  his  own  marriage  articles ;  it  has  rather  been  a  rule 
of  this  court  not  to  favour  any  claim  of  portions  not  wanted  as  such, 
and  therefore  not  to  decree  them  as  transmissible  interests,  unless 
they  appear  clearly  to  be  vested  rights. 

The  Lord  Chancellor  here  said,  that  he  could  n^t  take  notice  of 
any  thing  that  had  happened  subsequent  to  the  articles,  so  as  to 
vary  the  right  as  it  stands  upon  the  articles ;  and  that  thouffh  there 
is  some  prejudice  in  a  father's  claim,  yet  that  would  be  otherwise, 
though  the  right  the  same,  in  the  case  of  children  or  creditors  of  the 
deceased  son. 

The  Solicitor-General,  Sewell,  Comyn,  and  Coxe,  for  the  de- 
fendant 

Though  the  strict  letter  seems  strong  to  support  what  is  con- 
tended lor,  yet  it  may  be  laid  down  as  a  general  principle,  that  in 
marriage  articles,  which  are  to  be  carri^  into  execution  by  this 
court,  tne  intent  of  the  parties  is  to  be  pursued,  and  that  the  words 
shall  give  way  to  the  intent,  and  not  the  intent  to  the  words.  West 
V.  Errissey,  2  P.  W.  349.  Com.  Rep.  412.  Uvedale  v.  Halfpenny, 
2  P.  W.  151. 

Now  it  cannot  be  doubted  in  the  present  case,  but  that  it  was 
the  intent  and  meaning  of  the  articles   in  question  that  every 
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child  of  the  marriage  should  have  a  provision  under  the  articles ; 
r      •12      1     *      ^®  '*^®  ^^^®  ^^  Cholmondeley  v.  •Meyrick,  anie 
^  ^     vol.  I.  p.  77,  is  a  sufficient  authority  to  shew,  that 

the  power  of  the  father  in  apportioning  the  provision,  shall  not  pre- 
vent the  portion  from  vesting;  the  case  of  Corbet  v.  Maid  well,  1 
Salk.  159,  does  not  clash  with  this,  that  case  being  upon  a  provi- 
sion in  the  alternative.  Earl  of  Salisbury  v.  Lambe,  ante  voL  i. 
p.  465. 

The  court  will  presume  such  portions  as  may  be  useful.  If  they 
could  not  be  raised  during  the  life  of  the  father,  yet  being  vested, 
the  future  certain  interest  might  advance  a  daughter  in  marriage, 
or  give  credit  to  a  son,  and  would  therefore  answer  an  immediate 
interest.  Supposing  the  son  had  left  children,  it  would  be  a  most 
unnatural  construction  to  say  that  nothing  vested  in  the  father 
which^they  could  claim ;  the  court  has  never  dealt  so  hardly  with 
children  as  this.    Attorney-General  v.  Sutton,  1  P.  W.  754. 

But  the  words,  "  If  the  father  should  die,  leaving  younger  children, 
to  pay  to  such  younger  children  then  Uving,''  imply  no  more  than  that 
their  portions  should  not  be  raised  in  the  lifetime  of  the  father,  and 
might  be  thrown  in  to  prevent  a  sale  of  the  reversion  in  the  lifetime 
of  the  father;  and  it  aoes  not  imply  the  negative  that  the  portions 
should  not  vest  till  the  death  of  the  father.  Pitfield's  case,  2  P. 
W.  613. 

And  the  present  case  is  not  like  Brome  v.  Berkley,  2  P.  W. 
484,  where  the  maintenance  was  not  to  commence  till  after  the 
term  came  in  possession,  and  the  portion  could  not  be  said  to  pre- 
cede the  maintenance. 

The  Lord  Chancellor. — This  bill  is  brought  by  the  plaintiff  as 
eldest  son  of  the  marriage,  and  very  properly,  to  have  the  settlement 
r  #13  1  ^^  ^^^  ^^  aside,  and  that  the  marriage  articles  of 
L  J     1723  *majr  be  carried  into  execution  under  the  de- 

cree of  the  court,  and  this  has  already  been  determined  in  favour  of 
the  plaintiff;  but  on  behalf  of  the  father  it  has  been  insisted,  that  as 
he  stood  in  the  place  of  Henry,  one  of  the  sons,  who  died  in  the 
lifetime  of  the  father,  and  he  having  made  a  will,  and  appointed 
the  father  executor,  that  what  passed  to  the  father  by  that  will 
became  transmissible,  and  passed  by  the  will  of  the  father  to  the 
defendant,  Elizabeth ;  and  upon  this  an  enquiry  was  sent  to  the 
master,  whether  Henry,  the  son,  had  attained  the  age  of  twenty- 
one  before  his  death;  whether  he  died  without  issue ;  and  whether 
he  made  any,  and  what  will.  And  the  master  has  reported,  that 
this  Henry,  the  son,  lived  to  attain  his  age  of  twenty-one  years ; 
and  that  afterwards,  in  September,  1756,  he  died  unmarried,  and 
without  issue ;  and  that  before  his  death  he  made  his  will,  dated 
25th  January,  1756,  whereby  he  bequeathed  all  his  goods  and  chat- 
tels to  his  father,  and  appointed  him  his  executor.  And  upon  this 
report,  the  Question  that  materially  concerns  the  parties  is,  how  the 
court  shall  declare  the  trusts  for  the  portions  of  theyounger  childrea 
pursuant  to  the  articles. 
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It  has  been  contended  for  the  father,  in  order  to  make  the  argu- 
ment operate  against  him,  that  he  had  a  total  control  over  the 
portions,  to  appomt  them  amon^t  the  younger  children  as  he  should 
think  fit,  and  therefore  that  nothing  vested  in  them ;  and  that  there 
was  no  time  when  any  younger  cmld  could  say  what  he  was  enti- 
tled to  by  the  articles,  and  merefore  nothing  vested  All  parties, 
however,  concur  in  this,  that  the  intention  of  the  articles  was  to 
provide  portions  for  the  younger  children :  it  would  therefore  be  to  tie 
up  the  vesting  to  say  that  alldepended  upon  the  death  of  the  father. 
I  think  it  the  strongest  case  I  ever  saw  in  my  life,  to  say,  upon  the 
foot  of  the  intention,  that  the  portions  were  vested. 

♦It  is  a  principle  strongly  recognized  in  this  court,  ^  ^.  - 
that  marriage  articles  are  to  carried  into  execution  hj  ^  ^  ^  J 
noen  of  skill,  according  to  the  intention  of  the  parties,  and  not  from 
misapprehended  terms  and  expressions  used  by  the  parties;  and  it 
is  most  reasonable  to  say,  that  when  a  trust  is  to  be  modelled  and 
executed  by  this  court,  it  should  be  done  according  to  what  ap- 
pears to  have  be^i  the  original  intention:  and  the  cases  which  have 
oeen  mentioned  to  this  purpose  are  strongly  in  point,  and  so  Was 
the  late  case  of  Bagshaw  v.  Spencer.  2  Atk.  570.  1  Ves.  143. 
1  Coll.  Jurid.  378. 

It  is  plain  that  the  settlement  was  to  be  as  a  provision  for  the  wife 
and  children,  which  manifestly  indicates  an  intention  that  the  por- 
tions should  be  vested  interests :  and  it  seems  to  me  inconsistent 
with  true  grammar,  common  sense,  and  sound  learning,  and  the 
jus  et  norma  loquendU  to  give  a  construction  to  these  articles  that 
would  tie  up  the  vesting  of  the  portions  to  the  death  of  the  father; 
and  it  seems  to  be  nothing  but  the  prejudice  against  a  father's 
claim  that  has  made  this  question.  No  conveyancer  could  have 
thought  of  making  a  settlement  pursuant  to  these  articles,  without 
considering  the  portions  intended  as  vested  interests.  The  word 
portion  makes  the  younger  children  purchasers  as  much  as  the 
eldest  son. 

Declare,  therefore,  that  provisions  should  be  made,  ander  the 
trust  in  question,  for  raising  the  1500^  with  interest  from  the  death 
of  the  father ;  and  that  the  share  of  Henry,  the  deceased  son,  waa 
a  vested  interest,  which  now  belongs  to  the  defendant,  Elizabeth ; 
and  let  it  be  referred  back  to  the  master  to  see  the  settlement  pre* 
pared  accordingly. 

Vide  Cholmoodekj  v.  Meyrick,  anie  voL  L  p«  77,  and  Uw  esMf  died  in  the  note. 


♦RumboU  V.  Rumboll.  [    *I5    ] 

(Reg.  Lib.  b.  1760.  ibl.262.} 

[1761.  17th,  18th,  ^k  «Oth  April,  S.  C.  Cit  3  Cox.  96.  Amb.  M88.] 

when  a  fatlier  and  two  lODa,  A  and  B,  were  eacceasiTe  lives  in  a  copyhold,  where,  by 

the  coBtom,  the  penon  fint  named  might  dispoee  of  the  whole  intereet ;  and  upon  the 

marriage  of  A,  it  was  agreed  that  the  father  should  have  power  to  appoint  during  the 

lift  (^  A  and  the  widowhood  of  his  intended  wife ;  the  lather  having  afterwards  ob- 
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tained  a  new  gnnt  for  the  Uree  of  C  a  third  eon,  and  A  and  B,  by  a  will  made  after 
the  death  of  C,  in  which  no  mention  is  made  of  the  copyhold,  gives  the  reMdoe  of 
his  personal  estate  to  B  :  held,  that  B  was  not  thereby  entitled  to  the  copyhold. 

A  GRANT  was  made,  bearing  date  the  12th  of  December,  1715, 
of  a  copyhold  estate,  held  of  the  manor  of  Wootton-Bassett,  for 
three  lives  successively ;  viz.  Charles  Rumboll,  and  his  two  sons, 
Jasper  and  Charles.  By  the  custom  of  the  manor  the  person  first 
named  in  the  copy  may  dispose  of  the  whole  interest  Charles 
Rumboll,  the  father,  paid  the  fine,  and  was  admitted  to  the  estate. 
On  the  marriage  of  the  son  Jasper,  with  the  defendant,  Mary, 
Charles  Rumboll,  the  father,  settled  a  ireehold  estate  on  him  a^ 
the  issue  of  the  marriage,  and  also  gave  him  400/.-;  in  consideration 
of  which,  Jasper,  and  the  defendant  Mary,  his  intended  wife,  en- 
tered into  a  bond,  dated  the  28th  of  November,  1729,  in  the  penalty 
of  1000/.,  reciting  that  Charles  Rumboll,  the  father,  was  entitled  to 
the  copyhold  premises  for  his  own  life,  and  the  life  of  Jasper,  and 
had  made  a  settlement  of  freehold  on  their  marriage ;  in  considera- 
tion whereof  Jasper  bad  agreed  that  such  person  and  persons 
should  hold  the  copyhold  premises  during  his  life,  and  the  widow- 
hood of  Mary,  as  the  father  should  by  writing  or  will  appoint ;  and 
conditioned  to  permit  such  person  and  persons  to  enjoy  the  copy- 
hold premises  accordingly. 

The  father,  being  about  to  marry  again,  surrendered  the  premises, 
and  on  the  7th  of  May,  1731,  received  a  new  grant  for  three  lives, 
viz.  Thomas,  his  youngest  son,  who  was  first  named,  Jasper  and 
Charles,  the  second  and  third  lives.  Charles  Rumboll,  the  father, 
f  «16  1  ^^^  admitted,  *and  received  the  rents  and  profits: 
l-  J     Thomas,  the  son,  died  soon  afterwards. 

Charles  Rumboll,  the  father,  by  his  wili>  bearing  date  the  18th 
of  September,  1738,  after  devising  all  his  real  estates  except  the 
said  copyhold,  of  which  he  made  no  mention,  ^ave  all  the  residue 
of  his  personal  estate  to  his  son  Charles,  and  died  in  1743. 

Jasper  died  in  1747,  and  the  defendant,  Mary,  as  his  widow, 
claimed  to  be  entitled  to  the  premises  for  her  Ufe  under  the  custom, 
and  on  the  death  of  her  husband  entered,  and  has  been  in  possession 
ever  since. 

This  was  a  bill  brought  by  Charles  Rumboll,  as  residuary  leea- 
tee,  to  have  possession,  and  for  an  account  of  the  rents  and  profits. 

Three  questions  were  argued.  1st.  Whether  the  first  grant  was 
not  a  resulting  trust  for  me  father,  he  having  paid  the  fine,  or 
whether  it  was  an  advancement  to  Jasper  his  son?  2d.  Whether 
the  bond  and  agreement  on  the  marriage  of  Jasper  did  not  raise  a 
trust  for  the  father  ?  3d.  Whether  the  copyhold  premises  passed 
by  the  residuary  clause  in  the  will  ? 

The  Solicitor-General  and  Sewell,  for  the  plaintifl*. 

On  the  first  point,  cited  XDlark  v.  Danvers,  I  Ch.  Cas.  310.  Howe 
V.  Howe,  1  Vern.  416.  Rundle  v.  Rundle,^  2  Vem.  264.  Anon. 
2  Freem.  123.  Benger  v.  Drew,  1  P.  W.  781.  Smith  v.  Baker, 
1  Atk.  385.    Withers  v.  Withers,  Amb,  151. 
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On  the  second  point,  they  contended  that  the  bond  was  a  decla- 
ration of  trust  in  performance  of  an  agreement. 

On  the  third  point,  that  estates  for  auter  vie  of  a  copyhold,  as 
well  as  a  freehold,  will  go  to  the  personal  representative ;  and  that 
the  copyhold  premises  passed  by  *the  residuary  r-  ^,^  , 
clause  as  part  of  the  testator's  personal  estate.  *•  -• 

The  Attorney-General,  Perrott,  and  Hoskins,  for  the  defendant 

Admitting  that  where  the  first  taker  pays  the  fine,  and  the  subse- 
quent Kves  are  strangers  in  blood,  there  will  be  a  resulting  trust  for 
the  first  taker,  yet  here  Jasper  was  his  son;  and  it  must  be  considered 
as  an  advancementr  and  in  such  case  there  is  no  resulting  trust : 
this  is  an  extremely  common  manner  of  providing  for  children  in 
the  West  of  England. 

The  Loan  CHAircsLLOiu-^This  bill  is  founded'  on  a  position,  that 
in  case  of  a  purchase,  the  person  who  pays  the  money  is  entitled 
to  the  estate,  and  that  the  nominees  are  only  trustees ;  and  several 
authorities  have  been  cited  from  Lord  Nottingham's  time  to  the 
present  No  cases  have  been  cited  on  the  other  side ;  but  it  is  said 
to  be  ft  case  of  an  advancement  of  a  chiki,  and  that  no  trust  will 
result  in  such  a  case.  That  is  certainly  true ;  and  though  it  is  not 
less  an  advancement  by  being  future,  yet  this  provision  is  not  in  its 
nature  an  advancement  from  the  quality  of  the  estate.  An  advance- 
ment imports  a  purchase  in  the  name  of  the  child,  which,  in  the  case 
of  a  stranger,  would  result  (a).  *Here  Jasper  takes  p  ^^^  ^ 
nothing  by  purchase,  for  the  first  taker  has  a  riffht,    ^  -' 

by  the  custom,  to  dispose  of  the  whole  interest  "[nie  following  lives 
do  not  take  by  purchase  after  the  death  of  the  first  taker,  when 
they  come  into  possession,  but  they  take  in  succession,  according  to 
the  custom,  in  the  nature  of  an  inheritance.  The  sound  essential 
description  of  an  advancement  is  an  estate  taken  by  purchase, 
which,  in  the  case  of  a  stranger,  would  result.  If  in  every  case 
where  children  were  named  in  the  copy  it  was  an  advancement, 
persons  would  be  under  a  necesisity  of  potting  in  strangers,  which 
might  be  inconvenient 

But  it  rs  not  necessary  to  determine  these  points,  for  it  turns  on 
a  question  arising  on  the*  marriage  settlement :  the  bond  is  material. 
It  is  plain  that  the  ikmily  considered  the  copyhord  premises  just  as 
they  were ;  and  that  on  the  death  of  the  father  a  contingent  interest 

(a)  This  opimon  wmi  eit«d  and  approved  by  Loid  G.  B.  Eyre;  in  his  jodgment  in 
tho  case  of  Dyer  v.  Dyer,  2  Cox,  98,  a  leading  case  upon  the  doctrine  of  advancement, 
and  where  all  the  prior  cases  arc  adverted  to.  He  observes,  thatr  it  would  have  been  a 
more  simple  doctrine  if  the  children  had  been  considered  as  purchasers  for  valuable 
eonaideration*  He  collects  the  clear  result  of  all  the  cases  as  fbllows :  that  the  trust  of 
a  legal  estate,  whether  freehold,  copyhold,  or  leaaefaold ;  whether  taken  in  the  names  of 
parchasers  or  others  jointly,  or  in  the  name  of  others  without  that  purchaser;  whether 
in  one  name  or  several ;  whether  jointly  or  tuccetnve,  results  to  the  man  who  ad- 
vances the  parchase  money  :  that  this  resulting  trust  may  be  rebutted  by  circumstsnces 
in  evidence :  that  the  circumstance  of  one  or  more  of  the  nominees  being  a  ctdld  or 
children  of  the  purchaser,  is  to  operate  by  rebutting  the  resulting^  trust ;  and  that  such 
circumstance  shall  do  so  as  a  circumttance  of  evidence.  See,  also,  Glaister  v.  Hewer, 
8  Ves.  199.    Finch  ▼.  Finch,  15  Yes.  43. 
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would  arise  to  Jasperi  beneficially  to  himself.  If  they  had  thought 
that  in  case  the  father  had  not  disposed  of  it,  the  estate  would  go 
to  his  executors,  they  would  not  have  entered  into  this  agreement, 
which,  in  such  a  case,  is  imperfect.  The  meaning  of  the  agreement 
was,  that  the  father  should  have  power  to  dispose  of  the  estate  to 
his  last  moment,  which  he  apprehended  he  had  not  (though  in  that 
he  was  mistaken),  and  this  was  done  to  prevent  the  expence  of 
changing  the  lives. 

r  »1 9  1  *'^'^®  question  then  is,  what  has  the  father  disposed 
'-J  of?  He  has,  by  his  will,  given  every  species  of  land, 
but  is  totallv  silent  as  to  the  copyhold  premises,  and  confines  the 
residuary  clause  to  personal  estate,  and  chattels  personal.  Nothing 
is  so  plain,  as  that  words  which  are  in  themselves  applicable  to  the 
ownership  of  an  estate,  do  not  operate  as  an  execution  of  a  power, 
unless  something  more  is  said. 

By  the  subsequent  transaction  he  makes  use  of  the  power,  by 
surrendering  the  estate,  and  putting  in  the  name  of  his  son  Thomas. 
He  meant  the  copyhold  should  go  to  his  son  Jasper  after  the  death 
of  his  son  Thomas,  and  therefore  takes  no  notice  of  it  in  his  will : 
this  is  the  light  in  which  it  has  been  understood  by  the  whole  family. 

Bill  dismissed. 


Byde  v.  Byde. 

(Reg.  lab.  a.  1760,  fol.  495.) 

[SSd  6l  24th  April,  1761.  8.  C.  1  Cox,  44.] 

A  upon  hii  soeond  marriage,  aettlei  land  to  raise  6000/.  for  tfae  ehHdren  of  the  marriage. 
Having  four  children  by  tliat  marriage,  he  by  his  will,  in  which  he  takes  no  noliee 
of  the  settlement,  gives  1000^  to  each  of  them  a«  hU  and  her  prtion :  held,  diat 
they  were  not  entitled  to  portions  under  both  instruments,  and  that  as  they  had 
accepted  the  provision  by  the  will,  they  were  bound  by  such  acceptance. 

RALPH  SKYNNER  BYDE,  having  issue  by  a  former  wife  one 
son,  John  Byde,  on  whom  his  real  estates  were  settled,  upon  his 
second  marriage,  by  indenture  of  settlement,  bearing  date  the  3d  of 
July,  1699,  in  consideration  of  his  marriage,  and  the  marriage 
portion,  settles  other  lands  on  himself  and  wife,  Sarah,  for  their 
lives,  and  the  life  of  the  survivor;  remainder  to  trustees,  and  their 
heirs,  in  trust,  to  sell  the  same  to  his  son,  John  Byde,  for  50002,  for 
the  provision  and  maintenance  of  such  children  as  he  should  have 
by  his  second  marriage,  to  be  given  and  distributed  to  and  amongst 
r  *20  1  ^^^^  child  and  children,  *some  or  any  of  them,  as  lie 
^  ^    and  his  wife  should,  by  deed  or  writing,  &c.  appoint : 

and  in  default  of  such  appointment,  to  such  children,  equally  to  be 
divided  between  them,  as  tenants  in  common,  if  more  than  one;  if 
but  one,  then  the  whole  to  such  only  child,  with  remainder,  in 
default  of  such  issue,  to  his  own  right  heirs.  And  if  the  said  soo 
should  refuse  to  accept  the  lands  at  that  price,  or  should  be  dead 
before  the  event  happHsned,  in  trust  to  sell  for  the  most  money,  and 
distribute  the  same  in  manner  aforesaid. 
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R  S.  Byde,  having  three  children  Kving  by  his  second  wife,  who 
was  pregnant,  and  being  seised  in  fee  of  considerable  freehold  estates, 
by  his  will,  dated  10th  July,  1705,  reciting,  that  his  meaning  was 
to  provide  for  the  maintenance  of  his  said  children,  gave  1000/.  to 
each  of  his  three  children  by  name,  as  and  for  his  and  her  portion 
respectively,  and  1000/.  to  such  child  as  his  wife  should  be  enseint 
with,  to  be  paid  at  their  respective  ages  of  twenty-one  years  if 
males,  if  females  at  twenty-one  years,  or  marriage.  With  interest  at 
4per  cent,  for  maintenance  in  the  mean  time.  And  if  any  should 
happen  to  die  before,  d&c.  the  portion  of  such  child  or  children  to  go 
to  the  survivor  or  survivors ;  and  if  all  the  children  of  the  second 
marriage  should  die,  then  to  go  to  the  said  John  Byde,  the  son  of 
the  first  marriage ;  and  he  charged  all  his  lands  whatsoever  (of 
which  he  had  any  power  to  dispose)  with  payment,  as  well  of  his 
said  portions  as  of  nis  debts  ana  legacies. 

After  tiie  testator's  death  the  said  John  Byde  paid  the  1000/. 
portions,  and  gave  notice  to  the  trustees  that  he  accepted  the 
purchase  upon  the  terms  of  the  settlement,  and  called  upon  them  for 
a  conveyance ;  but  before  any  conveyance  could  be  made  he  died, 
leaving  the  defendants,  his  cousins,  his  devisees  and  'executors. 
The  testator's  widow  died  in  1755.  The  plaintiff,  being  the  only 
♦surviving  child  of  the  second  marriage,  brought  the  p.  ^g-  , 
bill  to  have  the  purchase  completed,  and  to  be  satisfied    ^  •' 

the  5000/.  out  of  John  Byde's  assets  over  and  above  the  portion  she 
had  received  under  the  will.  The  only  question  was,  whether  she 
was  entitled  to  both,  or  only  one  of  the  provisions. 

The  Attorney-General,  the  Solicitor-General,  and  Perrott,  for  the 
plaintiff. 

The  gift  by  this  will  cannot  be  taken  as  a  satisfaction  of  the 
settlement :  the  general  rule  of  the  court  is,  certainly,  that  where  a 
portion  is  given  by  will  by  a  parent  to  a  child  entitled  to  a  similar 
provision  under  a  settlement,  the  court  presumes  that  the  testator 
meant  it  as  a  satisfaction.  There  are  so  many  cases  about  portions 
satisfied  or  increased,  that  it  would  be  needless  to  run  through  them 
all.  Bloycs  v.  Bloyes,  cit.  2  Vern.  111.  Thomas  v.  Kemeys,  ib. 
848.  Savile  v.  Savile,  16  Vin.  Ab.  442.  Copley  v.  Copley,  1  P. 
W.  147.  Grimes  v.  Alleyn,  1751.  But  in  every  one  of  the  cases 
upon  this  subject,  except  the  single  one  of  Jesson  v.  Jesson,  2  Vern. 
255,  it  has  been  held  requisite  that  it  should  either  be  the  same 
sum,  or  a  greater.  The  inclination  of  the  court  against  double 
portions  has  always  been  influenced  by  the  apparent  intention  of  the 
donor ;  for  there  is  no  doubt  that  if  he  intenaed  a  satisfaction,  they 
must  be  bound,  but  such  never  could  have  been  his  intention  in  the 
present  case.  First  because  the  sum  was  not  the  same,  but  less ; 
the  issue  of  the  second  marriage  being  entitled  to  5000/.  under  the 
settlement,  and  to  4000/.  only  by  the  will.  Secondly,  because  it  is 
not  of  the  same  nature:  by  the  settlement  they  are  made  tenants  in 
common,  by  the  will  the  portions  are  to  survive.  Under  the  will 
by  one  contingency  they  might  take  the  whole  land ;  for  in  case  of  the 
heir's  refusing  to  purchase,  the  issue  of  the  second  marriage  would 
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r  *22  1  ^  entitled  to  the  whole  land.  *The  devise  was  made 
^  ^     diverso  intuUu^  viz.  for  their  provisions  and  mainten- 

ance during  the  Jife  of  the  mother ;  because,  under  the  settlement, 
the  trustees  could  not  raise  the  portions  till  after  the  mother's  death. 
The  court  has  never  held  that  a  less  sum  should  go  in  satisfaction 
of  any  greater,  because  it  would  not  preclude  a  testator  from  being 
bountifiU  as  well  as  just 

Sewelli  De  Grey,  and  Hoskios,  for  the  defendants. 

This  jcase  is  very  different  Jrom  all  the  cases  of  satisfactions 
between  debtor  and  creditor,  for  there  equity  supposes  the  testator 
meant  to  satisfy,  because  it  is  natural  every  man  should  be  just 
before  he  is  generous;  but  the  cases  of  children  go  upon  another 
ground,  because  equity  is  averse  to  double  portions,  which  would 
greatly  incumber  the  inheritance,  and  therefore  presumes,  wherever 
a  parent  has  given  a  child  a  portion,  it  was  all  he  meant  that  chiM 
should  take,  unless  there  are  circumstances;  and  wherever  a  child 
is  entitled  to  a  portion  under  a  settlement,  and  a  parent  fives  by  will 
another,  it  is  pxesumed  to  be  in  satisfaction,  unless  me  contrary 
appears:  as  when  lands  at  common  law  were  given  in  frank 
marriage,  such  child  could  not  come  in  as  a  coparcener.  And  as 
to  its  t^ing  a  Less  sum,  that  could  be  no  objection ;  because  a  less 
sum  raised  at  one  time,  might  be  more  than  equal  to  a  larger  at 
another;  so  in  Jesson  v.  Jesson,  there  was  no  doubt  of  its  being  a 
satisfaction  pro  ianjto ;  the  only  question  was,  whether  it  should  not 
be  taken  as  a  satis&ction  for  die  whole.  Secondly,  as  to  the  testa- 
tor's intention,  which  alone  could  over-rule  this  principle:  it  is  clear 
that  he  meant  to  give  this  4000/.  in  satisfaction  of  a  settlement,  that 
is  as  far  as  he  could,  by  offering  something  conditional  to  them  in 
lieu  of  their  provision  under  the  settlement.  He  has  given  this  as  a 
portion  eo  nomine^  which  they  might,  it  is  true,  have  rejected,  and 
r  ^3  1  cl^in^^uA^^^  ^Resettlement*  But  in  fact, the  provision 
I-  ^     *under  the  will  was  more  beneficial,  for  that  was 

present,  and  with  interest  in  the  meantime,  until  coming  of  ase,  by 
way  of  maintenance :  whensas  that  under  the  settlement  was  future, 
and  uncertain  when  it  was  to  happen,  being  not  raiseable  till  after 
the  mother's  death  (who  was  young),  and  no  interest  in  the  mean 
time;  and  this  was  still  more  forcible  in  the  present  case,  because 
the  children  had  accepted  the  portion  under  the  will  upon  coming 
of  age. 

The  Lord  Chaivcsllor.— The  bill  is  brought  by  the  plaintiff  to 
have  her  share  of  portions,  which  were  to  be  raised  under  the  deed 
of  settlement  of  the  dd  of  July  1600,  and  her  claim  is  founded  on 
this :  that  the  father  meant  to  give  the  children  of  the  second  mar- 
riage, portions,  by  his  will,  beyond  and  independent  of  what  they 
might  oe  entitled  to  under  the  settlement.  There  are  two  objections 
to  their  claim ;  the  first  is  that  of  having  a  double  portion ;  the 
second,  which,  I  think,  is  very  material,  is,  that  they  accepted  the 
portions  given  under  the  will. 

The  plaintiffs  have  anticipated  the  first  objection,  by  endeavouring 
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to  distinguish  the  present  from  the  case  of  a  double  portion.  They 
say,  that  a  double  portion  must  first  be  a  legacy  equal  to  the  por- 
tion :  secondly,  equally  beneficial :  and  thirdly,  ejtisdem  naiurcB^  and 
certain :  and  it  is  true,  that  where  the  question  arises  upon  a  simple 
devise  of  a  legacy  of  a  sum  to  a  child,  without  intimation  of  the 
amount  and  intended  application  of  it,  these  are  established  rules ; 
but  I  think  they  do  not  apply  to  the  present,  nor  to  any  case  wherein 
the  intent  of  the  testator  is  manifest  (as  I  think  it  is  here),  and 
expressly  declared  in  his  will.  For  it  is  an  everlasting  maxim  of 
law  and  equity,  that  every  man  may  impose  what  terms  he  pleases 
on  his  gifts  and  legacies;  therefore  the  question  is  primarily,  what 
is  the  testator's  intent  ? 

♦The  case,  in  short,  is  no  more  than  this :  R.  S.  r  ^^ .  , 
Byde  settled  lands  on  himself  for  life ;  remainder  to    I-  ^ 

his  wife  for  life ;  remainder  to  trustees,  and  their  heirs,  in  trust,  after 
the  death  of  the  wife,  to  convey  to  J.  Byde,  his  son  and  heir  by  a 
former  wife,  upon  his  paying  5000^1;  and  if  he  refused  or  neglected 
to  purchase  the  same,  then  to  sell  for  the  most  money,  and  distribute 
the  same  equally  amongst  the  children  of  the  second  marriage  for 
their  provisions  and  maintenance,  in  case  the  father  and  mother  had 
made  no  joint  appointment  in  their  lives.  After  this,  without  taking 
any  notice  of  the  settlement  by  his  will,  he  gives  4000/.  to  such 
children,  lOOOiL  to  each  of  them  as  his  and  her  portion. 

It  is  insisted  that  I  niust  construe  this  expression,  not  according 
to  the  entire  idea  which  the  word  obviously  conveys,  and  the  gram- 
matical sense  of  it,  but  that  I  must  take  it  as  additional,  as  a  farther 
portion,  or  part  of  portion.  Now,  with  the  utmost  attention  I  have 
been  able  to  give,  I  think  I  should  do^ violence  to  the  will  if  I  were 
to  put  so  narrow  a  construction  upon  the  words.  The  whole  "col- 
location" (as  the  grammarians  call  it)  of  the  sentence  indicates, 
that  the  testator  meant  to  express  one  entire  thing,  viz.  a  portion, 
or  full  portion.  The  expression  is  perfectly  and  fitly  adapted  to  a 
single  idea ;  and  as  he  knew  there  was  a  provision  under  the  set- 
tlement, he  could  never  express  himself  in  words  so  entire  in  their 
meaning,  if  he  had  intended  to  give  an  additional  portion.  This 
seems  to  me  an  insurmountable  reason,  arising  from  the  context  of 
the  will,  to  take  it  according  to  the  express  sense  of  the  words ; 
and  that  his  intention  was,  thev  should  have  their  option  to  take  it 
in  lieu  of  the  provision  under  the  settlement 

Whv  then  if  this  was  his  intent,  the  objections  taken  and  arising 
from  the  inequality,  from  the  sums  not  being  equally  beneficial  or 
certain,  are  not  for  me  to  determine,  ♦for  they  have  r  ^^^  -. 
been  determined  already  by  the  best  judges,  viz.  by    ^  J 

the  parties  themselves.  For  then  the  legacy  is  conditional,  and  the 
paxij  accepting  must  be  bound  by  his  acceptance  (a). 

If  a  man  gives  a  curiosity  of  art,  or  a  natural  production,  by  way 
of  satisfaction  of  a  debt,  or  a  portion,  and  the  legatee  accept  it, 
though  the  value  be  less  than  the  debt,  there  could  be  no  ground  fok 

(a)  As  to  acceptance  of  conditional  legacy,  vide  Earl  of  Northumberland  ▼.  Marqw 
of  Granby,  ante  vol.  I.  p.  489. 
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equity  to  interpose ;  for  so  equity  would  control  the  natural  power 
of  one  party  to  give,  and  the  other  to  accept  what  is  ofiered. 

All  the  cases  where  the  testator's  meaning  is  not  plain,  are  not 
applicable  to  the  present.  I  am  clear  the  testator's  was  disjunctive, 
and  that  he  had  not  particularly  in  view  either  the  4000/.  or  5000i, 
but  meant  to  each  child  an  election  to  accept  or  refuse  such  share 
or  legacy  under  the  will  (6). 

BiU  dismissed. 


[  *26  ]  *Vemey  v.  Earl  Vemey. 

(Reg.  Lib.  Min.  Trin.  1761.) 

[24th,  25th,  6l  26th  May,  1761.  8.  C.  Coxe,  M88.] 

Where  portions  were  provided  for  daughters  on  failure  of  issue  male,  (o  be  paid  at 
twenty-one,  or  marriage,  after  the  death  of  the  sunivor  of  the  father  or  mother ;  the 
father  having  died,  and  there  being  an  only  daughter  who  had  attained  twen^-one ; 
it  was  held,  from  the  clear  indication  of  the  intention,  to  postpone  the  raising  tUI  after 
the  death  of  the  survivor,  that  the  portion  should  not  be  raised  during  the  Uifecime  of 
the  mother. 

THIS  was  a  bill  brought  by  Miss  Verney,  granddaughter  and 
heir-at-law  of  Ralph,  Earl  Verney,  deceased,  and  only  child  of  John 
Verney,  eldest  son  of  the  said  Earl  by  Mary  Nicholson;  and  it 
prayed  (int.  alia)  to  have  the  arrears  of  400/.  per  annum  for  main- 
tenance from  the  death  of  her  father,  till  her  age  of  fifteen  ;  of  700i 
per  annum  from  her  age  of  fifteen  till  twenty-one  ;  and  to  have  her 
portion  of  20,000/.  raised  with  interest  from  that  time;  and  it  was 
brought  against  the  defendant,  the  present  Earl  Verney,  who  was 
second  son  of  the  late  Earl. 

On  the  marriage  of  the  said  John  Verney,  eldest  son  of  the  late 
Earl,  then  Lord  Fermanagh,  with  Mary  Nicholson,  only  daughter 
of  Joshua  Nicholson,  Esq.  in  consideration  of  40,000/.  the  marriage 
portion  of  the  said  Mary  Nicholson,  the  said  Lord  Fermanagh  settled 
certain  premises  on  the  said  Mary  Nicholson,  to  secure  an  annuity 
of  1600/.  per  annum  for  her  in  case  she  should  survive  tlie  said  John 
Verney,  and  after  a  limitation,  to  the  first  and  other  sons  in  tail 
male ;  a  term  of  500  years  was  created  to  raise  portions  for 
daughters. 

The  trusts  of  the  term  were  declared  to  be,  in  case  there  should 
be  no  son  at  the  time  of  the  death  of  the  said  John  Verney,  and 
there  should  be  one  or  more  daughter  or  daughters  at  the  time  of 
failure  of  issue  male  of  the  said  John  Verney;  uiat  then  the  said  trus- 
tees, at  the  death  of  the  survivor  of  the  said  John  Verney  and  Mary 

(b)  The  doctrine  of  the  court  npon  the  subject  of  presumption  against  double  portions^ 
whether  in  the  case  of  aatiifaction  by  will  of  a  portion  previously  secured  by  settle- 
ment, or  the  ademption  of  a  legacy  by  subsequent  advancement,  is  collected  and 
arranged  in  Mr.  8ander*s  note  to  Bellasis  v.  Uthwaite.  1  Atk.  427.  See,  also,  Mr.  Cox's 
note  to  Copley  v.  Copley,  I  P.  W.  147.  Hinchclifie,  v.  Hinchcliffo,  3  Vcs.  516. 
Sparks  v.  Cator,  ib.  630.  Trimmer  v.  Bayne,  7  Ves.  608.  Twisden  ▼.  Twi^alen, 
9  Ves.  413.  Robinson  v.  Whitley,  ib.  677.  Bengough  v.  Walker,  15  Ves.  507. 
Hartopp  V.  Hartopp,  17  Ves.  184.  Ex  parte  Pye,  17  Ves.  140.  Monde  t.  Lord 
Monck,  1  Ba.  and  Be.  298. 
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Nicholson,  should,  by  sale  or  mortgage  of  the  said  premises,  or  out 
of  the  rents  and  profits  thereof,  raise  •and  levy  the  ^  ^^^  , 
sum  of  20,000^  for  the  portions  of  such  daugiiters ;    ^  '      1 

and  if  there  should  be  but  one  such  daughter,  then  that  such  only 
daughter  should  have  the  ivhole  of  the  said  20,000/L  as  and  for  her 
portion,  to  be  paid  her  at  the  age  of  twenty^one,  or  marriage,  after 
the  decease  of  the  survivor  of  the  said  John  Vemey  and  Mary 
Nicholson,  and  failure  of  issue  male  of  the  said  marriage. 

Provided  that  in  case  any  daughter  should  attain  the  age  of 
twenty-one  years,  or  be  married  during  the  lifetime  of  the  said  John 
Vemey  and  Mary  Nicholson,  or  the  survivor  of  them,  that  then  the 
said  portion  of  such  daughter  should  be  paid  within  one  year  next 
after  the  decease  of  the  said  John  Vemey  and  Mary  Nicholson. 

Provided  also,  that  no  sale  or  mortgage  of  the  said  premises 
should  be  made  by  the  said  trustee^  until  some  one  or  other  of  the 
said  portions  should  have  so  become  payable  as  aforesaid.  Pro- 
vided also,  that  in  case  there  should  be  no  such  daughter,  or  every 
such  daughter  should  die  before  her  portion  should  be  so  payable 
as  aforesaid,  that  then  the  said  term  should  cease. 

There  was  also  a  covenant,  that  in  case  of  there  being  only  one 
such  daughter,  the  said  trustees,  after  the  decease  of  the  survivor 
of  the  said  John  Vemey  and  Mary  Nicholson,  and  failure  of  issue 
male,  should  raise,  for  the  maintenance  of  such  only  daughter  of  the 
said  marriage,  the  yearly  sum  of  400^1  for  maintenance,  until 
such  daughter  shall  attain  her  age  of  fifteen ;  and  also  the  yearly 
sum  of  700/,  for  maintenance,  until  her  said  portion  should  so  be- 
come payable  as  aforesaid ;  the  said  several  sums  for  maintenance 
to  be  paid  by  half  yearly  payments  at  Ladyday  and  Michaelmas ; 
the  first  payment  to  be  made  on  such  of  the  said  days  as  should 
happen  next  after  the  decease  of  the  survivor  of  the  said  John. 
Vemey  and  Mary  Nicholson. 

There  was  a  covenant  on  the  part  of  Lord  Ferma-  r-  ^^q  > 
nagh  Muring  the  joint  lives  of  himself  and  Mr.  Nichol-    ^  ^ 

son,  he  would  contribute  the  sum  of  200/.  per  annum  for  the  main^ 
tenance  of  the  daughters. 

The  Attorney-General,  the  Solicitor-General,  Wilbraham,  Coxe, 
and  Barnard,  for  the  plaintiiT,  cited  Gerrard  v.  Gerrard,  2  Vem, 
468.  Corbet  v.  Maidwell,  ib.  665.  Brewen  v.  Brewen,  Prec.  Can* 
696.  Harvey  v.  Harvey,  2  P.  W.  21.  Pitfield's  case,  ib.  613.. 
Butler  v.  Buncombe,  1  P.  W.  448.  Staniforth  v.  Staniforth,  2  Vern. 
460.  Saville  v.  Saville,  Sel.  Ca.  in  Ch.  33.  Hebblethwaite  v. 
Cartwriffht,  For.  30.  Adams  v.  Horwood,  cit.  ante,  vol.  I.  p.  61. 
GreenhiH  v.  Waldoe,  Prec.  Can.  367.  Gholmondeley  v.  Meyrick, 
anUy  vol.  I.  p.  77. 

Sewell,  Perrott,  De  Grey,  and  Wedderbume,  for  the  defenduats. 

The  Lord  Chancbllor. — The  principal  question  is  now,  as  to 
the  raising  the  maintenance  and  portion  of  20,000/. 

This  question  has  been  agitated  by  the  counsel  in  the  interest  of 
the  plaintifi",  as  one  in  which  the  words  of  the  settlement  bore 
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against  the  plaintiff's  claims.  In  arguing  that  question,  several 
matters  have  been  strongly  enforced  by  the  counsel  which  are  not 
proper  for  me  to  consider :  as  first,  the  large  estates  of  the  defend- 
ant, which  I  hope  and  believe  to  be  as  large  as  suggested :  but  as 
nothing  relative  to  them  has  been  proved,  there  is  not  a  grain  of 
consideration  for  me  to  affect  him  with  this  demandv  S^ondly, 
the  necessitous  case  of  the  lady  (which  I  am  glad-  to  find  is  not  so 
bad)  is  as  little  fit  for  my  consideration,  because  the  rich  and  poor 
are  equally  entitled  to  the  equity  of  this<  court ;  these  are  consider- 
ations that  a  court  of  justice  ought  not  to  entertain, 
r     *20  1  ^Another  head  which  has  been  relied  on,  is,  I 

t  -I        think,  as  little  within  my  province  to  determine ;  that 

is,  the  general  fitness  and  propriety  of  a  settlement  which  persons 
execute  when  they  enter  into  the  marriage  state ;  for  my  business 
is  this,  and  every  other  case,  is  jus  dicere  rum  jus  dare  ;  and  I  am 
glad  it  is  not  my  province  to  chalk  out  the  propriety  of  settlements, 
and  to  measure  and  explain  the  contract  according  to  my  own 
ideas,  because,  perhaps,  I  might  do  it  in  an  unfashionable  manner. 
Not  shall  I  adopt  the  notions  of  conveyancers  at  their  chambers, 
and  explain  every  contract  of  marriage  upon  principles  that  were 
never  thought  of  by  the  parties,  as  if  every  consideration  of  afilection 
was  out  of  the  case  on  that  solemn  occasion. 

The  question  for  me  to  decide  upon  this  settlement  is  merely, 
what  agreement  was  actually  made;  what  power  is  in  the  trustees; 
what  was  the  intent ;  and,  on  proper  applications,  to  give  execution 
to  the  trusts  they  have  created ;  therefore,  in  the  present  case^  if  I 
can  see  what  the  intent  was  as  ta  the  creation  of  the  500  years 
termv  that  must  be  the  direction  I  must  make ;  and  I  am  not  to  take 
a  liberty  to  model  trusts  according  to  my  discretion.  If,  indeed,  it 
appears  that  the  intent  is  doubtful,  there  it  may  be  proper  to  follow 
the  determinations  in  similar  cases. 

Now,  on  the  best  consideration,  I  cannot  have  a  doubt  of  the 
intent  of  the  parties  with  respect  to  the  present  question  at  the  time 
of  making  the  settlement.  It  was  candidly  admitted  by  Mr.  Wil- 
braham,  that  it  was  impossible  to  treat  it  as  a  case  where  the  parties 
come  to  have  a  mistake  rectified.  The  point  on  which  the  question 
arises  is  reiterated  from  the  beginning  to  the  end  of  the  settlement 
in  every  clause. 

The  state  of  the  parties,  entering  into  this  settlement  is  a  circum- 
r  *30  T  ^^^^^^  proper  to  be  considered;  and  as  it  is  fixed, 
■-  -1    *the  court  cannot  be  deceived  in  it..    This  settlement 

was  made  in  1736  by  Lord  Fermanaugh  on  the  marriage  of  his 
eldest  son,  Mr.  Verney ;  and  the  present  earl  was  his  second  son. 
Mr.  Verney  marries  a  lady  of  family,  with  a  large  present  fortune, 
and  some  in  contingency.  Lord.  Fermanaugh  on  this  occasion 
makes  a  settlement;  his  first  contemplation  was  to  provide  for  the 
husband  to  maintain  his  wife;  then  to  provide  for  sons,  with 
remainder  to  first  and  other  son^ ;  then  for  the  wife,  if  she  should 
survive,  to  have  an  annuity  of  1600/.  a  year  out  of  an  estate  of  2000/. 
a  year  by  way  of  jointure ;  and  there  is  a  term  created  to  cover  the 
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whole  estate,  and  to  be  made  use  of  by  sale,  mortgage,  or  any  other 
manner,  to  secure  the  1600/.  a  year ;  then  a  limitation  to  first  and 
other  sons  in  tail ;  then  a  500  years  term  to  raise  portions  for 
daughters  if  their  be  no  sons,  or  if  they  die  before  twenty-one. 
The  direction  of  that  trust  is  as  follows :  (here  his  lordship  stated 
the  trusts  of  the  term  particularly). 

Now  by  this,  the  trustees  are  not  to  be  called  upon  to  act  till 
after  the  death  of  the  survivor  of  the  father  and  nrK>ther,  and  then 
to  raise  the  20,000/.,  and  pay  it  at  twenty*one,  or  marriage,  which 
shall  first  happen  after  the  death  of  the  survivor,  and  failure  of  issue 
male.  Now  one  should  think,  if  it  rested  on  these  clauses,  that  it 
was  impossible  to  doubt  what  was  the  intent  of  the  parties;  that  the 
daughter  was  to  have  this  portion  only  after  the  death  of  the  sur- 
vivor, though  it  was  payable  at  twenty-one,  or  marriage ;  and  it 
being  repeated  that  it  was  to  be  after  the  death  of  the  survivor,  it 
could  not  be  dreamt  that  it  should  be  raised  before  it  was  payable, 
in  the  Ufe  of  the  survivor.  It  is  impossible  for  any  court  to  take  a 
liberty  on  such  an  agreement  to  say,  that  notwithstanding  a  time  is 
mentioned  when  it  is  to  be  raised,  when  the  trust  is  to  be  made  use 
of,  and  when  it  is  to  be  paid  to  the  person  receiving  it ;  the  court  can 
order  the  trustees  *to  execute  the  trust  at  a  different  ^  ^^i  i 
time  than  that  which  the  creator  of  that  trust  has    ^  ^ 

appointed. 

But  for  fear  of  a  mistake,  for  fear  that  courts  should  be  induced 
to  go  extraordinary  lengths  in  raising  portions  by  anticipation,  and 
thereby  mangling  the  family  estate,  it  has  subjoined  a  provision 
which  prevents  the  court  from  executing  any  liberty  of  antici- 
pation: for  it  provides,  if  any  daughter  attain  twenty-one,  or  be 
married  during  the  joint  lives  of  the  father  and  mother,  or  in  the 
life  of  the  survivor,  which  is  the  case  which  has  now  happened, 
that  the  portion  of  such  daughter  shall  be  paid  within  one  year  next 
afVer  the  decease  of  the  survivor.  This  clause,  therefore,  puts  the 
case  of  a  daughter's  attaining  the  time  that  the  plaintiff's  counsel 
insist  upon  to  be  the  time  of  vesting,  and  supposes  that  time  to 
happen,  and  then  subjoins  a  bar  to  the  givinff  it  them  by  anticipa- 
tion. Now  on  this  part  of  the  question  Uie  plaintiff's  counsel  have 
grounded  their  demand,  that  this  was  the  time  fixed  for  payment; 
that  it  vested  at  that  period,  and  so  must  be  raised,  their  being  no 
nesative  words  to  the  contrary.  Now  in  pursuance  of  the  prin- 
cipes  and  reasons  on  which  the  cases  are  determined  that  have 
been  cited  with  regard  to  the  vesting  of  portions,  it  is  impossible 
for  me,  under  these  circumstances,  unless  I  should  be  of  opinion  it 
should  now  be  raised,  to  give  an  opinion  on  that  point.  Upon  the 
principles  of  a  former  case,  Cholmondcley  v.  Meyrick,  ante  vol.  1. 

r77,  which  I  have  determined,  and  which  has  been  acquiesced  in, 
have  laid  it  down  as  a  general  rule,  that  where  there  is  nothing 
to  the  contrary,  where  the  parties  have  fixed  upon  a  time  for  the 
payment  of  a  portion,  that  time  is  the  time  of  vesting,  and  is  the 
time  from  which  the  portion  becomes  transmissible;  and  it  is  de- 
termined on  a  simpio  principle,  which  appears  unanswerable,  that 
Vol.  II.  4 
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r     *32      1    w'*®^  *  settlement  says,  ♦as  here,  that  the  daughters 
L  J     shall  have  such  a  portion,  payable  at  marriage,  or 

twenty-one,  which  shall  first  happen,  the  parties  mean  to  do  this ; 
they  mean  to  deiSne  the  time  when  the  daughters  wanted  the  por- 
tion ;  they  name  twenty-one,  when  the  daughter,  by  law,  is  capable 
of  managing  it;  or  marriage,  when  she  requires  it  for  advance* 
ment ;  and  if  the  portion  is  raiseable  out  of  a  reversionary  term, 
where  it  cannot  be  raised  by  anticipation,  the  parties  mean  by  the 
time  twenty-one,  or  marriage,  if  there  is  a  fund ;  but  if  there  be  no 
fund,  it  docs  not  postpone  the  time,  but  is  postponed  for  want  of  a 
fund.  Every  subsequent  clause  says,  if  they  attain  in  the  life  of 
the  father  and  mother,  or  survivor,  that  it  shall  be  paid  in  a  year 
after:  therefore,  with  respect  to  vesting,  it  is  distinct  from  the  pay- 
ment, so  no  opinion  on  it. 

As  to  the  point  of  raising  the  portion,  I  think,  in  all  the  cases 
cited,  the  determinations  were  right  upon  the  circumstances.  I 
think  Lord  Talbot's  determination  in  Hebblethwaite  v.  Cartwright, 
For.  30,  was  right  on  the  case  before  him ;  there  he  said,  "  though 
the  mortgage  or  sale  is  to  be  during  the  term,  which  is  not  to  com- 
mence in. possession  till  the  father's  death,  yet  the  portions  may 
well  be  raised  in  his  lifetime ;  it  being  no  where  said  that  the  portioos 
shall  not  be  raised  till  after  such  time  as  the  term  shall  take  e&ct 
in  possession.  Indeed,  had  there  been  no  express  authority  given 
to  the  trustees  to  sell  or  mortgage,  there  might  be  some  difficulty; 
but  since  they  have  the  power  of  both,  they  may  use  that  which 
best  suits  the  interest  of  tne  daughters."  Here  the  trustees  had  an 
election  to  raise  the  portions  by  mortgage,  or  receipt  of  rents ;  and 
the  subsequent  clause  says,  you  shall  not  sell  or  mortgage  till  the 
portions  become  payable ;  and  out  of  the  rents  and  profits,  it  cannot 
r  *33  1  *^  received  till  after  the  death  of  the  survivor.  It 
L      -  J     is  a  negative,  and  it  is  impossible  for -me,  however 

much  I  should  like  it,  to  give  this  plaintiff  a  sum  to  go  to  market 
with. 

As  to  the  maintenance,  that  is  strong  on  the  words  against  the 
plaintiff's  case,  because  the  declaration  is,  *<  that  the  trustees,  after 
the  decease  of  the  survivor  of  the  father  and  mother,  and  failure  of 
issue  male,  shall  raise  for  maintenance  400/.  until  such  daughter  or 
daughters  shall  attain  fifteen ;  and  700/.  a  year  until  their  portions 
should  become  payable  by  half  yearly  payments  at  Ladyday  and 
Michaelmas,  the  first  payment  to  be  made  on  such  of  the  days  as 
should  happen  next  after  the  decease  of  the  survivor  of  the  father 
and  mother ;"  it  is  therefore  tied  up  to  the  decease  of  the  survivor. 
It  is  represented  to  me,  that  a  haidship  is  hereby  created ;  and  it 
is  said  the  plaintiff  is  entitled  to  have  it  vested  and  transmissible: 
that  the  mother  brought  a  large  fortune,  and  that  the  daughter  has 
no  maintenance  from  her  father's  estate.  Now  as  to  that,  it  plainly 
appears  that  case  was  in  the  thoughts  of  the  parties,  and  they  have 
provided  with  regard  to  it ;  whether  they  have  done  that  wisely  it 
is  not  for  me  to  say ;  but  as  they  have  provided  for  this  case,  I 
cannot  tsrlce  a  stride  further,  and  say,  you  were  not  judges  of  the 
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case,  and  I  will  come  and  distribute  to  your  family  in  other  pro- 
portions than  those  which  the  settlement  directs :  it  is  impossible 
for  a  court  to  assume  such  a  power.  It  appears  there  was  a  cove- 
nant from  lA)rd  Fermanagh,  during  the  joint  lives  of  Lord  Ferma- 
nagh and  the  plaintiff's  grandfather,  Nicholson,  that  as  his  daughter 
would  be  entitled  to  a  furthef  portion  on  his  death,  that  Lord  Fer- 
managh would  contribute  200/.  a  year  in  maintenance ;  and  this 
was  on  a  notion,  that,  on  the  death  of  Nicholson,  there  would  be 
an  increase  of  fortune,  so  that  plaintifPs  mother  would  be  eased, 
and  Lord  Fermanagh  also ;  and  that  was  the  ground  of  their  only 
providing  *for  additional  contributions  to  the  mother,  p  ^04  -1 
and  it  appears  they  intended  to  leave  this  daughter    ^  ^ 

on  the  mother. 

I  cannot  look  upon  this  as  a  set  of  conveyancers  do,  where 
nothing  is  to  be  considered  but  a  quid  pro  quo^  and  buying  an  an- 
nuity at  market,  without  looking  to  the  situation  of  families.  The 
2000/.  a  year  is  nearly  covered  with  the  1600/.  a  year ;  there  is  a 
provision  all  along,  and  a  supposition  that  here  was  always  to  be  a 
surplus  to  the  remainder-man  to  marry  again,  and  200i  allowed  by 
Lord  Fermanagh  for  maintenance  till  Nicholson's  death,  I6OO/4  a 
year  for  the  wife. 

I  think  it  hard  that  I  cannot  raise  this  20,000/. ;  but  the  parties 
have  agreed  it,  and  there  is  no  case  which  authorises  me  to  do  it. 
In  my  opinion,  this  fortune  ought  to  have  been  to  be  raised  at  all 
events ;  for  though  I  cannot  give  any  judgment  upon  it,  1  am  clearly 
of  opinion  that  it  actually  vested  at  twenty-one,  therefore  as  to  this 
point  the  bill  must  be  dismissed  (a). 


Simpson  v.  Paul. 

(Reg.  Lib.  b.  1760,  fol.  452.) 

[9th  <&  10th  March,  30th  May,  1761.  S.  G.  Coxe,  M8S.  8erj.  HiU's  M8S.] 
Where  there  was  a  joint  power  to  husband  and  wife  of  appointing  a  sum  of  money 
among  children,  with  power  in  default  thereof,  for  the  survivor  to  appoint ;  a  partial 
execution  by  both  of  the  original  power,  was  held  to  prevent  the  eiecution  of  the 
Mcoiidary  power  by  the  wife,  who  sarvived. 

BY  articles  of  agreement,  bearing  date  the  2d  of  January,  1717, 
made  previous  to  the  marriage  of  IJr.  George  Paul  witK  Susanna 
Malyn,a  fund  of  10,000/.  was  created  for  the  issue  of  the  marriage ; 
and  it  was  agreed  that  if  there  should  be  two  or  more  children,  and 
one  or  more  of  such  children  should  be  a  son  or  sons,  then  that 
4000/.,  part  of  the  said  10,000/.,  should  be  paid  to  such  eldest  son, 
and  the  remaining  6000/.  should  *be  divided  between  r-  ^g-  -1 
such  eldest  son  and  such  other  child  or  children,  in    ^  J 

such  shares  and  proportions,  as  the  said  George  Paul,  and  the  said 
Susanna,  during  their  joint  lives,  or  in  default  thereof,  the  survivor 
of  them,  should,  by  any  writing  or  writings  under  their  hands,  or 
the  hand  of  the  survivor  of  them,  attested  by  two  or  more  credible 

(a)  There  were  several  other  claima  aet  up  by  the  bill. 
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witnesses,  direct  or  appoint ;  but  in  default  of  such  appointment,  the 
«aid  600(ML  was  to  be  equally  divided  between  such  eldest  son,  and 
such  other  child  or  children,  or  the  survivor  of  them,  part  or  share 
alike,  unless  the  said  George  Paul,  and  the  said  Susanna,  in  their 
lifetime,  or  the  survivor  of  them,  by  writing,  subscribed  and  attested 
as  aforesaid,  should  otherwise  divide  and  apportion  the  same 

There  was  issue  of  the  marriage  one  son,  the  defendant,  GSecMrge 
Paul,  and  two  daughters,  Valentina,  afterwards  the  wife  of  Robot 
Snow,  and  the  defendant,  Susanna  Paul 

Upon  the  marriage  of  the  said  Robert  Snow  with  the  said  Valen- 
tina, Dr.  Paul,  and  Susanna  his  wife,  by  deed  poll,  bearing  date  the 
30th  March,  1743,  appointed,  that  2000/.,  part  of  the  money  in  the 
said  marriage  articles,  after  the  decease  of  the  said  George  Paul, 
and  Susanna  his  wife,  should  belong  to  the  said  Valentina,  as  her 
share  of  the  sum;  and  the  said  Valentina  and  Robert  Snow,  her 
intended  husband,  released  all  claim,  &c. 

Dr.  Paul  by  his  will,  bearing  date  the  4th  of  October,  17S2, 
desired  the  said  Susanna  Paul  to  be  very  kind  to  her  two  daugh- 
ters, Valentina  Snow,  and  Susanna  Paul ;  and  taking  notice  that 
his  eldest  daughter  had  been  advanced  in  marriage,  requested  his 
said  wife,  Susanna  Paul,  to  give  her,  his  said  daughter  Susanna,  so 
much  money  as  would,  together  with  what  she  was  entitled  to  at 
that  time,  amount  to  the  sum  of  5000/.  upon  her  day  of  maniace. 
r  «3a  1  *Mrs.  Paul,  by  deed  poll,  bearing  date  the  26Ui  of 
l-  -I    March,  1755,  appointed,  that  the  sum  of  4000il  which 

remained,  subject  to  her  appointment,  should  belong  and  be  paid 
unto  the  said  George  Paul,  the  son,  and  her  said  two  daughters,  as 
follows:  500Lf  part  thereof,  unto  her  son,  George  Paul;  1750il, 
other  part  thereof,  to  the  said  Valentina  Snow ;  and  1750/.,  the 
remaining  part  thereof,  unto  her  daughter,  Susanna  Paul. 

This  was  a  bill  brought  by  Mrs.^Paul's  executors,  upon  which 
.  several  questions  had  arisen,  and  a  trial  had  been  directed  at  law 
upon  another  point ;  the  cause  now  came  on  upon  the  equity  re- 
served, and  the  principal  question  remaining  was,  as  to  the  validity 
of  the  appointment  by  Mrs.  Paul  of  the  26th  of  March,  1755. 

The  Attorney-General,  the  Solicitor-General,  and  Sewell,  fcnr  the 
defendant,  George  Paul 

Perrott,  Wilbraham,  and  Jones,  for  the  defendants.  Snow  and 
Susanna  Paul,  contended,  that  the  fund  was  divisible  among  the 
children  in  any  proportions  according  to  the  discretion  of  both 
parents.  That  the  lime  when  these  sort  of  powers  are  executed  is 
immaterial,  it  may  be  done  oer  viceSf  Digges's  case,  1  Co.  103.  So 
powers  of  jointuring  may  be  executed  at  different  times,  provided 
the  limits  of  the  power  are  not'  exceeded.  Hervey  v.  Hervey, 
1  Atk.  561,  Barnard  103.  et  vide  Zouch  v.  Woolston,  Burr.  1136, 
Bl.  Rep.  281.  Though  the  appointment  to  Mrs.  Snow  was  said  to 
be  as  her  shares  yet  mat  must  only  be  understood  as  meaning  her 
then  share. 

The  Lord  Chancellor. — The  question  for  my  determination  is. 
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whether,  under  the  circumstances  of  this  case,  the  second  appoint 
ment,  made  *by  Mrs.  Paul  alone  after  her  husband's  p  ^^^  ^ 
death,  be  good  or  not ;  and  that  must  depend  on  what    ^  -I 

was  the  reason  and  intent  of  the  parties  creating  the  power,  as  there 
appears  to  have  been  no  judicial  determination  in  similar  cases,  viz, 
whether,  after  a  partial  execution  by  baron  and  feme  of  an  original 
power,  a  secondary  power  to  arise  in  default  of  the  execution  of  the 
original  power,  can  have  any  effect ;  and  after  the  best  considera- 
tion I  have  been  able  to  give  this  question,  I  am  of  opinion  that  a 
partial  execution  of  an  original  power  like  the  present,  respecting 
the  appointment  of  portions  among  children,  will  prevent  the  se- 
condary power  given  to  the  survivor  from  taking  place. 

My  reason  is,  as  the  father,  who  had  the  natural  right  of  allotting 
portions  to  his  children,  has  thought  fit  to  let  in  his  wife  for  a  part 
in  such  allotment,  and  in  case  of  a  default  of  appointment  by  them 
jointly,  has  empowered  the  survivor  to  allot ;  that  they  having  taken 
up  the  execution  of  the  joint  power  in  part,  have  thereby  brought 
into  life  that  power,  on  the  deadness  of  which  the  other  was  to 
arise ;  and,  in  this  particular  case,  I  am  inclined  to  think  Dr.  Paul 
considered  it  so.  ISfot  that  he  meant  to  bind  himself  by  this  partial 
execution  so  as  to  prevent  a  further  joint  execution,  if  his  children 
should  require  it :  lor  these  sort  of  powers  may  be  executed  in  part 
at  one  time,  and  part  at  another,  as  the  exigencies  of  the  family 
may  require ;  and  this  may  be  repeated  at  different  times  by  the 
father  and  mother,  till  the  whole  trust  money  is  appointed  among 
the  children.  Di^ges's  case,  1  Ca  173.  Vide  Doe  v.  Milbome, 
2  T.  R.  721.  Siu;d.  on  Pow.  270,  &  seq.  But  that  he  considered  it 
as  the  whole  of  Valentina's  fortune,  appears  by  the  expressions 
made  use  of,  which  is,  not  her  part,  but  her  shares  which  shews  he 
considered  himself  as  executing  his  power  of  allotting  the  shares 
among  his  children ;  and  if  no  future  allotment  *was  ^  «oo  i 
made  by  him,  that  the  60002^  should  be  shared  equally    ^  ^ 

amongst  his  three  children. 

This  is  confirmed  by  the  expression  in  his  will,  whereby  he 
directs  his  wife  to  make  up  Valentina's  fortune,  with  what  she  is 
entitled  to,  5000/.  in  the  whole,  out  of  his  personal  estate.  The 
word  entitled  shews  he  considered  her  share  as  fixed,  for  if  it 
depended  on  a  subsequent  allotment  by  his  wife,  the  expression  is 
improper.  His  family  were  grown  up,  and  it  is  reasonaole  to  sup- 
pose tnat  he  considered  them  entitled  to  this  GOOOil  in  equal  propor- 
tions ;  and,  I  think,  it  would  be  dangerous  to  say,  when  a  father, 
on  the  proposal  of  a  daughter's  marriage,  sees  it  necessary  to  exer- 
cise his  power,  by  allotting  her  her  fortune  or  share,  without  going 
further,  as  to  his  other  children,  till  a  like  occasion  calls  for  it ;  that 
he  thereby  leaves  the  remainder  to  be  partially  distributed  by  his 
widow.  It  is  unfavourable  and  unreasonable  to  suppose  he  intended 
it ;  and  it  is  derosatory  to  the  disnitv  of  the  marriage  state  to  allow 
the  wife  to  control  the  intent  of  her  husband  relating  to  a  provision 
for  his  children. 

I  am  therefore  of  opinion,  tliat  as  the  first  power  was  in  part  exe- 
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cuted  by  Dr.  Paul,  the  seoondary  power  to  Mrs.  Paid  as  the  sur- 
vivor, in  default  of  a  joint  appointment,  did  not  arise. 

If  it  had  been  so  intended,  it  misht  have  easily  been  so  expressed ; 
in  default  of  appointment  of  all  or  any  part,  then  as  to  what 
remained  unappointed,  to  be  subject  to  the  power  of  the  survivor; 
but  that  not  being  the  case  here,  the  appointment  by  Mrs.  Paul  is 
void,  and  the  4000iL  must  be  divided  in  equal  moieties  between  the 
son,  and  his  sister  Susanna. 

See  Mac  Adam  ▼.  Logan,  8  Bro.  C  C.  310,  where  a  power  to  the  ttiMiivtr  of 
huBband  and  wife,  waa  held  not  well  executed  by  an  appointment  by  both:  abo 
lognm  ▼.  Ingram,  3  Atk.  88.  Hamilton  ▼.  Royae,  2  Sch.  &  Lef.  315. 


[    *39     ]  *Drury  v.  Drury. 

(Reg.  Lib.  ▲.  1760,  fol.  466.) 

[S7th,  88th  6l  29th  Feb.  1760. 3d,  4th,  6th,  &  7th  Feb.dc  Ut  June,  1761.  8.  C.  Amh. 
M88.  Seweli,  M8S. 

Determinationa  of  the  Lord  Chancellor,  1st  That  the  statute  of  27  H.  8,  which  intro- 
duced jointures,  extendii  to  adult  women  only,  infants  not  being  particularly  named; 
and  therefore  that,  notwithstanding  a  jointure  on  an  infant,  she  may  wave  the 
jointure,  and  elect  to  take  dower.  2dly,  That  a  covenant  by  the  husband  that  hb 
heirs,  executors,  or  administrators,  shall  pay  the  wife  an  annuity  for  her  life  in  full 
for  hei  jointure,  and  in  bar  of  dower,  without  expressing  that  it  shall  be  charged  on 
any  particular  lands,  or  be  secured  out  of  lands  generally,  is  not  a  good  equitable 
jointure  within  the  statute.  3dly,  That  a  woman,  being  an  infant,  cannot,  by  any 
contract  previous  to  her  marriage,  bar  hertelf  of  a  distributive  share  of  her  husband's 
personalty  in  case  of  his  dying  intestate :  reversed  on  appeal  by  the  House  of  Lords ; 
nextcas% 

BY  indenture,  bearing  date  the  6th  of  October,  1737,  and  made 
between  Sir  Thomas  Drury,  then  Thomas  Drury,  esquire,  of  the 
first  part ;  the  defendant,  then  Martha  Tyrell,  spinster,  one  of  the 
daughters  of  Sir  John  Tyrell,  baronet,  deceased,  of  the  second  part; 
and  Joseph  Townsend,and  Thomns  Matthews,  esquires,  of  the  third 
part ;  after  reciting  a  marriage  then  intended  between  the  said  Sir 
Thomas  DrUry,  and  the  defendant,  it  was  declared  and  agreed  that 
the  said  Sir  Thomas  Drury  should  be  entitled  to,  and  receive  all  the 
personal  estate  and  effects  which  the  defendant  was  possessed  of, 
or  entitled  to,  for  his  own  use  and  benefit ;  and  that  all  the  lands, 
tenements,  and  hereditaments,  then  late  of,  the  said  John  Tyrell, 
deceased,  which  should  descend  to  or  devolve  upon  the  defendant 
during  the  intended  coverture,  should  be  settled  and  assured  in 
manner  thereinafter  mentioned ;  and  also  that  the  defendant,  in  case 
she  should  survive  the  said  Sir  Thomas  Drury,  should  have  or 
enjoy  an  annuity  or  yearly  sum  of  0007.,  clear  of  all  taxes  and 
deductions  whatsoever,  during  her  life,  ftfr  and  in  the  name  of  iier 
jointure,  and  that  the  same  should  be  taken  and  accepted  by  her  in 
full  satisfaction  and  bar  of  all  dower  or  thirds  of,  in,  to,  or  out  of, 
any  lands,  tenements,  or  hereditaments  whatsoever,  whereof  or 
r  #^0  -I  wherein  the  said  Sir  Thomas  Drury  then  was,  *or  at 
*-  J    any  time  thereafter,  during  the  intended  coverture, 

should  be  seised  of  any  estate  of  inheritance,  and  also  in  lieu  and 
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full  satisfaction  of  any  share  or  distributary  part  of  any  personal 
estate  inrhicb  the  said  Sir  Thomas  Drury  should  be  possessed  of  or 
entitled  to,  and  which  she  could  or  might  claim  or  demand  by  virtue 
of  the  statute  for  the  distribution  of  intestate's  estates,  or  otherwise 
howsoever.  And  the  said  Sir  Thomas  Drury,  in  consideration  of 
the  said  intended  marriage,  and  of  the  portion  which  the  defendant 
was  possessed  of,  or  entitled  to,  and  which  would  accrue  to  him  in 
case  the  said  marriage  should  take  effect,  did,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree  to,  with  the  said 
Joseph  Townsend  and  Thomas  Matthews,  their  executors  and 
administrators,  that  the  heirs,  executors,  or  administrators  of  him, 
the  said  Sir  Thomas  Drury,  in  case  the  defendant  should  survive 
him,  should  pay  her,  during  ner  life,  the  yearly  sum  of  600/.,  without 
any  abatement  whatsoever,  half  yearly ;  and  also  that  in  case  any 
lands,  tenements,  and  hereditaments  of  the  said  Sir  John  Tyrell, 
deceased,  should  in  an}rwise  descend,  remain,  accrue,  or  come  to 
the  defendant  during  her  said  coverture,  then  the  said  Sir  Thomas 
Drury  and  the  defendant  should  and  would  immediately  thereupon 
convey,  settle,  and  assure  all  such  lands,  tenements,  hereditaments, 
to  the  uses  after  mentioned :  that  is  to  say,  to  the  use  of  the  said  Sir 
Thomas  Drury,  during  his  life,  and  aifterwards  to  the  use  of  the 
defendant  and  her  assigns  during  her  life,  and  after  her  death  ta 
the  use  of  the  said  Sir  Thomas  Drury  and  his  heirs  and  assigns 
for  ever. 

The  deed  was  executed  by  the  defendant  in  the  presence  of  Mrs. 
Elizabeth  Kellaway,  her  guardian,  who  was  also  a  subscribing  wit- 
ness. The  defendant  was  entitled  to  a  portion  not  exceeding 
20002. ;  she  was  then  an  infant,  being  a  month  under  the  age  of 
twenty-one. 

•On  the  20th  of  January,  1750,  Sir  Thomas  Drury  ^  ^ .-  ^ 
died  intestate,  being  seized  in  fee  of  an  estate  and     ^  i 

mansion-houto  at  Overstone,  in  the  county  of  Northampton,  of  the 
yearly  .value  of  about  26002.,  and  of  a  personal  estate  amounting  to 
above  60,000/.  He  left  the  defendant,  his  widow,  and  the  plaintiffs, 
Mary  Ann. and  Jocosa  Catharina,  his  only  children  and  coheiresses 
at  law. 

The  defendant.  Lady  Drury,  having  taken  out  letters  of  admimV 
tration,  and  possessed  herself  of  the  personal  estate,  the  present  bitt 
was  filed  by  the  daughters  for  an  account  of  the  rents  and  profits 
of  the  real  estate,  and  of  the  personal  estate,  &c. 

Lady  Drury,  by  her  answer,  insisted,  that  as  she  was  an  infant 
when  she  executed  the  said  indenture  of  settlement,  and  at  the  tin)e 
of  the  marriage,  she  could  not,  nor  ought  to  be  barred  by  the  said 
indenture,  but  was  at  liberty  to  make  her  election  whether  she 
would  accept  the  said  annuity  or  waive  the  same,  and  tsrke  her 
dower  out  of  the  real  estate,  and  her  distributive  share  of  the  per- 
sonal estate. 

The  cause  was  twice  argued :  first  on  the  27th,  28tb  and  29th  of 
February,  1760,  by  the  Solicitor  General,  Wilbraham,  and  Brown- 
iog,  for   the  plaintiffs;  and   the  Attorney-General,  Hoskins,  and 
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Cotnyn,  for  the  defendant ;  and  secondly,  on  the  3d,  4th,  6th  and 
7th  of  February,  1761,  by  the  Solicitor^eneral,  Perrott,  Wiltnraham, 
end  Stainsby,  for  the  plaintiifs;  and  the  Attorney-General,  Sewell, 
and  Hoskins,  for  the  defendant 

For  the  plaintiffs. — ^Two  general  questions  arise  upon  the  present 
case:  1st  Whether  a  feme  infant  can  bar  her  right  to  dower  by 
an  agreement  before  marriage  ?  and  2dly.  Whether  such  agree- 
ment can  bar  her  of  her  share  of  the  personal  estate  of  her  husband 
under  the  statute  of  distribution  ? 

r  ^42  1  *^®^  '^^^  common  law  considered  dower  as  a  rea- 
l-  -I    sonable  provision  for  the  wife  out  of  the  real  estate 

of  the  husband,  and  totally  distinct  from  her  own  inheritance.  Lord 
Coke  defines  it  so  from  Bracton,  propter  anus  matrimonii^  &c.  Ca 
Lit  30.  bf  ascertained  by  a  writ  of  dower,  complete  by  the  hus- 
band's death,  inchoate  upon  marriage.  Dower,  ad  ostium  ecduim 
was  a  provision  made  bv  the  husband  of  age  after  marriage.  Dower, 
ex  assensu  patris^  might  be  by  an  infant  husband  Bract  lib.  2. 
c.  39.  But  in  both  these  cases  the  wife  might  refuse,  and  elect  dower 
at  common  law ;  her  power,  however,  arose  not  from  her  infancy, 
but  the  coverture.  Infancy  could  not  be  regarded,  because  since 
infants  might  enter  into  the  principal  contract,  marriage,  it  was 
thought  consequential,  that  they  might  bind  themselves  in  every 
thins  attendant  thereon. 

Tnis  right  to  dower  being  a  freehold  interest,  no  provision  could 
bar  it  by  way  of  collateral  satisfaction.  Vernon's  case,  4  Rep.  For 
she  could  not  give  a  release  before  marriaffe,  as  she  had  tnen  no 
title  to  dower,  and  she  could  not  be  compelled  to  levy  a  fine  after 
marriage :  hence  great  inconveniences  were  found  to  arise.  It  was 
thought  unreasonsibie  that  where  a  person  of  very  large  estate  mar- 
ried a  young  woman  of  little  or  no  fortune,  she  should  be  at  all 
events  entitled  to  one  third  of  it. 

To  remedy  this  inconvenience  was  one  reason  of  the  invention 
of  uses ;  and  as  the  wife  was  not  dowable  of  lands  in  use,  the  hus- 
band frequently  procured  an  estate  to  him  and  bis  wife,  &c.  for  a 
competent  provision  for  her  after  the  husband's  death;  but  if,  after 
the  jointure  made,  the  husband  became  seised  of  new  lands,  she  be- 
came entitled  to  dower  out  of  such  new  acquired  lands  also :  so  that 
there  could  be  no  fixed  provision  for  the  vnfe. 

When  the  statute  of  uses  was  made,  which  transferred  the  use 
r  « .  A  -1  into  possession,  if  some  particular  provision  had  *not 
■-  -'    been  inserted,  the  wife  would  have  had  both  her  joint- 

ure and  dower.  The  subsequent  clauses  were  therefore  inserted  in 
the  statute,  to  prevent  those  wives  who  had  jointures  already  made 
from  taking  any  further  provision  by  way  of  dower;  it  therefore 
recites,  that  "  whereas  divers  persons  have  purchased,  or  have  estate 
made  or  conveyed  to  them,"  the  words  not  being  confined  to  pur- 
chase, but  extending  to  conveyances  being  made.  In  all  cases 
where  jointures  are  made,  the  subsequent  marriage,  which  at  com- 
mon law  gave  a  title  to  dower,  after  the  act  gave  no  such  title.  It 
does  not  therefore  arise  from  the  consent  of  the  wife  that  the  joint- 
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ure  takes  awa^  the  right  to  dower,  but  having  the  joinlvre  ike  does 
not  gain  any  title  to  dower. 

The  words  of  the  act  are  so  general  that  it  gives  no  coloor  to 
the  constructive  exception  of  infants:  **%verj  woman  marriedy 
having  jointure  made,  shall  not  claim  nor  have  title  to  any  dower  :** 
this  includes  infants.  The  statute  was  penned  with  the  greatest 
accuracy,  and  after  the  most  mature  deliberatiour  If  it  had  been 
intended  by  the  legislature  that  infants  should  have  been  omitted,  it 
would  have  been  so  provided.  The  only  case  in  whicl^  the  wife 
might  have  been  injured  by  the. power  and  influence  of  the  husband, 
viz.  in  jointures  after  marriaae,  is  expressly  provided  for  by  the  act 
This  provision  proves  the  rufe  of  construction  to  be  general,  where 
not  otherwise  provided  for :  the  bar  to  dower  is  created  and  opposed 
to  married  women,  and  the  proviso  onlv  removes  the  bar  at  their 
election  in  one  particular  case,  and  in  tnat  only* 

A  question  must  have  arisen  upon  this  act,  whether  a  woman 
could  refuse  a  jointure  before  marriage,  within  thirty^five  years 
after  it  passed :  for  in  the  case  of  the  Earl  of  Leicester  v^  Haydon, 
Plowd.  396.  a,  which  occurred  in  the  13  £liz«,  Anderson,  after 
mentioning  the  proviso  in  the  statute,  observed,  that  <<  forasmuch  as 
it  speaks  of  an  ^assurance  after  marriaee,  it  has  been  |.  ^ . .  -■ 
held,  that  if  the  assurance  be  made  before  marriage,     *-  -> 

she  shall  not  refuse  it ;  for  the  judges  took  the  intent  of  the  makers 
of  the  act  to  be  so  by  the  implication  of  the  words.''  The  words 
of  the  fourth  resolution  in  Vernon's  case,  are  equally  explicit  and 
comprehensive ;  that  **  if  a  jointure  be  made  to  a  woman  before 
marriage,  after  the  husband's  death  the  wife'  cannot  waive  it  and 
take  dowen"  And  again  in  Co.  Lit  87.  a,  it  is,  laid  down  equally 
generally,  "  if  a  jointure  be  made  before  marriage,  the  wife  cannot 
waive  it  and  claim  dower  at  common  law :"  upon  which  passage 
Lord  Hale,  in  the  margin  of  his  own  Co.  Lit  has  added  these 
words,  '^  licet  ell  $aU  deins  age  ne  poet  waive  ut  videtur.** 

In  the  construction  of  all  statutes  infants  are  bound  unless  ex- 
pressly  excepted.  The  1  Ric«  3.  c  1.  enablii^  cestui  que  use  to 
make  feoffments ;  the  1  Ric.  8.  c.  7.  and  4  Ben.  7.  c.  24.  as  to 
fines ;  the  23  Hen.  8.  and  21  Jac.  1.  Statute  of  Limitations,  ex- 
pressly except  infants.  The  case  of  Stowell  v.  Zouch,  Plowd.  353, 
IS  in  point,  that  general  words  extend  to  infants.  In  penal  acts  they 
are  even  comprehended. 

It  is  objected,  from  the  statute  of  wills,  that  infants  are  compre- 
hended in  that  act  which  uses  the  most  general  terms.  That  objec- 
tion may  be  answered,  first,  that  idants  are  restrained  by  the  ex- 
press provisions  of  34  Hen.  8,  which  shews  that  there  was  at  least 
considerable  doubt  whether  they  were  not  comprehended.  Se- 
condly, That  it  would'  have  been  absurd  that  infants  should  be 
enabled  to  do  that  by  will  which  they  could  not  do  by  deed. 
Thirdly,  That  the  statute  of  wills  differs  from  the  present,  inasmuch 
as  it  is  an  empowering  statute,  which  the  present  is  not :  here  the 
woman  is  not  an  actor. 

The  cases  of  Price  v.  Seys,  Bernard,  Oh  Rep.  117,  and  Hervey 
Vol.  IL  5 
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V.  Ashley  (ft),  are  authorities  for  the  point;  in  the  former,  Lord 
r      *45      1     Hardwicke  *said,  that  it  was  clear  law  that  if  a 
'-  ^     man  married,  and  before  marriage,  in  consideration 

of  it  and  her  portion,  makes  a  jointure  on  his  wife,  though  she  was 
an  infant  she  cannot  waive  her  jointure;  and  afterwards  in  Harvey 
▼.  Ashley,  Sir  Dudley  Ryder,  who  was  counsel  for  the  infant, 
speaking  of  Price  v.  oeys,  observed,  that  the  dower  being  barred 
was  no  more  than  the  effect  of  the  statute  of  jointure,  which  makes 
all  jointures  of  infants,  as  well  as  women  of  full  age,  a  bar.  Har- 
vey V.  Ashley  was  determined  by  Lord  Hardwicke,  after  great 
deliberation,  and  from  a  written  opinion.  His  Lordship  thought 
that  marriage  agreements  differed  from  all  others ;  that  the  princi- 
pal consideration  was  the  marriage :  as  soon  as  that  was  had,  the 
contract  had  become  executed,  and  could  not  be  set  aside :  for  the 
children  were  purchasers,  who  acquire  a  riffht  which  cannot  be 
defeated  by  the  failure  of  either  party.  His  Lordship  added,  that 
this  court  should  be  tender  of  breaking  in  upon  marriage  contracts. 
The  law  intrusts  fathers  and  guardians  with  the  marriam,  there- 
fore it  must  with  the  settlement:  if  they  are  guilty  of  a  breach  of 
trust,  they  must  be  chargeable. 

The  opinion  of  conveyancers  has  been  uniform,  that  an  inftnt 
feme  might  be  bound  by  a  jointure,  who  consider  the  dower  as  suf- 
ficiently barred  by  a  jointure,  and  that  it  is  unnecessary  to  enquire 
whether  such  jointure  was  made  on  an  infant  of  an  adult.  In  the 
course  of  the  225  years  which  have  elapsed  since  the  passing  of 
the  statute,  no  attempt  has  been  made  to  overturn  a  jointure  made 
before  marriage  on  tne  ground  of  infancy ;  the  opinion  has  so  far 
prevailed,  that  half  the  settlements  in  the  kingdom  would  be  over- 
turned by  a  contrary  decision.  The  Court  of  Chancery  too,  has» 
by  its  constant  practice,  sanctioned  this  construction  of  the  statute, 
by  directing,  on  the  application  for  the  marriage  of  an  infant  female 
r  *46  1  ^^^'^^  ^^  ^®  court,  that  the  master  should  see  a  pro- 
*-  J    per  settlen^ent  mada     The  court  must  certainlv 

have  always  understood  that  such  settlement  was  binding  on  both 
parties. 

The  words  in  the  present  case  will  make  a  good  equitable  join- 
ture ;  for  though  it  does  not  stipulate  a  jointure  of  freehold  in  lands, 
yet  it  stipulates  an  annuity  for  and  in  the  name  of  her  joiniwre. 
Lord  Coke  defines  a  jointure  to  be  a  competent  livelihood  of  free^ 
hold  in  lands  for  the  life  of  the  wife,  to  take  effect  presently,  in 
possession  or  profit,  upon  the  death  of  the  husband.  A  court  of 
equity  would  therefore  perceive  that  this  was  an  ample  provision, 
stipulated  before  marriage,  and  accepted  by  the  defendant:  they 
are  a  specific  lien  upon  the  husband's  lands.  Wherever  provisions 
have  been  made  for  married  women,  either  out  of  trust  estates,  or 
out  of  the  funds,  or  out  of  copyholds,  equity  has  carried  them  into 
execution.  Davila  v.  Davila,  2  Vem.  724.  Vizard  v.  Longden. 
See  the  case  stated,  and  the  observations  upon  it,  poft^  p.  66.  Jar- 
don  V.  Savage,  2  £q.  Ab.  102.    See  post,  p.  66.    Every  agreement 

(ft)  3  Atk.  607.    Then  ii  tbo  •  noteof  thu  cue  in  Wilm.  Op.  dee.  p. 919.  n. 
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may  be  carried  into  execution  in  a  court  of  equity,  and  all  casea 
that  regard  marriage  agreements  have  been  universally  protected. 
Strickland  v.  Coker,  ti  Ch.  Ca.  211.  Vernon  v.  Veraon,  2  P.  W. 
504.  Lechmere  v.  Earl  of  Carlisle,  3  P.  W.  211.  Walker  v. 
Walker,  1  Yes.  54.    Goring  v.  Nash,  3  Atk.  186. 

2dly.  As  to  the  right  of  the  infant  to  bar  her  share  of  the  personal 
estate  of  the  husband.  At  common  law,  marriage  was  considered 
as  an  absolute  gift  to  the  husband  of  all  the  wife's  personal  chattels, 
and  in  case  of  the  husband's  surviving,  of  all  her  real  chattels,  Co. 
Lit  151.  a,  and  equity  held  that  a  chose  in  action,  or  a  contingent 
interest  in  the  wife,  might  be  assimed  by  the  husband.  .  ^.  . 
•Duke  of  Chandos  v.  Talbot,  2  R  W.  607.  To  re-  ■■  *^  • 
medy  this  exorbitant  power  of  the  husband,  equity  supported  all 
agreements  previous  to  marriage  as  calculated  to  abridge  it 
Franklin  v.  Thornbury,  1  Vera  132.  Blois  v.  Ladv  Hereford, 
2  Vem.  502.  Cannel  v.  Buckle,  2  P.  W.  242.  And  the  argument 
in  favour  of  this  power  is  stronffer  than  in  respect  of  real  estate, 
for  even  supposing  that  the  husoand  could  not  prevent  his  infant 
wife  from  electing  dower  after  his  death  out  of  his  lands,  yet  it 
must  be  admitted  that  he  could  by  will  or  otherwise  have  given  his 
personal  estate  away  at  pleasure:  her  right  to  it  arose  as  much 
from  his  intestacy  as  her  miirriage.  Probably  Sir  Thomas  Drury 
omitted  to  make  a  will,  relying  upon  the  validity  of  the  instrument. 
See  Lord  Cowper's  reasoning  in  Davila  v.  Davila. 

For  the  defendant. — The  first  question  for  the  consideration  of 
the  court  is,  whether  a  deed,  purporting  to  be  a  jointure  of  lands 
on  an  infant,  can  bar  her  claim  to  dower  ?  Secondl v.  Whether  the 
present  deed  contains  such  a  provision  as  to  be  considered  a  jointure 
in  a  court  of  equity  1  And  thirdly.  Whether  an  infant  feme  can  bar 
her  claims  to  her  share  of  her  husband's  personal  estate  under  the 
statute  of  distribution? 

1st  At  common  kw  the  provisions  attendant  upon  the  marriase 
contract  were  settled  with  great  wisdom ;  the  husband  took  tne 
whole  of  the  wife's  personal  estate,  was  entitled  to  one-third  of  her 
real  estate  by  curtesy,  and  the  wife  surviving  her  husband  was 
reciprocally  entitled  to  one-third  as  her  dower.  No  jointure  made 
on  her,  though  she  was  of  the  age  of  twenty-one,  could  then  bind 
her;  but  she  might  waive  it,  and  claim  one-third  of  any  estate 
which  the  husband  had  been  seized  of  at  any  time  during  the 
coverture. 

AAer  the  statute  of  uses,  a  jointure  made  upon  her  ^  « .g  .. 
^previous  to  marriage  was  held  conclusive.  The  law    ^  ^ 

allowed  na  collateral  satisfaction  to  bar  dower,  the  statute  points 
one  out  It  must  be  made  of  lands  and  tenements,  to.  take  eflect  in 
possession  or  profit  presently  after  the  death  of  the  husband,  and  be 
for  the  term  of  her  life,  or  a  greater  estate,  otherwise  she  has  her 
election  to  take  dower  or  not  in  the  same  manner,  as  it  was  not 
intended  that  it  should  be  in  the  power  of  the  husband  to  impose  a 
jointure  without  the  consent  of  the  wife ;  she  was  also  allowed  to 
elect  in  the  case  of  a  jointure  made  after  marriage. 

As  the  law  stood  then,  and  has  ever  since  been  clear  and  un- 
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doubted,  that  no  conveyance  or  acceptance  of  any  real  estate  could 
bind  an  infant  either  male  or  female,  it  could  never  be  the  intent  of 
the  act  that  a  jointure  made  upon  an  infant  feme  should  be  cx)nclu- 
sive.  As  the  legislature,  therefore,  had  no  thought  that  an  infant 
could  have  power  to  enter  into  so  important  an  act,  they  were  not 
mentioned.  It  could  never  have  been  intended  that  infancy  should 
deprive  the  wife  of  this  important  right  of  choosing  for  herself,  and 
give  the  power  to  the  husband  of  imposing  what  jointure  be  pleased 
upon  hen  These  general  acts  must  be  construed  according  to  the 
subject  matter  which  they  treat  of,  and  the  intent  of  the  legislature 
respecting  it,  and  not  according  to  the  most  extensive  construction 
which  the  words  will  bear.  Many  instances  are  given  of  this  equi- 
table construction  of  statutes  in  Plowden's  note  at  the  end  of  the 
case,  Eyston  v.  Studd,  465.  Such  a  doctrine  would  produce  great 
inconveniencies ;  a  man  of  a  great  real  estate  might  procure  an 
infant  of  the  tenderest  years  to  marry  him,  and  by  setthng  a  small 
part  of  his  real  estate  upon  her  by  way  of  jointure,  bar  her  of  dower, 
while  he  at  the  s^me  time  acquired  an  absolute  property  in  all  her 
personal  estate. 

As  to  the  marginal  note  of  Lord  Hale,  is  it,  in  the  first  place, 
r  •40  1  ^^^^^  ^^^^  ^^  ^  ^^^  handwriting  ?  If  it  is,  is  his  *mere 
*-  -I    dictum  an  authority  ?    Lord  Coke's  comment,  where 

he  says,  that  a  jointure  made,  whether  the  infant  be  above  or  under 
the  age  of  nine  years,  is  good,  is  now  given  up:  and  in  considering 
Lord  Hard  wicke's  opinion,  it  must  be  remembered  that  it  was  only 
an  obiter  dictum^  and  founded  on  the  authority  of  this  passage. 
The  case  of  Harvey  v.  Ashley  did  not  call  for  such  an  opinion :  die 
court  only  there  decided,  that  a  husband,  having  made  a  proper 
settlement  on  the  wife,  with  the  consent  of  her  friends,  might  model 
her  fortune  as  he  pleased.  The  authority  of  Sir  Joseph  ^kyll,  in  a 
case  which  more  immediately  called  for  the  determination  of  this 
point,  is  the  other  way.  In  the  case  of  Cray  v.  Willis  (a),  9  Yin.  Ab. 
349,  he  was  of  opinion  that  a  feme  infant  might  elect  to  abide  by  a 
jointure  made  to  her  upon  marriage  when  she  came  of  age. 

2dly.  Even  supposing  that  it  was  intended,  upon  the  construction 
of  the  act  of  Hen.  8.  that  an  infant  should  be  bound  by  a  jointure 
of  lands, yet  in  the  present  case,  there  is  no  jointure  of  lands;  it  is 
neither  a  grant  of  lands,  nor  of  any  interest  or  estate  out  of  lands; 
it  is  a  mere  covenant  to  pay  an  annuity,  which  cannot  in  law  be 
considered  as  within  the  intent  of  the  act.  And  though  there  may 
be  equitable  bars  to  dower,  either  by  the  settlement  of  land,  of 
which  the  husband  is  at  the  time  of  the  marriase  seised  of  the  re- 
version or  remainder,  or  of  copyhold,  or  leasehold,  or  other  personal 
estate ;  yet  none  of  the  instances  produced  shew  that  in  those  cases 
the  wife  was  an  infant  at  the  time  of  the  settlement.  There  was 
no  real  security  for  the  performance  of  the  covenant;  so  that  the 
husband  might,  before  his  death,  have  disposed  of  all  his  real  and 
personal  estate,  and  left  the  defendant  destitute  of  all  provision. 

(a)  Tliera  it  t  ■hoit  note  of  thii  cmo  from  the  regfiflter^e  book,  in  Wifan.  Op.  Su. 
^St3. 
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*3d.  As  to  the  third  question,  whether  the  defendant  r  ^rq  -i 
coold  be  barred  by  this  agreement  of  any  riffht  which-    ^  ^ 

the  law  gives  her  in  respect  of  her  share  of  her  husband's  personal 
estate,  that  is  wholly  foreign  to  the  consideration  of  the  statute  of 
21  Hen.  8.  which  only  regards  real  estates.  There  is  no  founda- 
tion for  equity  to  confirm  such  an  agreement  of  the  infant,  it  being 
altogether  unnecessary,  as  the  husband,  notwithstanding  the  mar- 
riage, has  an  absolute  power  over  the  personal  estate  during  his 
lifetime,  and  by  will  after  his  death ;  and  no  instance  can  be  shewn 
of  any  agreement  made  by  an  infant  which  could  bar  him  or  her  of 
any  contingent  possible  right  or  interest  either  in  a  real  or  personal 
estate. 

As  to  the  argument  that  the  contract  for  making  a  provision 
consequent  upon  marriage,  and  the  marriage,  are  one  entire  con< 
tract,  and  ought  to  be  performed  by  both  the  contracting  parties ; 
there  is  no  foundation  for  any  such  rule  either  in  law  or  equity. 
Settlements,  or  agreements  for  settling,  by  an  infant  husband,  by 
way  of  provision  upon  himself  or  children,  cannot  be  binding ;  nor 
of  an  infant  wife  to  settle  her  own  lands  upon  the  husband,  and  the 
issue  of  the  marriage,  unless  afterwards  assented  to :  nor  have  the 

Sinions  of  great  lawyers  been  so  unanimous  as  are  represented. 
r.  Pigot,  in  the  case  of  Sir  Marmaduke  Dorrel,  considered  the 
matter  to  be  so  doubtful,  that  he  recommended  the  opinion  of  the 
court  to  be  taken  upon  it  The  reason  why  the  point  has  not  been 
raised  before  is,  because  no  question  is  ever  asked  as  to  the  age  of 
the  wife :  the  word  jointure  has  been  considered  sufficient  to  satisfy 
all  enquiries. 

The  Lord  Chancellor — (After  stating  the  prayer  of  the  bill, 
and  the  settlement).  The  question  is,  whether,  sitting  in  a  court  of 
equity,  I  can  bind  the  infant  to  a  specific  performance  p  ^. ,  ^ 
*of  this  agreement,  and  bar  her  from  claiming  her    ^  -^ 

dower  at  law,  and  her  share  of  the  personal  estate,  under  the 
statute  T 

The  law  of  England,  which,  from  a  principle  of  natural  and  po- 
litical wisdom,  allowed  and  encouraged  early  marriages,  and  from 
a  principle  of  equal  wisdom  disallowed  young  persons  to  enter  into 
personal  contracts  till  they  attained  a  reasonable  maturity  of  judg- 
ment (which  the  universal  consent  of  this  nation  fixed  at  the  ase 
of  twenty-one),  found  it  necessary  to  accompany  their  maturity  lor 
natural  contracts  by  its  own  provision  for  the  civil  rights,  reci- 
procal to  both  the  parties  that  entered  into  the  marriage  state. 

In  this,  as  well  as  in  other  cases,  the  ancient  law  neglected  per- 
sonal estate  as  an  object  then,  as  it  really  was,  of  no  consideration, 
and  solely  regarded  the  realty.  The  quantum  provided  for  the 
wife  was  one-third  of  the  lands  and  tenements  of  which  the  husband 
was  seised  during  coverture,  with  a  reciprocity  as  to  the  nature  of 
the  estate  which  was  required  to  be  such,  as  if  the  wife  were  seised 
of  the  like  estate,  the  husband  would  be  tenant  by  the  curtesy.  Of 
this  provision,  made  by  law,  she  could  not  be  deprived,  nor  could 
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the  husband  augment  it  but  by  ccmtract  after  their  respective  ages 
of  twenty-one  years ;  for  if  the  husband  varied  this  proportion  by 
endowment,  ad  ostium  ecclesuBf  he  must  be  of  full  age ;  if  the  en- 
dowment is  ex  assensu  pairis^  it  is  of  lands,  &c*  whereof  the  father 
is  seised  in  fee,  and  consequently  is  the  endowment  of  the  father, 
and  not  of  the  son;  but  in  both  these  cases  the  woman  is  not  bound 
till  she  enters  and  agrees  after  the  death  of  the  husband.  The  law 
throwing  descents  first  on  the  males,  seems  to  have  considered  the 
woman  as  purchaser,  and  sufficiently  invited  by  dower  to  matrimonyt 
though  she  paid  as  a  price  for  it  her  personal  estate, 
r  *52  1  *This  seems  to  be,  in  brief,  the  wisdom  and  pro- 
^  -^    vision  of  the  law  touching  rights  consequential  to  the 

marriage  contract ;  and  I  cannot  find  that  the  law  apprehended, 
or  that,  in  fact,  it  hap^ned  that  marriages  were  impeaed  or  pro- 
crastinated by  the  disability  of  minors  to  agree  to  settlements.  If 
a  want  of  such  power,  is  attended  with  impediments  of  that  sort, 
the  legislature  knows  when  to  interpose,  and  is  alone,  in  my  opin- 
ion, equal  to  authorize  the  regulations. 

The  law  has  been  indeed  much  arraigned  as  being  too  liberal  in 
its  provisions  to  the  wife;  and  it  was  asked,  what  man  of  15,00(ML 
per  annum  would  marry,  if  the  wife  was  to  take  a  third,  when  the 
neir  was  to  be  cramped  to  10,000/.  per  annum^  and  stinted  in 
luxury,  expense,  and  diversion,  for  the  sake  of  his  mother  ?  It 
was  intimated  that  the  husband  might  put  in  trust  what  part  of  his 
estate  he  pleased;  to  this  it  was  answered,  ^<true:  but  then  he  can- 
not  in  his  own  name  avow  on  his  tenants."  I  do  not  find,  however, 
that  these  considerations  weighed  with  the  legislature:  I  am  sure 
thev  ought  to  be  weighty  indeed  to  induce  this  court  to  vary  l^;al 
riffhts. 

But  it  is  said  that  the  law  is  altered  by  that  part  of  the  statute 
of  uses  which  relates  to  jointures,  and  that  by  the  operation  of  that 
act,  a  husband,  settling  any  proportion  of  his  lands  on  his  wife  to 
vest  in  possession  on  the  death  of  the  husband,  may  bar  her  of  her 
dower,  though  she  be  a  minor.  And,  secondly,  that  this  court  fol- 
lowing the  law,  should  bind  a  minor  marrying,  where  the  provision 
made  is  as  efiectual  and  substantial  for  her.  And,  thirdly,  that  this 
is  the  present  case.  And  for  the  first  position  is  urged  principally^ 
that  the  words  of  the  statute  being  general,  comprehend  infants  as 
well  as  mature  persons,  there  being  no  saving  but  a  particular 
provision  to  permit  women  to  waive  a  jointure  made  during 
coverture. 

r  *53  1  *^^  ^^  ^^^  ^^  making  the  statute  of  uses  (27 
^  ^    Hen.  8.)  it  appears  that  lands  were  in  general  con- 

veyed to  uses ;  and  the  statute  recites  many  inconveniences  and 
wrongs  resulting  from  that  practice:  whether  they  all  reaUy  existed 
may  perhaps  be  a  question.  The  remedy  at  the  same  time  pro* 
vided  by  the  statute  was  the  most  obvious  and  efiectual  that  could 
be  thought  of,  by  annihilating  uses,  by  transferring  the  posaesaon 
to  the  use. 
One  of  the  grievances  recited  was,  that  uses  fraudulently  deprived 
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women  of  their  dower,  because  the  woman  could  be  endowed  of 
that  estate  only  whereof  the  husband  was  legally  seised.  But  as  it 
very  often  happened  that  men  had  kept  part  of  their  estates  in  use, 
and  taken  a  legal  seisin  for  the  rest  as  a  provision  for  their  wives 
and  issue,  pursuant  to  the  marriage  agreements,  as  appears  by  the 
sixth  section  of  this  act,  which  recites,  that  **  whereas  divers  per« 
SODS  have  purchased,  or  have  estate  made  and  conveyed,  dec.  unto 
them  and  wives,  and  to  the  heirs  of  the  husband,  or  to  the  husband 
and  to  the  wife,  and  to  the  heirs  of  their  two  bodies,  or  to  the  heirs 
of  one  of  their  bodies,  or  to  the  husband  and  wife  for  the  term  of 
their  lives,  or  for  term  of  life  of  the  said  wife ;"  and  consequently 
as  the  operation  of  the  statute  would  enlarge  in  many  cases  the 
dower  of  the  wife  contrary  to  the  agreement  of  the  marriage,  the 
statute  enacts,  with  a  retrospect,  and  with  a  future  regulation,  **  that 
where  any  such  estate  or  purchase  as  are  before  recited  have  or 
hereafter  shall  be  made,  &c.  for  the  jointure  of  the  wife,  that  then 
every  woman  married  having  such  jointure  made,  or  hereafter  to 
be  made,  shall  not  claim  nor  have  title  to  have  any  dower  of  the 
residue,"  &c.  The  ninth  section  provides,  **  that  if  any  wife  have, 
or  hereafter  shall  have,  any  manors,  &c.  unto  her  given  or  assured 
after  marriage,  for  term  en  life  or  otherwise  in  jointure,  except  by 
act  of  parliament,  and  the  said  wife  after  that,  fortune  ^  _ .  ^ 
to  outlive  t^her  said  husband,  the  wife  may,  after  the    I-  -1 

death  of  the  husband,  refuse,  and  take  her  dower  at  common  law.'' 

Upon  the  state  which  I  have  drawn  of  the  common  law,  the 
wife,  a  minor  at  the  marriage,  was  under  a  disability  of  depriving 
herself  of  dower  od  communem  legem  ;  and  this  is  a  point  always  to 
be  had  in  view  in  the  construction  of  the  statute  concerning  jointures. 

The  next  material  observation  which  occurs  to  me  is,  that  to 
support  the  plaintiff's  claim,  this  statute  must  operate  either  as  a 
statute  enabling  an  infant  to  agree  to  a  jointure  and  bind  herself, 
or,  secondly,  that  it  enables  the  husband  to  impose  a  jointure  on  the 
infant  wife,  nolens  volens^  at  his  own  will  and  pleasure  as  to  the 
quantum^ 

Now  that  it  should  have  been  the  legislature's  intent  to  have 
given  maturity  to  an  infant  to  enter  into  so  material  a  contract  under 
a  natural  defect  of  judgment,  and  contrary  to  the  protection  which 
the  law,  from  intrinsic  equity,  in  all  cases  extended  to  infants,  I 
think,  should  appear  to  this  or  to  any  court  in  capitals  before  it  can 
be  so  pronounced.  Nothing,  in  my  opinion,  can  evince  such  an 
intent  but  express  words,  not  capable  of  being  mistaken,  and  uttered 
by  an  authority  that  must  be  obeyed.  In  the  statute  now  under 
consideration  I  find  no  express  mention  of  infants,  nor  a  hint 
throughout  the  whole  that  their  case  was  particularly  under  con- 
sideration, or  any  intimation  of  a  design  to  change  their  rights,  or 
deprive  them  of  their  legal  protection. 

But  it  has  been  urged  fi'om  the  statute  to  prove  such  intent,  first, 
that  the  words  are  general,  and  that  infants  are  comprehended. 
Now  that  argument  must  be  supported  upon  this,  that  the  general 
words  in  an  act  of  parliament  must  be  expounded  in  a  sense  as  uni- 
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versal  as  the  terms  will  reach ;  whereas  I  conceive  that  thejr  are 
restricted  secundum  suijectam  materiemy  and  the  legal  consideration 
r  *55  1  °^^®  *^^^»  *^^  persons  to  which  they  are  •referpcd; 
^  ^    and  that  an  exposition,  ad  uMmam  vim  (ermaonon, 

is  exploded  by  the  best  authoritiesi  and  by  such  authorities  as  have 
grown  to  the  strength  of  rules  and  maxims  of  construction. 

By  the  statute  of  Gloucester,  c.  1.  The  disseisee  shall  recover 
damages  in  a  writ  of  entry  founded  upon  disseisin  against  him  which 
is  tenant.  But  if  a  feofment  be  made  to  three  jointly,  and  the 
survivor  never  agreed,  though  he  becomes  tenant  he  shall  not  be 
liable  to  damages.  Lit  sect  685.  Lord  Coke's  comment  upon 
this  section  is  as  follows :  **  Here  it  appeareth  that  acts  of  parliament 
are  to  be  so  construed,  as  no  man  tnat  is  innocent,  or  free  from 
injury  or  wrong,  be  by  a  Uieral  construction  punished  or  endamaged. 
And  therefore,  in  this  case,  albeit  the  letter  of  the  statute  is,  gener- 
ally to  give  damans  against  him  that  is  found  tenant ;  and  in  this 
case  the  survivor  is  found  tenant,  vet  he  shall  not  be  charged.** 
1  Inst  300.  a.  And  in  fo.  305  b.  he  states  other  cases  withm  the 
letter  and  general  words  of  a  statute  not  comprehended  in  it,  and 
draws  this  rule,  qui  haret  in  hUerd  kceret  in  cartice.  And  in  fo.  872, 
b.  he  lays  it  down  as  a  maxim,  that  the  surest  constructicHi  of  a 
statute  IS  by  the  rule  and  reason  of  the  common  law ;  and  if,  without 
regard  to  this  rule,  enabling  statutes  were  to  extend  to  infants,  the 
law  has  been  hitherto  very  much  mistaken. 

The  statute  of  wills  (32  H.  8.  c.  1.)  enacts  in  more  general  words 
than  the  present,  "  that  all  and  every  person  and  persons  having, 
or  which  hereafter  shall  have,  lands,  &c.  may  devise/'  The  words 
comprehend  havinfl;  lands,  why  not  infants  at  fourteen?  They  can 
dispose  of  lOO.OOOi:,  why  should  they  not  of  500/.  per  annum^  six 
times  less  valuable  ?  The  act  was  made  for  the  end  of  natural  and 
civil  justice,  the  payment  of  debts,  and  provision  of  children: 
r  *56  1  ^l^^^^^l^  reasons!  and  yet  it  does  *not  extend  to 
^  -J    infants.    But  in  order  to  enable  an  infant  to  agree  to 

a  jointure,  and  to  take  less  than  the  law  has  defined  as  a  reasonable 
provision,  is  it  to  be  held  that  it  does  extend  to  them?  Why,  and 
for  what  reason?  Because  we  are  told  that  men  are  become  too 
sordid  to  marry  on  those  terms,  and  that  she  would  otherwise  be 
compelled  to  live  unmarried  to  twenty-one. 

So  again  in  the  construction  of  the  statute  31  H#  8,  that  "  all 
monasteries  and  colleges,  &c.  which  shall  happen  to  be  dissolved, 
dLc,  or  by  any  other  means  come  to  the  king's  highness,  dec,  shall 
be  by  authority^  of  this  parliament,  vested  in  the  actual  possession 
of  the  king;"  it  was  adjudged  that  a  monastery  coming  to  the 
king's  hands  by  the  statute  1  E.  0.  was  not  within  the  act,  though 
comprised  within  the  general  words ;  and  this  upon  the  authority 
of  the  determination  on  the  13  Eliz.  c.  10,  that  bishops,  though 
comprised  within  the  general  words,  were  not  within  that  statute : 
Archbishop  of  Canterbury's  case,  2  Rep.  40.  These  are  aoUiorities 
so  well  established,  that,  as  I  said,  they  are  grown  into  rules  and 
maxims* 
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Buty  secondlyi  it  was  urged^  and  very  properly  laboured  by  Mr. 
Solicitor-General,  that  the  provision  with  respect  to  jointpres  made 
to  feme  coverts  proves  the  rule  of  construction  to  be  general  where 
not  provided  for ;  but  nevertheless  I  cannot  help  thinking  that  the 
provision  for  them  was  rather  inserted  in  mqjorem  cautelam  against 
the  general  words  of  the  statute,  which  are  obligatory  as  to  settle- 
ments made  on  wives,  and  within  which  description  infant  wives, 
as  such,  would  have  been  comprehended. 

These  are  the  reasons  which  will  not  suffer  me  to  think  that  the 
statute  enabled  truant  girls  to  agree  to  settlements  so  as  to  bind 
themselves,  and  bar  them  of  their  legal  provision,  dowen 

Second^*  If  the  statute  does  not  operate  so  as  to  enable  the  infant 
wife  to  accept  a  settlement,  it  must  operate  so  *as  to  ^  « -,^  ^ 
enable  the  husband  to  impose  a  jointure  on  her,  nolens    ^  ^ 

voUnSf  at  liis  own  will  and  pleasure  as  to  the  quantum. 

1  really  know  not  which  of  the  propositions  are  most  repugnant 
to  natural  justice,  and  to  the  principles  of  the  common  law ;  for  the 
estate  which  is  to  bar  dower  is  of  no  defined  value  by  the  statute, 
and  if  it  be  made  up  of  the  Qualities  and  accidents  specified,  it  is  a 
legal  bar,  and  every  court  ot  law  is  bound  to  accept  it  as  such.  But 
it  was  said,  if  the  jointure  was  disproportionate  this  court  would 
relieve  on  the  head  of  fraud.  I  have  attended  very  closely  to  that 
answer,  but  am  entirely  at  a  loss  to  find  any  foundation  for  it«  What 
measure  is  the  court  to  make  of  this  disproportion  ?  The  husband's 
estate?  The  wife's  fortune?  Her  family?  Her  person?  Her 
endowments  ?  I  am  lost  in  the  impossibility  of  equity's  interposing, 
and  frightened  with  a  jurisdiction  that  I  should  attempt  to  introduce. 

I  have  examined  all  the  cases  that  were  cited,  and  many  author- 
ities both  in  law  and  equity,  and  have  not  been  able  to  find  that  the 
courts  have  bound  an  infant  by  any  agreement  not  confirmed  after 
twenty-one. 

27  Car.  2.  2  Cha.  Cas.  21 L  Coker  was  seised  of  a  church  lease 
in  trust  for  Robert  Strickland,  an  infant  On  a  treaty  of  marriage 
between  the  infant  and  the  plaintiff,  and  in  consideration  of  1000/. 
portion,  an  indenture  was  made,  with  the  consent  of  Coker,  the 
infant's  guardian,  whereby  the  infant  covenanted  that  the  wife's 
life  should  be  inserted  by  way  of  jointure ;  but  there  was  no  co- 
venant by  Coker  who  sealed  the  indenture.  The  book  says  the 
marriage  took  effect,  the  husband  (not  saying  then  an  infant)  dies ; 
the  lease  was  surrendered,  and  wife's  life  put  in ;  she  came  for  an 
assignment,  and  Coker  claimed  an  incumbrance  on  the  lease  which 
the  court  postponed  to  the  wife;  the  relief  was  against  Coker's  fraud, 
and  no  question  was  made  on  the  infant's  covenant.  And  it  is 
*to  be  observed  that  the  case  is  not  in  Lord  Netting-  p  ^^.^  ^ 
ham's  MSS.  ^  L       ^»      J 

Franklin  v.  Thornbury,  1  Vern.  132,  is  a  paltry  note  of  the 
reporter's,  where  he  says,  in  tiie  same  case, ''  an  agreement  being 
void  against  an  infant,  yet  was  decreed ;  the  infant  Having  received 
an  interest  under  it  after  he  came  of  age  ;'^  which  imports,  that  other- 
wise it  would  not  have  been  decreed. 

Vol.  II.  6 
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In  Cannel  v.  Buckle,  the  principal  case  is  only  upHn  the  execution 
of  an  agreement  by  a  wife  of  maturity,  notwithstanding  the  sub- 
sequent marriage,  where  it  was  objected  as  a  general  rule,  that  no 
specific  performance  could  be  decreed  where  no  damages  could  be 
recovered  at  law.  The  court  refutes  that  general  rule  by  this  case: 
suppose  a  feme  infant  seised  in  fee  on  marriage,  with  the  consent 
of  her  guardians,  should  covenant  in  consideration  of  a  settlement 
to  convey  her  inheritance  to  her  husband.  If  this  were  done  in 
consideration  of  a  competent  settlement,  equity  would  execute  the 
agreement,  "the 'state  of  this  case  supposes  the  infant  to  die  in  her 
minority,  or  before  she  had  confirmed  such  agreement.  This  is  no 
adjudged  case,  and  for  my  own  part  I  very  much  differ  from  the 
supposed  decree  in  this  supposed  case. 

Two  opinions,  indeed,  of  very  eminent  judges  have  been  cited 
upon  the  binding  force  of  this  statute  :  the  one  of  Lord  Hale's  from 
a  marginal  note  in  Co.  Lit ;  the  other  of  Lord  Hardwicke  from  a 
note  taken  at  the  bar. 

As  for  the  marginal  note  supposed  to  be  Lord  Hale's,  it  is  too 
uncertain  for  me  to  make  a  serious  comment  upon ;  as  also  is  that 
argument,  much  built  on  and  laboured,  the  want  of  curiosity  and 
oscitancy  of  conveyancers,  who,  it  is  said,  when  they  hear  the 
word  jointure  are  satisfied,  and  never  enquire  whether  the  woman 
is  a  minor  or  not  when  she  is  married ;  that  is,  in  other  words, 
r  •SO  1  ^^^^'^^^  ^^®  dower  was  barred  or  not ;  a  point  which, 
*■  ^     *unless  we  have  much  misspent  our  time,  was  certainly 

worth  enquiring  about.  Besides,  Mr.  Attorney-Generars  convey- 
ancers differ  from  Mr.  Wilbraham's,  for,  according  to  his  account, 
they  never  thought  about  it :  which  is  natural  enough,  their  time 
being  more  dedicated  to  perusal  than  thought. 

As  to  the  alleged  opinion  of  Lord  hardwicke,  I  shall  not  presume 
to  treat  it  as  his  opinion.     I  concur  with  him  in  every  reason  which 
was  material  for  the  determination  of  that  cause :  this  was  not.    If 
it  had  been,  I  should  have  taken  the  liberty  of  conversing  with  him 
upon  it  before  I  pronounced  my  decree.    Considering  it,  therefore, 
as  a  position  in  the  abstract,  I  differ  from  it ;  and  upon  the  best 
information  I  can  get,  till  the  courts  of  law  judicially  determine 
the  contrary,  I  am  most  clearly  of  opinion  "  that  a  jointure  made 
before  marriage  on  an  infant  wife  may  be  waved  after  coverture." 
Having  declared  my  opinion  upon  the  first  question,  I  have  not  a 
great  deal  to  add  on  the  second  and  third  points,  which  may,  and 
indeed  will,  be  reduced  to  one.    But  I  cannot  help  taking  notice  of 
the  particular  settlement  in  question,  and  laying  it  down  as  a  prin- 
cipal ground  of  my  determination,  that  the  interest  there  raised  to 
Lady  Drury  is  destitute  of  all  the  substantial  qualities  required  by 
the  statute.     First,  No  legal  estate  in  lands,  &c.  is  conveyed  to  the 
lady  ;  secondly,  no  equitable  lien  on  any  real  estate  of  the  husband 
is  created.    For  though  it  is  said  that  the  annuity  is  to  be  in  the 
name  of  a  jointure,  it  is  agreed  to  vest  only  on  a  contingency,  and 
to  attach  not  on  Sir  Thomas,  but  contingently  on  his  representatives ; 
and  unless  there  were  proof  of  mistake  or  fraud,  I  do  not  conceive 
^,ourt  could  interpose  to  better  the  security. 
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27  Car.  2^  indladstone  v.  Ripley»  Lord  Nottingham,  held,  first, 
that  a  jointure  of  a  copyhold  is  no  bar  of  dower  at  conmon  law. 
Secondly,  tl^at  an  agreement  ^precedent  to  marriage  »  «^^  -i 
to  accept  it  as  such,  makes  it  a  bar  in  equity ,  and    ^  J 

therefore  he  staid  the  suit  at  law. 

But  as  I  have  in  this  case  been  forced  to  give  my-opinion  that 
Lady  Drury  could  not,  being  an  infant,  have  bound  herself  by  the 
acceptance  of  a  leral  estate,  I  should  be  inconsistent  to  say  that 
she  has  bound  herself  by  the- acceptance  of  this  covenant,  which  is 
no  security  at  all  for  the  annuity  intended  by  Sir  Thomas. 

A  bill  in  equity  is  a  very  uncomfortable  jointure,  a  very  uncertain 
maintenance,  and  not  a  remedy  so  near  at  hand  as  an  ejectment 
Besides,  in  the  present  case,  it  is  to  be  bought  at  the  price  of 
dower,  and  her  share  of  the  personal  estate,  under  the  statute  of 
distribution  or  otherwise. 

Declare,  that  the  defendant,  Lady  Drurv,  being  an  infant  at  the 
time  of  her  executing  the  indenture  of  the  6th  of  October,  1737, 
was  not  barred  of  her  dower  in  the  intestate's  real  estates,  nor  of 
her  share  of  his  personal  estate,  under  the  statute  of  distribution. 


Earl  of  Buckinghamshire  v.  Drury. 

(Journ.  Dom.  Proc  Vol.  30,  p.  273,  277,  278,) 
[8.  C.  3  Toml.  P.  C.  492.  4  Bro.  C.  C.  606,  n.] 

SOON  after  the  above  decree  had  been  pronounced,  the  Earl  of 
Buckinghamshire  and  Mary  Ann  Drury  intermarried,  and  the  cause 
being  revived,  the  present  appeal  was  brought 

The  reasons  for  the  appellants  were  signed  by  Mr.  Yorke  (who 
had  then  become  Attorney-General),  and  Mr.  Perrptt :  the  reasons 
for  the  respondents  by  the  Solicitor-General  (Sir  Fletcher  Norton), 
and  Mr.  Sewell  (3  Toml.  P.  C.  496,  600). 

After  hearing  counsel,  on  this  appeal,  it  was  pro-  p  ^g.  ^ 
posed  *to  ask  the  opinion  of  the  judges  upon  a  point    *•  J 

of  law,  and  they  were  accordingly  directed  to  deliver  their  opinions 
to  the  House  upon  the  following  question :  "  Whether  a  woman, 
married  under  the  age  of  twenty-one  years,  having  before  such 
marriage  a  jointure  to  her  in  bar  of  her  dower,  is  thereby  bound 
and  barred  of  dower  within  the  statute  of  27  Hen.  8,  c.  10  V 

The  judges,  seven  of  whom  were  present,  differing  among  them- 
selves, were  directed  to  deliver  their  opinions  seriatim,  with  their 
reasons.  Accordingly,  Mr.  Baron  Gould,  the  Lord  Chief  Baron 
(Parker),  and  the  Lord  Chief  Justice  of  the  Common  Pleas  (Pratt), 
delivered  their  opinions  in  the  negative.  Mr.  Justice  Wilmot  (a)^ 
Mr.  Justice  Bathurst,  Mr.  Baron  Adams,  and  Mr.  Baron  Smythe, 
in  the  affirmative. 

The  Earl  op  Hardwicke.— I  concur  entirely  in  the  opinion  with 
the  majority  of  the  judges,  but  I  do  not  think  it  necessary  to  resume 

(a)  Mr.  Justice  Wilmot's  very  able  argument  is  printed  in  his  Opinions  and  Judg- 
ments, p.  177. 
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the  arguments  at  large,  but  shall  only  take  notice  #f  such  of  them 
as  lead  to  the  determination  of  the  merits.  For  their  opinion  on 
that  point  w  not  conclusive,  though  it  was  necessary  that  they 
should  be  taken  from  the  declaration  in  the  decree,  because  equity 
follows  the  law,  and  to  know  whether  the  infant  would  have  been 
bound  b^  a  legal  jointure.  1  shall  therefore  rely  on  the  opinion  of 
the  four  judges ;  but  I  must  observe  thus  much,  that  the  time  which 
has  elapsed  since  the  statute,  and  the  silence  and  want  of  resolutions 
on  this  head,  are  stronger  arguments  than  a  great  many  cases :  for 
it  shews  this  point  has  never  till  now  (and  it  is  two  hundred  and 
thirty-five  years  since  the  statute)  been  called  in  question. 

The  practice  of  marrying  young  persons  of  fortune  under  age 
r  *62  1  ^^^  niore  frequent  in  those  days  than  in  later  ^times ; 
!•  -I    the  reason  was  from  the  law  of  tenures  and  ward- 

ships. For  if  a  man  died,  leaving  a  son  or  daughter  under  age, 
the  lord  would  be  entitled  to  the  marriage,  and  otherwise  to  have 
the  valor  maritagii ;  therefore  it  is  clear  a  father,  as  soon  as  his 
son  or  daughter  came  to  a  marriageable  age,  would  himself  choose 
a  marriage  for  them.  This  shews  that  these  marriages  and  jointures 
on  infants  must  have  been  more  frequent  than  in  modem  times. 
The  lord,  too,  was  equally  forward;  for  if  the  father  died,  and  his 
child  was  unmarried,  the  lord  would  tender  marriage  as  soon  as  the 
child  attained  the  marriageable  age ;  for  otherwise  he  might  lose 
the  marriage. 

One  thing  on  this  statute  was  truly  laid  down,  that  the  retrospec- 
tive provision  is  penned  in  the  same  manner  as  that  for  the  future: 
and  that  if  the  statute  did  not  bind  such  women  aa  were  then  mar- 
ried, it  did  not  bar  them  of  dower;  and  then  wodd  not  have  cured 
half  the  mischief;  and  certainly,  frojn  the  reason  of  tenure^  above 
half  were  married  under  age  at  that  time. 

Another  thin^  was  mentioned  by  Mr.  Justice  Wilmot,  who  began 
for  the  affirmative,  and  entered  largely  into  the  subject,  and  explain- 
ed the  nature  of  jointures  very  ably,  and  threw  a  new  light  on  the 
cause  by  entering  into  the  law  relating  to  provisions  and  settlements 
of  this  kind,  as  they  stood  before  and  at  the  making  of  the  statute: 
he  said,  that  the  statute  intended  to  create  a  bar  by  jointures  then 
made,  or  after  to  be  made,  without  any  regard  to  a  contract 

The  Chief  Justice  of  the  Common  Pleas  puts  it  upon  the  foot  of 
a  contract.  But  the  recital  of  the  statute  supposes  the  contrary: 
for  it  recites  the  instances  of  settlements  of  inheritances,  and  they 
might  be  made  by  ancestors  of  the  husband.  Where  then  is  the 
contract  7  But  the  Chief  Justice  gave  a  definition  of  a  jointure, 
that  it  was  a  contract  for  a  provision  for  the  wife  after  the  death 
r  *63  1  ^^  ^^^  husband.  I  say,  no  book  defines  it  so.  Lord 
L  J    Coke  and  others  say,  it  is  a  jtrcfvision  ofKvetihood^  but 

do  not  take  in  the  word  or  idea  of  contract    I  was  therefore  sur- 
prised at  the  positiveness  with  which  this  was  asserted. 

Let  us  reflect  on  the  usage  in  families  before  this  law.  In  most 
great  families  a  particular  estate  was  kept  in  that  state,  and  usually 
so  settled  from  generation  to  generation.    In  most  great  families 
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there  is  a  house  that  is  called  the  jointure-house,  and  the  case  in 
Dyer  {a)  proves,  that  if  a  father  or  grandfather  settles  on  his  son  or 
crandson,  and  such  woman  as  he  shall  marry,  it  is  a  good  jointure. 
Where  in  such  case  can  be  the  contract  ?  The  wife  is  supposed  to 
rely  on  that  when  she  marries. 

As  to  the  cases  of  Seys  v.  Price,  and  Harvey  v.  Ashley,  it  has 
been  affirmed  that  they  were  determined  singly,  upon  the  authority 
of  the  1  Inst  37.  I  believe  that  book  was  produced ;  but  as  to 
their  proceeding  singly  upon  that  dictum^  I  deny  it  Though  the 
passage  is  very  material,  and  the  counsel  argued  upon  the  observa- 
tion, "  that  a  jointure  made  to  her  under  or  above  the  age  of  nine 
years  is  good"  contending,  that  it  meant  good  to  bind  both  parties. 
For  otherwise,  as  Lord  Coke  was  so  accurate  a  writer,  it  is  pro- 
bable that  he  would  have  gone  on  and  said,  <<  unless  the  wife  was 
an  infant.  Neither  was  it  that  authority  that  determined  Sir  D. 
Rvder  in  the  case  of  Harvey  v.  Ashley,  to  give  up  that  point,  and 
admit  in  words  that  the  infant  was  bound  by  it,  and  barred  of  her 
dower. 

Another  thing  was  said,  that  the  authorities  cited  were  cobwebs 
thrown  over  the  statutes.  I  rather  think  they  are  lights  upon  the 
statute.  One  of  those  lights  was  what  is  mentioned  by  Hale  in  the 
.  margin  of  the  1st  Inst.,  which  was  treated  with  great  disregard 
[here  his  Lordship  pronounced  a  high  encomium  on  r  «g .  -i 
Lord  Hale,  and  said  he  had  always  been  looked  upon    ^  ^ 

as  one  of  the  greatest  luminaries  of  the  law],  and  though  it  was 
called  a  private  note,  his  MS.  authority  had  been  always  highly 
esteemed ;  the  original  was  given  by  Lord  Hale  to  the  brother  (a) 
of  Phillips  Gybbon  (6),  who  lent  it  me  when  I  was  young  at  me 
bar ;  and,  in  the  ori^nal  book,  cases  are  cited  in  the  margin  under 
Lord  Hale's  own  hand,  written  in  his  strongest  time,  when  he  was 
judge  of  the  Common  Pleas,  before  the  restoration.  Lord  Chief 
Justice  Holt,  who  was  as  great  and  able  a  judge  as  ever  sat  in  the 
King's  Bench  (except  Hale),  when  he  doubted  of  points  of  law,  has 
borrowed  manuscripts  of  Hale's  family  to  decide  his  opinion.  I 
think,  therefore,  that  things  from  reverend  hands  deserve  to  be 
treated  with  reverence. 

The  opinion  o^  conveyancers  in  all  times,  and  their  constant 
course,  is  of  great  weight.  They  are  to  advise,  and  if  their  opinion 
is  not  to  prevail,  must  every  case  come  to  law  ?  No ;  the  received 
opinion  ought  to  govern.  The  ablest  men  in  the  profession  have 
been  conveyancers.  Sir  Orlando  Bridgeman  (a  book  of  whose 
precedents  has  been  published) ;  Webb,  a  great  practiser  in  the 
King's  Bench,  was  an  able  conveyancer,  and  the  present  Mr. 
Filmer. 

(a)  Albion's  case,  228,  a.  Dyer,  in  the  MS.  of  this  case,  thought  that  the  wife  should 
not  be  barred,  for  it  was  not  done  in  consideration  of  the  jointure,  nor  was  it  done  of 
lands  of  the  baron,  nor  by  the  baron  according  to  the  statute. 

(a)  This  is  probably  a  mistake  for  the  father  of  Phillips  Gybbon,  see  the  account 
given  of  these  M8S.  from  a  note  of  Lord  C.  B.  Parker,  cited  in  the  preface  to  the  1 8th 
edition  of  Co.  Lit. 

(6)  Many  years  member  for  Rye,  and  made  one  of  the  lords  of  the  treasury,  after 
Sir  Kobert  Walpole's  resignation  :  he  died  in  March,  1762. 
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In  tb^  next  place,  the  judgment  and  established  practice  of  the 
court  of  Chancery,  is  I  think  of  the  greatest  weight. 

From  these  considerations  I  take  it  for  granted,  that  the  law 
r  *65  1  ^^^  foundation  of  this  case  is  settled  that  an  infant, 
'-  ^     ^having  a  proper  jointure  made,  is  bound  and  barred 

by  it 

The  next  thing  is  the  consideration  of  equity,  whether  the  jointure, 
or  an  equivalent  to  it,  will  not  bind  in  a  court  of  equity  ?  To  de- 
termine this  let  us  define  what  is  a  jointure.  The  law  does  not  say 
a  contract  for,  but  a  competent  provision  of,  livelihood.    Then  the 

Smeral  rule  is,  equity  follows  the  law  in  the  substance,  though  not  in 
e  mode  and  circumstances  of  the  case.  Therefore,  if  that  has 
been  done  which  is  equivalent  to  what  the  law  would  call  a  jointure 
or  conveyance  of  any  other  nature,  it  will  bind  in  equity.  Every 
certain  provision  with  consent  of  the  wife,  parents,  or  guardian, 
though  not  a  jointure  within  the  statute  27  H.  8.  is  good  in  equity. 
This  is  built  on  maxims  of  equity,  which  regards  the  substance  and 
not  the  forms.  What  for  good  considerations  is  agreed  to  be  done, 
is  considered  as  done,  and  allowed  all  the  consequences  and  efiects 
as  if  actually  done ;  especially  if  the  condition  of  the  parties  is 
changed,  for  that  cannot  be  rescinded;  so  what  is  fairly  done 
before  ought  to  be  established.  This  jurisdiction  of  equity  is  grown 
up  from  necessity  from  the  change  of  circumstances  and  times, 
and  to  comply  with  the  occasions  of  families  and  the  exigencies  of 
mankind. 

As  property  stood  at  the  time  of  the  statute,  personal  estate  was 
then  of  little  or  trifling  value ;  copyholds  had  hardly  then  acquired 
their  full  strength,  trusts  of  estates  in  land  did  not  arise  till  many 
years  after  (I  wonder  how  they  ever  happened  to  do  so).  But  the 
chief  kind  of  property  then  regarded  was  freehold  estate  in  land, 
and  so  the  statute  applied  to  that  only.  But  how  many  species  of 
property  have  grown  up  since  by  new  improvements,  commerce, 
and  from  the  funds.  Equity  has  therefore  held,  that  where  such 
provision  has  been  made  before  marriage,  out  of  any  of  these,  she 
r  *66  1  ^^^^"  ^  bound  *by  it.  Consider  how  many  jointures 
^  ^    there  are  now  made  on  women  out  of  the  funds,  and 

none  of  them  within  the  statute  27  H.  8.  So  multitudes  of  join- 
tures out  of  trust  estates,  not  one  of  them  within  the  statute ;  yet 
equity  has  always  supported  them.    So  also  of  copyhold  lands. 

The  case  of  Jordan  v.  Savage  was  decreed  by  Lord  King 
[Here  his  Lordship  gave  a  great  character  of  him,  and  remarked, 
that  he  had  been  Chief  Justice  of  C.  B. ;  in  which  court  only  writs 
of  dower  can  be  brought] :  and  though  it  has  been  said  she  took 
possession  of  the  lands  limited  to  her  for  jointure  by  the  articles,  I 
answer  that  the  question  was  iqxDn  the  free  bench,  which  extended 
to  the  whole  land,  therefore  her  entry  upon  part  of  the  land  did  not 
bar  her  of  the  rest. 

Vizard  v.  Longden  (a),  in  which  I  was  counsel,  was  also  decided 

(a)  There  is  no  report  of  this  case :  it  has  been  cited  by  various  names  in  Joidan  t. 
Savage.  Tinney  v.  Tinney,  3  Atk.  8.  Walker  v.  Walker,  1  Yes,  6&   Coach  v.  Stiat- 
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by  Lord  King.  That  was  a  bill  brought  by  the  brother  of  the  hus- 
band, who  died  intestate,  against  the  widow,  for  an  account  of  the  • 
personal  estate,  and  to  be  relieved  against  her  claim  of  dower  by 
reason  of  an  agreement  contained  in  a  condition  of  a  bond  entered 
into  before  marriage.  She  by  her  answer  said,  that  her  husband 
agreed  to  settle  on  her  a  clear  annuity  of  14/.  per  annum  ;  and  ho 
particular  lands  were  mentioned  (omitting  in  her  answer  the  words 
which  were  in  the  condition,  for  her  provision  and  maintenance), 
and  prayed  to  have  the  annuity  made  good  out  of  the  real  estate, 
the  personal  being  deficient,  and  also  to  have  her  dower.  The 
Master  of  the  Rolls  declared  in  his  decree,  that  there  ^  «g^  ^ 
was  not  any  ^sufficient  proof  of  the  averment,  that  it     I-  J 

was  in  bar  of  dower^  and  so  decreed  the  14/.  per  annum  to  be  made 
good  out  of  the  real  estate,  and  also  dower.  But  Lord  King  re- 
versed  the  decree  upon  consideration,  and  declared  she  was  only 
entitled  to  the  14/.  per  annum  out  of  the  real  estate  of  her  husband, 
by  virtue  of  the  bond,  and  that  the  said  14/.  per  annum  was  a  bar 
of  dower  out  of  the  residue.  1st.  I  observe  this  bond  must  have 
been  general,  without  mentioning  specific  lands,  because  she  claimed 
on  this  footing,  that  the  personal  estate  was  insufficient  to  answer 
the  annuity.  2dly.  That  the  Master  of  the  Rolls  had  no  doubt  but 
that  this  general  agreenient  had  been  a  sufficient  bar  of  dower, 
provided  it  had  been  sufficiently  expressed  or  proved  that  it  was  so 
agreed. 

Another  case  is  Davila  v.  Davila,  2  Vem.  724,  before  Lord 
Cowper.  Covenant,  in  consideration  of  the  intended  marriage  and 
1000/.  portion,  to  pay  his  wife,  if  she  survived  him,  150oI  in  a 
month  after  his  death,  in  full  of  dower :  thirds  by  the  custom  of 
London,  or  otherwise,  out  of  his  real  or  personal  estate.  The  hus- 
band died  intestate,  without  issue,  and  the  widow  brought  a  bill 
against  the  administra^r,  to  have  a  moiety  of  the  personal  estate 
by  the  Statute  of  Distribution ;  to  which  this  covenant  was  pleaded 
by  the  administrator,  and  that  he  was  ready  to  pay  the  1500/.,  and 
Lord  Cowper  allowed  the  plea,  and  said, ''  that  possibly  the  husband 
might  think  it  not  necessary  to  make  a  will,  and  devise  the  estate  to 
the  next  of  kin,  because  he  knew  his  wife  was  barred  by  the  agreo^ 
ment  ;'*  against  that  decree  there  was  no  complaint  or  appeal. 

I  have  already  alluded  to  a  number  of  cases  of  jointures  out  of 
the  funds ;  many  must  have  been  on  infants.  What  confusion  might 
not  this  introduce  in  families,  if  parties  were  to  be  left  to  their  legal 
rights.     These  cases  *were  so  frequent  in  courts  of    j.      i^^g     -  ^ 
equity,  that  reports,  and  even  notes,  ceased  to  be  taken    *•  J 

of  them. 

But  it  has  been  said,  the  agreement  in  the  present  case  was  origi- 
nally vicious,  by  reason  of  particular  defects  in  it :  that  nothing 
certain  is  contained,  no  particular  lands  specified,  and  no  remedy 
for  the  wife  to  compel  the  husband  in  his  life.  But  the  cases  I  have 
mentioned,  and  also  the  case  upon  Lord  Lechmere's  marriage  arti- 

too,  4  Yet.  394,  in  the  lait  of  wludi  cmm  lome  doubt  w«b  thrown  upon  it  by  Lord 
IRomlyn,  which,  howerer,  appeui  to  have  originated  from  a  minpprehenrion  of  the 
point  decided  in  it 
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cles,  where  it  was  only  a  general  covenant,  are  all  answers  to  the 
objections.  And  besides,  there  are  two  other  answers.  1st,  If  there 
had  been  danger  of  Sir  T.  Drurv's  dissipating,  and  he  had  spent 
this  equitable  jointure,  that  would  have  been  an  eviction  in  equity, 
and  consequently  would  have  given  her  right  to  dower,  like  the 
case  of  an  eviction  at  law ;  for  equity  pursues  the  reason  of  the 
law.  2dly,  But  he  could  not  have  spent  it,  i.  e.  not  his  real  estate ; 
for,  if  any  one  was  about  to  purchase,  he  would  certainly  haire 
asked  whether  Sir  Thomas  was  married,  if  his  lady  was  jointured, 
and  when  this  was  produced  would  have  seen  a  settlement,  or 
insisted  on  a  settlement  being  made,  or  that  the  wife  should  join  in 
a  fine. 

Another  objection  was,  that  the  covenant  is  too  short,  but  the 
agreement  is  general,  whereas  the  covenant  isi  that  his  heirs,  &c. 
after,  &c.  shall  pay :  therefore,  that  as  there  is  no  covenant  for 
himself,  there  was  no  remedy  to  compel  him  in  his  lifetime.  But  t 
differ  from  that ;  for  I  think,  upon  the  first  clause,  that  she  might 
by  her  next  friend  have  brought  a  bill  to  compel  him,  because  it  is 
a  general  agreement,  that  she  should  have  the  annuity  for,  and  io 
the  name  of,  her  jointure,  which  are  the  proper  legal  words,  and  the 
language  of  pleading.  Then  has  he  not  covenanted  in  every  cir- 
cumstance to  make  a  jointure,  one  property  of  which  is  to  take 
r  *A0  1  ®^^^^  ^immediately  in  possession  on  the  death  of  the 
■-  -I    husband,  which  could  not  be  unless  it  was  settled  io 

the  life  of  the  husband  ? 

Another  objection  was,  that  this  was  an  inadequate  jointure :  a 
hard  bargain.  But  this  is  a  clear  annuity  of  600l  (here  his  Lord- 
ship mentioned  the  lady's  circumstances). 

I  cannot  conclude  this  head  without  resorting  back  to  the  long 
established  course  of  the  Court  of  Chancery  in  the  case  of  infants, 
who  are  under  the  care  of  that  court  Many  came  before  me  whilst 
I  sat  there,  in  families  of  the  first  quality. 

One  I  particularly  remember,  which  I  would  mention,  because  it 
includes  my  great  predecessor.  The  Duke  of  Hamilton  married 
Miss  Spencer,  who  had  40,00021  in  money,  and  a  considerable  real 
estate.  There  was  a  reference  to  the  Master,  for  the  Duke  to  make 
proposals:  the  report  being  defective,  it  was  sent  back ;  and  then  it 
came  before  me,  and  I  concurred  in  it. 

But  it  is  objected,  that  the  Court  of  Chancery  does  no  more  than 
the  father  or  guardian,  the  best  it  can,  but  the  infant  has  the  same 
privilege  to  waive  when  she  comes  of  age.  When  this  was  the  only 
answer  given  by  so  able  an  advocate  as  th^  Solicitor-General  (Sir 
Fletcher  Norton),  I  conclude  it  unfanswerable ;  for  this  is  no  answer 
at  all.  It  is  saying  no  more  than  that  this  great  court  draws  in  and 
deludes  families.  People  think,  when  they  resort  to  that  court  io 
respect  of  infants,  that  it  is  a  sovereign  jurisdiction  for  what  they  do, 
and  that  trustees  and  all  are  indemnified.  And  what  is  so  done 
must  be  in  the  case  of  infants. 

It  is  improper  for  me  to  mention  my  own  precedents ;  but  in  this 

Eractice  I  followed  a  great  example,  Lord  Nottingham  (and  here 
is  Lordship  enumerated  all  the  Chancellors,  including  Lord  Talbot). 
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Have  they  all  ^concurred  to  draw  in  and  delude  fami-  p  ^^^  ^ 
lies  1    If  this  should  be  law,  every  one  of  us  deserved    '■  -I 

to  have  been  impeached,  as  being  guilty  of  the  greatest  abuse  and 
delusion  of  families.  Such  a  series  of  practice  and  precedents 
make  the  law.  A  great  part  of  the  common  law  is  so.  What, 
therefore,  might  not  be  the  consequence  of  overturning  all  this  esta- 
blished course? 

Then  the  inconveniencies  of  persons  claiming  under  family  set- 
tlements; remainder-men  may  have  a  third  part  of  tlieir  estates  torn 
from  them,  and  the  jointure  perhaps  go  to  another.  Nay,  pur- 
chasers for  valuable  considerations  may  be  prejudiced,  for  they  can 
have  no  relief  if  the  woman  is  not  bound.  And  no  person  of  a  great 
estate  will  be  able  to  marry  an  infant,  unless  she  finds  surety  to  bar 
herself  at  twenty-one  by  a  fine.  Beauty,  virtue,  and  merit,  cannot 
always  find  such  surety.  If  this  decree  should  stand,  it  must  stand 
irretrievably,  for  I  cannot  think  how  any  statute  could  be  devised 
to  reform  it«  There  was  considerable  difllculty  in  framing  the 
statute  of  wills.  But  these  cases  are  so  various,  it  would  be 
impossible  to  imagine  all  the  cases  which  are  fit  to  be  cured,  and 
which  are  not. 

The  second  general  point  is,  whether  she  is  barred  of  her  distri- 
butary share  of  the  personal  estate.  This,  as  to  the  value,  is  the 
material  point 

If  any  thing  can  be  clear  in  equity,  it  is  this :  if  such  agreements 
are  fairly  entered  into,  they  will  be  decreed.  It  is  truly  objected, 
that  a  proper  statute  jointure  could  not  bat*  this.  But  yet,  if  such  a 
jointure  had  gone  on  in  such  words,  or  to  the  same  effect  as  those 
which  have  been  used  in  the  present  case»  it  would  have  excluded 
her.  I  have  seen  many  such  precedents :  some  concerning  wives 
of  citizens  of  London,  where  tne  customary  right  has  been  allowed 
to  be  barred  by  a  jointure,  and  the  wife  is  said  to  be  compounded 
wilh. 

•2  Vern.  665,  Hancock  v.  Hancock,  where  a  wife  ^  ^^^-  , 
of  a  freeman  of  London  is  compounded  with  before     ^  -» 

marriage,  by  having  a  jointure,  though  of  land ;  she  is  taken  as 
advanced,  and  the  children  shall  have  her  moiety  as  if  she  was  dead, 
1  Vern.  6»  Love's  case.  If  this  is  allowed  in  such  case  of  a  custom, 
(k  fortiori  in  personal  estate  not  within  the  custom ;  for  in  the  case 
of  the  custom  she  has  a  sort  of  paramount  right  superior  to  her 
husband. 

It  is  objected,  that  this  arises  from  agreement;  but  that  an  infant 
cannot  agree.  But  certainly  an  infant  so  near  of  age,  wanting  only 
two  months,  might  bind  herself  as  to  personal  rights.  She  was 
capable  of  devising  away  all  her  own  personal  estate.  This  is  not 
so  strong.  It  is  not  to  deprive  her  of  ner  own,  but  to  exclude  her 
of  the  contingency  of  any  part  of  her  husband's  personal  estate. 
And  here  he  has  in  effect  said,  so  far  1  make  my  will  already,  that 
you  shall  not  have  any  part  of  it. 

All  these  contracts  are  looked  on  to  be  for  the  benefit  of  the 
husband  and  his  family,  that  if  he  dies  intestate,  his  children  or 
family,  and  not  his  wife,  should  have  his  personal  estate.    See  the 

Vol.  IL  7, 
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case  of  Davila  v.  Davila,  before  cited,  and  Lord  Cowper's  reasoning 
at  the  end  of  the  case ;  that  the  husband  might  think  it  not  necessary 
to  make  a  will,  because  he  might  consider  his  wife  barred  by  the 
agreement. 

A  contrary  construction  would  be  to  make  this  adult  infant 
commit  a  fraud  upon  her  husband,  by  claiming  in  contradiction  to 
the  articles.  But  minors  are  not  allowed  to  take  advantage  of 
infancy  to  support  a  fraud.  There  was  a  decree  by  Lord  Cowper 
(analogous  to  the  case  in  2  Leo.  108,  of  Piggot  v.  Russell),  where 
tenant  in  tail  applied  to  borrow  money  on  a  mortgage,  the  attorney's 
clerk  who  ingrossed  the  deed  was  the  issue  in  tail,  was  then  about 
the  age  of  eighteen,  and  knew  of  his  being  issue  in  tail,  but  took  no 
r  #72  1  ^^^^^^  ^f  ^^'  Lord  Cowper  relieved  against  ♦this 
'  -'     minor,  and  would  not  suffer  him  to  take  advantage  of 

his  own  fraud.     Vide  next  note. 

In  this  case  I  must  take  it  Sir  Thomas  Drury  relied  on  this 
agreement,  and  therefore  made  no  will,  and  otherwise  that  he  was 
drawn  in  and  deceived. 

Lord  Mansfxbld^ — The  general  question  is,  if  Lady  Drury,  having 
the  provision  stipulated  for  her  by  her  marriage  articles,  is  not 
barred  of  her  dower.  1  entirely  agree  with  the  noble  and  learned 
Lord  who  spoke  last,  that  a  jointure  is  not  a  contract,  but  a  provi- 
sion made  by  the  husband,  &c.,  as  defined  by  Lord  Coke,  and 
therefore,  that  the  consequence  drawn  from  an  infant's  incapacity 
of  contracting  is  ill  founded.  I  must  also  deny  what  has  been 
advanced  in  the  argument  of  the  present  case,  that  either  by  the  law 
x)f  England,  or  any  other  law,  every  contract  made  by  an  infant  is 
void.  (Here  his  Lordship  cited  the  words  of  the  Edictum  perpetuum 
de  Min.  tit.  4.)  quod  cum  minore  gestum  esse  dicitur^  uti  quaque  res 
eritf  animadvertas. 

By  our  law  some  agreements  bind  absolutely,  some  are  void, 
some  are  voidable.  Contracts  for  necessaries,  such  as  diet,  educa- 
tion, &c.  are  good  (Bac.  on  Uses,  versus  finem)^  and  the  infant's 
body  liable  to  be  taken  in  execution  for  them.  So  of  a  sum 
advanced  for  taking  an  infant  out  of  gaol.  Infancy  never  authorizes 
fraud ;  as,  if  goods  were  delivered  to  an  anfant,  and  he  embezzle 
them,  trover  would  lie  against  him ;  or  if  he  took  an  estate,  and  was 
to  pay  rent  for  it,  he  should  not  hold  the  estate,  and  defend  himself 
against  payment  of  the  rent,  by  pretence  of  infkncy.  If  an  infant 
pays  money  with  his  own  hand,  without  a  valuable  consideration 
for  it,  he  cannot  get  it  back  again!  If  he  receives  rents,  he  cannot 
r  *7S  1  ^^'"^"^  *^®"^  again  when  of  age.  ♦In  Watts  v, 
L  J     Haiswell  and  Treswick  (a),  where  the  issue  in  tail 

being  eighteen  years  old,  himself  ingrossed  the  mortgage  deed 
made  by  his  father,  and  did  not  discover  his  right  to  the  mortgage. 
Lord  Cowper  held  him  bound  thereby,  because,  being  of  years  of 
discretion,  he  had  acted  dishonestly  in  not  discovering  his  title,  and 

(a)  Thi«  is  the  case  of  Clere  ▼.  Earl  of  Bedford,  13  Vin.  Ab.  536.  &  cit  9  Mod.  S8» 
in  WatU  v.  Cresswell,  9  Yin.  Ab.  415,  the  infant  was  only  a  witness,  and  yet  was 
postponed.  See  as  to  this  Mocatta  v.'Murgatroyd,  1  P.  W.  393.  Beckett  ▼.  Cordlej, 
lBro.C.C.863. 
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expressed  his  assent  to  the  rule  that  had  been  laid  down,  of  infants 
deriving  their  protection  from  those  they  contracted  with,  i.  e.  from 
the  nature  of  the  contract,  if  fair  or  otherwise. 

Were  infants  not  bound  by  such  agreements  as  this,  no  lady 
could  nnarry  under  age  without  her  father  or  some  near  friends  be- 
coming security  that  she  would,  when  of  full  age,  join  in  a  fine  to 
bar  herself  of  dower,  which,  if  she  should  afterwards  refuse  to  do, 
the  husband  must  have  his  remedy  for  a  collateral  satisfaction 
against  the  heir  of  her  father,  or  such  next  friend,  which  would 
make  wild  work.  I  approve  the  distinction  taken  by  Mr.  Justice 
Wilmot  between  infants  contracting  for  conveying  away  some- 
thing of  their  own,  and  where  for  barring  themselves  of  a  right 
which  is  a  third  person's. 

Consider  the  agreement  in  this  case,  and  what  the  circumstances 
of  it  are.  It  is  an  agreement  for  the  infant's  advancement.  Mar- 
riage is  so.  What  sort  of  a  marriage  ?  With  the  consent  of  her 
father  or  guardian.  Lady  Drury  was  then  nearly  twenty-one: 
there  is  no  objection  to  the  fairness  of  the  transaction.  She  had 
only  :;^000/.  for  her  fortune ;  it  was  an  advantageous  bargain  for 
her  at  the  time. 

Better  terms  may  be  obtained  for  infants  by  pa-  r-  ^^,y .  , 
rents  *and  guardians  than  when  they  are  of  full  age :     ^  J 

by  much  the  greatest  number  of  women  are  married  when  under 
age :  but  they  are  not  thereby  to  be  made  an  instrument  to  defraud 
others,  for  there  is  no  diflerence  in  effect  whether  the  fraud  t^e  pre- 
meditated, or  the  circumstances  by  subsequent  events  be  turned 
into  fraud.  If  the  statute  of  Hen.  8.  had  never  been  made,  courts 
of  equity  would  have  given  relief;  but  I  am  clearly  of  opinion  that 
infants  are  bound  under  that  statute.  That  act  was  made  for  uses, 
not  for  jointures:  this  is  a  provision  arising  out  of  the  general  con- 
sequences of  uses. 

Consider  also  the  usage  and  transactions  of  mankind  upon  it: 
the  object  of  all  laws,  with  regard  to  real  property,  is  quiet  and  re- 
pose. As  to  practice,  there  has  almost  been  only  one  opinion.  The 
greatest  conveyancers;  the  whole  profession  of  the  law;  Sir  Or- 
lando Bridgeman:  Lord  Nottingham:  there  was  not  a  doubt  at  the 
bar  in  Harvey  v.  Ashley:  Mr.  Fazakerley  always  took  it  for 
granted  that  infants  were  bound. 

If  this  decree  were  to  stand,  marriage  settlements  would  be  to- 
tally subverted  without  the  interposition  of  the  legislature:  and  I 
concur  with  the  noble  and  learned  Lord,  that  no  man  living  could 
draw  such  an  act  of  parliament.  I  will  never  put  such  an  exposi- 
tion on  the  law,  as  to  make  it  necessary  to  apply  to  Parliament  to 
rectify  it.  ^ 

It  was  ordered,  that  so  much  of  the  said  decree  complained  of 
by  the  said  appeal,  whereby  an  account  is  directed  of  the  personal 
estate  of  the  intestate  of  Sir  Thomas  Drury,  &c.  be  affirmed,  and 
that  the  residue  of  the  said  decree  siiould  be  reversed;  and  it  wasf 
declared,  that  the  respondent  is  bound  by  the  agreement  entered 
into  in  consideration  of,  and  previous  to,  her  marriage  with  the 


48  CASES  IN  CHANCERY. 

[D'AquUa  ▼.  Lambert] 

said  Sir  Thomas  Druiy,  and  that  the  same  ought  to  be  performed 
^d  carried  into  execution,  and  that  the  respondent  is  thereby  bar- 
r  *75  1  •  ^^^  ^^  ^®^  dower,  and  of  any  *8hare  of  the  said  Sir 
*■  J     Thomas  Drury's  personal  estate  under  the  statute 

for  distribution  of  intestates  estates. 

This  importfttit  question  was  thus,  after  mndi  dif&ience  of  opinion,  finally  settled. 
Great  doubts  have  however  been  entertained  as  to  the  propriety  of  the  decision  of  the 
House  of  Lords.  Lord  Thurlow  (as  observed  by  the  present  Lord  Chancellor  in  Mil- 
ner  v.  Lord  Harewood,  18  Ves.  275),  is  said  to  have  expressed  himself  strongly  in 
favour  of  Lord  Northington's  opinion. 

The  result  of  subsequent  authorities  is,  that  an  infant  cannot  be  bonnd  by  any  arti- 
cle entered  into  during  her  minority  as  to  her  crwn  real  estate,  which  nothing  but  her 
own  act,  after  the  period  of  majority,  can  fetter  or  afiect :  that  she  may  be  barred  of  her 
right  to  dower  by  any  provision,  by  way  of  jointure,  if  competent  and  certain,  and  her 
interest  in  money  bound  by  agreement  on  marriage,  since  otherwiae  the  husband  would 
be  absolutelr  entitled :  but  if  the  provision  be  precarious  and  uncertain,  as  where  an 
estate  for  life  was  previously  limited  to  another  person,  or  where  it  was  agreed  that  the 
husband's  estate  should  go  according  to  the  custom  of  London,  ehe  will  not  be  barred 
of  dower.  Dumford  v.  Lane,  1  Bra  C.  C.  106.  Williams  v.  Williams,  ib.  162.  8to* 
combe  v.  Glubb,  2  Bro.  C.  G.  546.  WilUams  v.  Chitty,  3  Yes.  646.  Carutben  v.  Ca. 
ruthera,  4  Bro.  G.  G.  500.  Smith  v.  Smith,  5  Ves.  189.  Glough  ▼.  Gkmgh,  ib.  717. 
3  Woodes,  453,  n, 

D'Aquila  v.  Lambert 

(Reg.  Lib.  a.  1760,  fol.  330.) 

[9th  June  1761.  8.  G.  Amb.  399.] 

Where^onsignee  becomes  insolvent,  consignor  has  a  right  to  stop  the  goods  at  waj 
time  before  they  come  to  his  huids. 

THE  plaintiff,  who  was  a  merchant  at  Leghorn,  on  the  21  st  of 
September,  1759,  shipped  a  large  quantity  of  goods  by  direction  of 
the  defendant,  Israeli,  who  resided  in  England,  and  consigned  them 
to  him,  and  drew  bills  of  exchange  for  the  money,  which  were 
r  *76  1  '^^^cepted  by  Israeli.  *On  the  16th  of  November, 
*■  ^     1759,  Israeli  stopped  payment,  the  bills  were  pro- 

tested, and  on  the  23d  he  executed  an  assignment  of  his  effects  to 
his  creditors. 

The  plaintiff  having  revoked  the  consignment  to  Israeli,  con- 
signed the  goods  to  his  factor,  M onteiiori,  who,  upon  the  arrival  of 
the  goods  in  the  port  of  London  in  December,  applied  for  them 
to  the  captain,  who  being  also  applied  to  by  the  agent  for  the  cre- 
ditors of  Israeli,  refused  to  deliver  them  till  the  right  had  been 
settled.  This  was  a  bill  by  the  plaintiff  to  have  the  goods  delivered. 
The  Attorney-General  and  Comyn  for  the  plaintiff. 
The  consignor  may  stop  the  goods  at  any  time  before  they  get 
into  the  hands  of  the  consignee,  in  clise  the  consignee  is  in  such 
circumstances  as  not  to  be  able  to  pay  for  them.  Wisegnan  v.  Yan- 
deput,  2  Vern.  203,  and  ex  parte  Wilkinson  in  Chancery,  21st  of 
March,  1755.    In  the  latter  case  wines  consigned  from  Lisbon  to  a 
merchant  in  London.    The  wines  were  brought  to  Lynn,  and  the 
^  consignee  becoming  bankrupt,  the  agent  for  the  consignor  stopped 
*  the  wines  there,  and  held  he  might  do  so  at  any  time  before  tney 
lot  into  the  hands  of  the  consignee ;  and  that  case  was  said  to 
iiffer  from  Wiseman  v.  Vandeput,  as  the  consignee  run  a  greater 
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risk  by  reason  of  the  voyage.  But  Lord  Hardwicke  said,  as  there 
was  no  possession  in  the  bankrupt,  no  appearance  of  credit  on  the 
goods,  nor  any  payment  made,  the  agent  had  a  right  tp  stop  t^em. 
The  principle  is  the  same  as  in  the  cases  of  real  lien.  Chapman  v. 
Tanner,  1  Vern.  267.     - 

The  Solicitor-General  for  the  defendant. 

This  is  not  one  of  those  cases  where  a  court  Of  equity  will  inter- 
pose against  the  legal  right,  which  is  most  clearly  in  the  consignee; 
such' an  interposition  would  shake  credit,  and  entangle  all  the  deal- 
ings of  merchants.  The  ship  sailed  on  the  16th  of  September, 
and  did  not  arrive  till  December,  so  that  the  insolventt  stood  the 
risk  two  months.  The  delivery  and  possession  are  material  cir- 
cumstances *in  all  cases  of  this  kind.  The  goods  r-  ^j  ^ 
having  been  delivered  to  the  captain,  he  was  bound.    ^  •' 

in  point  of  law,  to  answer  them  to  the  consignee.  If  they  had  been 
lost  in  the  voyage,  it  was  the  loss  of  the  consignee.  Evans  v. 
Martlet,  1  Lcird  Kaym.  271.  Whatever  determination  the  court 
has  made  upon  particular  circumstances,  it  has  never  declared  on 
a  general  case,  that  the  consignor  has  a  right  to  stop  the  goods  at 
the  deliverinff  port ;  and  in  case  where  there  was  no  commission  of 
bankruptcy,  but  only  a  trust  deed  for  creditors,  as  in  the  present. 
case :  the  present  case  differs  from  Wiseman  v.  Yandeput,  as  the 
goods  were  stopped  in  that  case  before  the  voyage  began. 

The  Lord  Chanoei^lor. — This  is  a  question  of  extent  and  tonse- 
quence  in  trade.  Had  it  been  res  Integra j  I  should  have  required  a 
more  extensive  argument,  and  takeA  time  to  consider;  but  after 
former  determinations,  and  the  satisfaction  those  determinations 
have  given,  it  seems  a  case  of  no  great  difficulty.  The  plaintiff  is 
substantially  to  be  considered  as  a  merchant  selling  goods  to  Israeli. 
The  case  of  ex  parte  Wilkinson  is  in  point.  It  was  determined,  on 
solid  reasons,  that  the  soods  of  one  man  should  not  be  applied  in 
payment  of  another's  debts :  I  must  therefore  decree  the  goods  to 
be  delivered  to  the  plaintiff  on  payment  of  the  insurance. 

The  right  of  stoppage  in  iraruitu  was  first  recognized  in  the  present  case,  and  the 
cases  which  are  here  cit^,  by  courts  of  equity :  it  was  soon,  however,  upon  the  same  prin- 
ciples of  justice,  adopted  in  courts  of  law.  The  right,  however,  is  confined  to  those 
cases  where  the  consignor  is,  as  in  the  principal  case,  mbttantiaUy  the  vendor  of  the 
•goods.  Kinlock  V.Craig.  3  T.R.  119.  Sweet  v.  Pym,  1  East  4. 
Peise  V.  Wray,  3  East  93.  Siffken  v.  Wray,  6  East  871.  For  the  [  *1S  ] 
general  doctrine  as  to  tiie  manner  in  which,  and  the  time  when,  the 
stoppage  is  to  be  effected,  vide  Whitaker  on  Lien  and  Stoppage  in  Transitu,  161, 174. 

Willie  V.  Lugg. 

(Reg.  Lib.  b.  1760.  fol.  361.) 

[17th  &  18th  June,  1781.] 

The  principle  that  where  two  distinct  estates  are  mortgaged  for  two  distinct  debts  a 

separate  redemption  cannot  be  decreed,  operates  as  long  as  the  equities  of  redemption 

remain  uniled  in  the  same  person. 

BY  indenture,  bearing  Hate  the  29th  of  November,  1736,  Samuef 
Willie,  in  consideration  ol  Alary,  his  wife,  selling  her  s^arate  eitate 
in  order  to  purchase  cer*  iin  premises  called  Dixon's  Farm,t  settles 
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the  same  (subject  to  a  term  of  500  years,  which  had  been  created 
by  indenture  of  the  lOlh  December,  1734,  to  Robert  Dixon,  to  secure 
350/!),  to  a  trustee,  to  pay  the  rents  and  profits  to  his  said  wife  for 
life,  remainder  according  to  her  appointment. 

Samuel  Willie  was  seised  in  fee  of  two  adjoining  estates  called 
the  East  and  West  Dales,  and  as  he  and  his  wife  afterwards  found 
it  convenient  to  sell  a  part  of  Dixon's  Farm  ;  by  indenture,  beariag 
date  the  10th  of  December,  1735,  the  West  Dales  were  settled  to 
the  use  of  ihe  husband  and  wife  for  life;  remainder  to  the  issue  of 
their  bodies ;  remainder  to  their  right  heirs :  the  East  Dales,  in  the 
same  manner  as  Dixon's  Farm,  had  been  subject  to  the  mortgage 
to  Robert  Dixon. 

By  indenture,  bearing  date  the  29th  of  October,  1750,  Dixon 
assigned  Dixon's  Farm  to  Adam  Lugg  as  a  security  for  some  money 
due  to  him. 

p  ^fjg  -|  The  bill  was  brought  by  Mrs.  Willie  against  Lugg, 
*■  ^     *and  the  executors  of  Dixon,  who  was  dead,  to  re- 

deem the  East  Dales. 

Perrott  for  the  plaintiff;  the  Attorney-General  for  the  executors 
of  Dixon. 

It  is  a  rule  of  this  court,  too  firmly  settled  to  admit  of  discussion, 
that  where  a  man  makes  two  mortgages  on  different  estates  to  the 
same  person,  he  shall  not  redeem  separately ;  and  this  doctrine  is 
extended  to  the  heir  of  the  mortgagor,  and  by  a  still  further  stretch 
of  th^rule,  even  where  one  of  the  estates  is  entailed.  Margrave  v. 
Le  Hook,  2  Vern.  207.  But  in  all  these  cases  the  mortgage  must 
be  to  the  same  person.  There  is  a  great  difference,  either  where 
the  mortgages  are  originally  made  to  different  mortgagees,  and  the 
mortgages  come  together  by  assignment,  or  where  the  different 
mortgages  arc  assigned  to  different  persons;  the  equities  remain 
distinct.  Mrs.  Willie  is  in  the  same  situation  as  a  purchaser  buying 
one  of  two  estates  subject  to  a  mortgage,  who  has  a  right  to  redeem 
separately. 

The  Solicitor-General  for  the  defendant  Lugg. 

If  the  husband  and  wife  had  been  co-plaintiffs,  they  would  have 
been  tied  to  a  general  redemption.  She  has  by  her  agreement 
made  the  whole  estate  liable  for  the  whole  debt.  The  circumstances 
are  not  sufficient  to  take  the  case  out  of  the  general  rule. 

The  l^RD  Chaktcellor. — This  bill  is  brought  to  redeem  the  East 
Dales,  and  to  have  Dixon's  Farm,  now  reduced  in  point  of  value 
by  the  mortgagees  selling  a  part  for  the  benefit  of  the  plaintiff,  who 
had  the  inheritance.  The  question  is,  whether  she  can  come  into 
this  court  for  such  an  equity. 

Every  mortgagee,  when  the  mortgage  is  forfeited,  has  acquired 
an  absolute  legal  estate.  Upon  what  terms  can  this  court  proceed 
r  *80  I  ^^  ^  redemption  ?  By  giving  the  *mortgagee  the  value 
*-  ^     of  his  money,  its  fruit,  and  his  costs,  and  upon  those 

*  terms  only:  for  it  is  obvious  injustice  to  help  to  the  restitution  of 
the^ledgc,  without  a  full  restitution  of  what  it  is  first  pledged  for. 
If  a  person  makes  two  different  mortgages  of  two  different  estates, 
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the  equity  reserved  is  distinct  in  each,  and  the  contracts  are  sepa- 
rate :  yet  if  the  mortgagor  would  redeem  one,  he  cannot ;  because 
if  you  come  for  equity  you  must  do  equity ;  and  the  general  estate 
being  liable  to  both  moitgages,  this  court  will  not  be  an  instrument 
to  take  illegally  from  a  mortgagee  that  by  which  he  will  be  defrauded 
of  a  part  of  his  debt. 

I  cannot  see  any  difference  between  that  case  and  the  case  at 
present  under  consideration;  for  the  principle  upon  which  the  court 
proceeds  subsists  as  long  as  the  equity  of  redemption  remains  united. 
If  you  come  to  redeem  separately,  you  come  for  equity  without 
doing  equity ;  paying  a  debt,  in  Heu  of  which  the  mortgagee  can 
hold  both  your  estates  until  this  court  interposes. 

There  seems  also  a  manifest  distinction  between  this  case  and 
the  case  of  a  purchase  subject  to  a  mortgage ;  for  there  the  pur- 
chaser acquires  a  right  to  redeem  that  particular  mortgage,  and 
when  he  comes  to  redeem,  he  oflers  to  equity  to  pay  all  that  his 
estate  is  a  debtor  (a). 

Bill  dismissed  without  costs. 

(a)  The  rule,  however,  laid  down  in  the  old  casep,  Purefoy  y.  Parefoy,  1  Yem.  26. 
ShotUewoTth  ▼.  Laywick,  ih.  246.  Margrave  v.  Le  Hooke,  2  V^em.  207.  Pope  v.  On- 
alow,  tb.  286  (the  authority  of  which,  however,  was  douhted  by  Lord  Hardwicke  in  ex 
parte  King,  1  Atk.  300).  Ex  parte  Carter,  Amb.  733.  Roe  v.  Soley,  Bl.  Rep.  726, 
that  a  mortgagor  of  two  distinct  estates,  upon  distinct  transactions,  to  the  same  mort- 
gagee, cannot  redeem  one  without  'redeeming  the  other,  seems,  by 
modem  decisions,  to  have  been  extended  to  a  purchaser  of  the  equity  [  *81  ] 
of  redemption  of  one  of  the  mortgaged  estates,  without  notice  of  the 
other  mortgage.  Cator  v.  Chariton,  cit.  2  Ves.  jun.  377.  Collet  v.  Munden,  cit.  ib. 
Ireson  v.  Denn,  2  Cox,  425.  £t  vide  Jonea  v.  Smith,  2  Ves  jun.  372. 


Stanhope  v.  Earl  Vemey . 

(Reg.  Lib.  b.  1760,  fol.  242.) 

[24Ui,  25th,  26th  &  27th  June,  1761.  S.  C.  Cit,  Butler's  n.  Co.  Lit.  290.  A.] 
The  custody  of  the  deeds  creating  a  term,  accompanied  by  a  declaration  of  the  trust  of 
it  ia  favour  of  a  second  incum'^rancer  without  notice  of  the  prior  mortgage,  held  to 
give  him  an  advantage  over  the  «'tsI  incumbrancer,  which  a  court  of  equity  would 
not  deprive  him  of. 
The  person  claiming  under  such  second  incumbrancer,  upon  purchasing  the  equity  of 
redemption  from  the  mortgagor,  was  held  not  to  have  relinquished  such  advantages 
by  having  covenanted  to  retain  part  of  the  purchase-money  to  redeem  the  prior  mort- 
gage, as  it  was  also  agreed  that  he  might  use  the  money  adversariously  in  case  he 
could  not  adjust  the  matter  amicably. 

HENRY  SAYER  being  seised  in  fee  of  the  manor  of  Biddlesden, 
in  the  county  of  Bucks  (subject  to  an  outstanding  lerm  of  1000 
years,  created  23d  January,  1661,  which  was  vested  in  Rigby  and 
Eyre),  by  indentures  of  lease  and  release,  bearing  date  the  4th  and 
5th  days  of  June,  1738,  conveyed  the  said  manor  of  Biddlesden, 
together  with  all  his  lands,  tenements,  and  hereditaments  in  Biddles- 
den, not  in  jointure  to  his  wife,  to  Lady  Dvsart  and  her  executors, 
administrators,  and  assigns,  for  the  term  of  1000  years,  for  securing 
the  payment  of  1000/.  And  by  a  deed-poll  of  the  same  date, 
reciting,  that  the  title  deeds  of  the  said  premises  belonged  to  several 
other  very  valuable  estates  in  the  county  of  Bucks,  and  that  he  was 
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desirous  of  having  possession  of  the  same,  he  covenanted  to  produce 
them  when  required  thereto. 

By  indenture,  bearing  date  the  8th  of  June,  1732,  Rigby  and 
Eyre  assigned  the  term  to  Cunningham  and  Clayton  in  trust  for 
Henry  Sayer,  his  heirs  and  assigns. 

r  ♦82  1  *^y  indentures,  bearing  date  the  18th  and  19th  of 
L  •*     December,  1732,  Henry  Sayer  conveyed  the  same 

estates  to  Mrs.  Nash,  her  heirs  and  assigns,  by  wray  of  mortgage 
for  securing  to  her  3000/.,  with  declaration  that  Cunningham  and 
Clayton  should  stand  possessed  of  the  said  term  in  trust  for  her. 
The  deeds  respecting  it  were  delivered  to  her,  and  neither  she  nor 
the  trustees  had  notice  of  the  mortgage  to  Lady  Dysart  This 
mortgage  was  afterwards  assigned  to  Sir  James  Lowther,  who 
advanced  a  further  sum  of  1000/.,  and  a  similar  declaration  of  trust 
was  made  as  above. 

By  indentures  of  lease  and  release,  bearing  date  the  9th  and  10th 
July,  1752,  Henry  Saver,  the  grandson  of  the  said  Henry  Sayer, 
sold  the  premises  to  Earl  Verney,  who  took  an  assignment  of  the 
mortgage  of  Sir  James  Lowther,  and  the  term  was  assigned  to 
Harris  as  trustee  for  Lord  Verney,  to  attend  the  inheritance.  By 
an  indenture  of  even  date,  it  was  agreed  between  Mr.  Sayer  and 
Earl  Verney,  that  the  latter  should  retain  the  sum  of  2392^  out  of 
the  purchase  money,  which  should  be  applied  in  purchasing  and 
redeeming  the  lands  in  possession  of  Lady  Dysart's  representatives, 
in  case  they  should,  within  ten  years,  voluntarily  convey  them  to 
the  said  earl ;  and  in  case  they  should  not  so  voluntarily  convey, 
that  he  might  use  the  said  sum  of  2392/.  in  maintaining  actions  at 
law,  or  suits  in  equity,  for  obtaining  the  same ;  and  that  for  such 
lands  so  obtained  the  said  earl  should  pay  twenty-six  years  purchase. 

Lady  Dysart's  personal  representatives  had  brought  ejectments 
for  some  parts  of  the  premises,  and  had  recovered,  and  received 
possession ;  and  now  having  brought  ejectments  for  the  other  parts, 
and  Earl  Verney  having  defended,  and  set  up  the  term,  with  a 
r  *83  1  ^^^'^''^^^^^  ^^  trust,  the  present  bill  was  brought  by 
L  J    the  ^representatives  for  an  assignment  of  the  term  to 

protect  the  mortgage. 

The  Attorney-General  and  Willes  for  the  plaintiffs. 

The  first  question  in  the  present  case  is,  whether  the  plaintiffs  are 
not  entitled  to  an  assignment  of  this  term  ;  the  mere  custody  of  a 
deed  creating  a  term  gives  no  benefit  without  an  assignment,  and 
Lady  Dvsart  had  here  an  equitable  interest  equivalent  to  an  assign- 
ment, ^he  second  point  is,  that  Mrs.  Nash  and  Sir  James  have 
postponed  themselves,  by  sufiering  Lady  Dysart  to  proceed  while 
cognizant  of  her  title.  It  is  like  the  case  of  Willoughby  v.  Wil- 
loughby,  1  T.  R  763,  1  Collect.  Jurid.  337,  where  Lord  Hardwicke 
considered  the  circumstance  of  notice  as  taking  away  from  a 
puisne  incumbrancer  the  benefit  he  otherwise  mieht  have  had  by 
the  assignment  of  a  term.  In  the  present  case  Lord  Verney,  by 
retaining  part  of  the  purchase  money,  has  affected  himself  with 
notice,  and  corroborated  and  confirmed  Lady  Dysart's  mortgage. 

The  Solicitor-General,  Perrott,  and  Wiibraham,  for  the  defendant. 
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This  court  cannot  take  away  a  priority  from  a  bond  fide  pur- 
chaser, who  is  entitled  to  call  for  the  term ;  for  where  terms  are 
created  to  attend  the  inheritance,  they  will  attend  the  particular 
estates  created  out  of  the  inheritance.  The  covenant  to  Lady 
Dysart  to  produce  the  deeds  is  no  lieO)  on  the  contrary  it  is  evidence 
that  there  was  no  reliance  on  the  term.  The  fact  of  notice  cannot 
affect  Lord  Verney,  for  it  was  decided  by  Lord  Talbot,  in  Lowther 
V.  Carleton,  Ca.  lemp.  Talb.  187,  that  notice  to  one  who  purchases 
from  a  purchaser  without  notice,  cannot  invalidate  the  second 
purchase. 

The  Lord  Chancellor. — This  is  one  of  those  cases  which  are 
always  very  *honourably  laboured  by  the  counsel  at  r.  ^^g  -  - 
the  bar,  and  determined  with  great  anxiety  by  the    I-  ■■ 

court,  as  some  of  the  parties  must  be  shipwrecked  in  the  event. 

The  case  is  in  ei!ect  this :  on  the  5th  of  June,  1732,  Mr.  H. 
Sayer  was  seised  of  the  inheritance  of  an  estate,  which  I  will 
describe  by  the  words  used  in  the  first  mortgage,  **  the  estate  not 
settled  in  jointure ;"  but  this  was  subject  to  the  remainder  of  a  long 
term  vested  in  Rigby  and  Eyre,  who  were  likewise  trustees  of  the 
other  part  of  the  premises  which  were  settled  for  the  remainder  of 
the  same  term. 

Mr.  Sayer  applies  to  borrow  1000/.  of  Lady  Dysart  upon  the 
inheritance,  and  on  Lady  Dysart's  applying  for  the  title  deeds,  as 
they  related  to  both  the  estates,  the  trustees  refused  them ;  and 
Mr.  Sayer  covenanted  for  himself  and  the  trustees  to  produce  the 
title  deeds  as  occasion  should  require,  and  inter  (ilia,  the  original  term 
of  1000  years:  so  that  the  lady  concluded  with  taking  a  mortgage 
of  the  inheritance  subject  to  the  1000  years  term,  and  with  no 
contracted-for  equity,  or  anything  but  an  equity  resulting  as  to  a 
particular  tenant  of  the  inheritance. 

Upon  the  8th  of  the  same  June  Mr.  Sayer  procured  from  Rigby 
and  E}rre,  the  assignees  of  the  1000  years  term,  an  assignment  to 
two  trustees  nominated  by  himself,  Cunningham  and  Clayton,  as 
absolute  owner  of  the  beneficial  interest  of  the  term,  and  the  in- 
heritance and  the  trust  is  declared  to  him,  his  heirs  and  assigns. 

Mr.  H.  Sayer,  standing  in  this  situation,  19th  December,  1732, 
mortgages  this  estate  to  Mrs.  Nash  for  3000/.,  and  this  is  done  by 
a  conveyance  of  the  inheritance,  with  a  declaration  of  trust  by 
Sayer  for  the  benefit  of  Mrs.  Nash  ;  and  Mr.  Clayton,  one  of  the 
trustees,  prepares  and  attests  the  lease  and  release. 

Now  tne  only  material  question  is,  whether  Lady  Dysart  ac- 
quired such  an  equitable  interest  in  the  term  *as  was  p  ,1^^  i 
equivalent  to  an  assignment  of  the  term,  or  a  merger    ^  -' 

of  the  term  in  the  inheritance :  for  if  this  court  says  that  she  ac- 
quired an  equity  which  (to  use  a  legal  expression)  would  run  with 
the  laud,  it  makes  an  equity  resulting  from  one  trust,  and  particular 
trustees  immutable  and  eternal ;  a  position  which  would  unfix  the 
polar  star  of  equity, "  that  a  purchaser  for  a  valuable  consideration, 
being  in  an  ability  to  defend  himself  at  law,  cannot  be  hurt  by  a 
court  of  equity." 

Vol.  n.      '  8 
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For  there  is  not  a  case  to  be  put  of  a  contest  between  two  pur- 
chasers, wliere  the  first  purchaser,  by  paying  his  money,  docs  not 
get  an  equity ;  and  that  equity,  if  free  from  fraud,  stands  with  a 
priority  in  this  court,  according  to  the  time  of  its  creation,  so  that 
the  nature  of  the  equity  continues  the  same ;  but  a  purchaser  without 
notice  for  a  valuable  consideration,  is  a  bar  to  the  jurisdiction  of 
this  court,  and  it  is  of  no  consequence  when  the  legal  advantage 
was  acquired,  if  the  purchase  was  made,  and  the  money  paid  without 
notice.  For  if  Mrs.  Nash  had  left  the  assignment  from  Rigby  and 
Eyre  to  Cunningham  and  Clayton,  either  in  the  hands  of  Mr.  Sayer, 
or  of  Cunningham  and  Clayton,  and  a  subsequent  mortgage  had 
been  made  with  an  assignment  of  the  term,  she  would  not  have 
been  in  any  better  condition  than  Lady  Dysart. 

The  result  therefore  in  soUd  sense  and  justice  is  this:  the  value 
of  an  equity,  while  it  subsists  as  an  equity,  can  only  be  fixed  by  the 
accident  of  notice ;  for  if  the  trust  is  changed  upon  a  purchase,  and 
the  term  assigned  to  new  trustees,  or  the  term  delivered  over  to  the 
purchaser,  with  a  new  declaration  of  trust,  which  I  must  take  to  be 
this  case,  there  I  must  look  upon  the  trust  and  equity  as  consolidated 
and  united,  and  that  the  cestui  que  trust  and  trustees  are  one. 

I  am  therefore  of  opinion  upon  this  point,  that  I  cannot,  consis- 
r  f,ga  -1  tently  with  the  rules  and  maxims  of  this  court,  ♦or 
I-  -*     without  taking  lands  i  commercio,  relieve  the  plaintifis: 

for  no  man  can  purchase  lands  but  by  advice  of  counsel,  and  if  you 
cannot  safely  purchase  with  the  legal  estate,  counsel  cannot  advise 
you,  and  you  cannot  purchase  at  all. 

As  to  tne  second  point,  it  appears  that  Lord  Verney  bought,  and 
intended  to  buy,  the  entire  estate ;  but  there  being  a  dispute  as  to 
the  title  of  part  of  it,  a  sum  of  money  is  retained  to  be  applied  in 
purchasing  and  redeeming  Lady  Dysart's  representatives ;  but  with 
an  express  proviso  for  Lord  Verney  to  use  it  for  the  recovery  of 
those  premises  adversariously,  in  case  it  could  not  be  adjusted 
amicably,  and  by  treaty ;  which  makes  it  clear  to  me,  that  Lord 
Verney  intended  by  that  transaction  to  stipulate  with  Mr.  Sayer 
only  for  what  he  thought  would  be  a  reasonable  satisfaction  for 
Lady  Dysart's  representatives,  under  the  circumstances  of  her 
security,  without  any  intent  to  relinquish  any  advantage  he  had  got 
by  his  securities. 

I  must  therefore  either  dismiss  the  bill,  or  the  plaintiffs  must  accept 
2302/.,  and  deliver  possession  to  T^rd  Verney  forthwith. 

It  is  obaerred  by  the  present  Lord  Chancellor  in  Maundrell  v.  Maundrell,  10  Ves. 
271,  that  a  subsequent  incumbrancer  without  notice,  cannot  protect  himself  by  a  satis- 
fied term  against  a  prior  incumbrancer,  unless  it  be  in  some  sense  got  in  ;  either  by 
taking  an  assignment,  or  making  the  trustee  a  party  to  the  instrument,  or  taking  pos- 
session of  the  deed  creating  the  term.  Upon  the  point  of  notice  there  is  a  diatinction 
n  the  case  of  a  dowress,  that  notice  of  her  title  shall  not  protect  her  where  the  pur- 
•chaser  has  obtained  an  assignment  of  the  term ;  a  distinction  founded  not  on  principle, 
but  the  practice  of  conveyancers  found  to  be  inveterate.  Lsdy 
[  *87  ]'  ^Radnor  ▼.  Vandebendy,  Show.  P.  C.  69.  Prec.  Can.  65.  Swan- 
nock  ▼.  Luflford,  BuU.  n.  Co.  Lit  208.  a.  2  Atk.  208.  Amb.  6,  but 
which  was  refused  to  be  extended  to  the  case  where  a  purchaser  has  omitted  either  to 
procure  an  assignment,  or  declaration  of  trust,  or  possession  of  the  deed.  Maundrell  v. 
Maundrell,  7  Vea.  667,  affirmed  on  appeal.   10  Ves.  246. 
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Earl  of  Bute  v.  Stuart. 

(Reff.  Lib.A.  1761,fol.22.) 

[l«t  dc  2d  July,  10th  6l  23d  Not.  1761.  8.  G.  Sewell,  M88.] 

Testator  having  by  his  will  made  his  daughter  tenant  for  life  of  his  general  real  estates, 
and  of  lands  to  be  purchased,  both  with  his  personal  estate,  and  with  the  profits 
arising  from  sale  of  timber,  devises  his  collieries,  Ac  upon  trust,  to  dispose  and 
convey  the  same  in  such  manner  as  she,  whether  sole  or  covert,  should  direct  or 
appoint;  and  in  default  of  appointment,  to  apply  the  money  produced  by  the  (y>l- 
Ueries,  after  paying  the  expenses,  to  the  same  uses  as  the  residue  of  his  personal 
esute  :  the  testator  then,  after  declaring,  that  though  his  meaning  was  to  give  his 
daughter  the  abtoiute  ditpotal  of  the  said  collieries,  &c.  to  prevent  the  expenses  and 
trouble  that  must  attend  the  management  of  afiairs  of  such  a  nature  under  the  diiee- 
tion  of  the  Court  of  Chancery,  requested  her  to  direct  the  money  arising  therefrom 
to  be  applied  in  such  manner  as  be  had  directed  the  same  in  default  of  appointment : 
held,  that  from  the  general  frame  and  intent  of  the  will,  the  daughter  had  not  the 
absolute  disposal  of  this  property,  but  that  her  interest  was  confined  to  a  dispoaition. 
by  sale. 

EDWARD  WORTLEY,  Esq.,  by  his  will,  dated  the  23d  of  May, 
1755,  gave  and  devised  all  his  manors,  lands,  tenements,  mines 
opened  and  unopened,  and  hereditaments  in  the  West  Riding  of  the 
county  of  York,  and  also  his  freehold  estate  in  Tintagel,  in  the 
county  of  Cornwall  (subject  to  an  annual  rent-charge  of  1200/.  to 
the  Lady  Mary  Wortley,  his  wife,  and  of  1000/.  to  his  son,  Edward 
Wortley,  for  their  respective  lives,  and  to  certain  other  annuities) 
to,  and  to  the  use  of  Earl  Gower,  Sir  Matthew  Lamb,  and  Godfrey 
Wentworth,  Esq.,  and  their  heirs,  upon  trust,  to  permit  his  mansion- 
houses,  with  the  appurtenances  in  the  West  Riding  of  the  county  of 
York,  to  be  held  and  enjoyed  by  his  daughter,  the  Countess  of  Bute, 
for  life,  and  upon  trust,  to  pay  the  rents  and  profits  of  the  residue  olf 
the  premises  to  her  for  her  separate  use;  and  after  her  death,  in 
trust,  to  pay  the  rents  and  **pi-ofits  of  all  the  premises  p  ^gg 
into  the  proper  hands  of  his  son  Edward  Wortley ;  ^ 
and  after  his  death,  in  trust,  for  the  first  and  other  sons  of  the  said 
Edward  Wortley,  by  any  woman  he  should  then  after  marry,  suc- 
cessively in  tail  male ;  and  for  want  of  such  issue,  in  trust  for  the 
second  and  other  sons  of  the  testator's  said  daughter.  Lady  Bute, 
successively,  in  tail  male  (except  her  first  son),  with  remainder  to 
her  first  son  in  tail  male ;  with  remainder,  in  trust,  for  the  first  and 
other  daughters  of  the  said  Edward  Wortley,  by  any  woman  he 
should  then  after  marry,  successively  in  tail  general ;  and  for  want 
of  such  issue,  in  trust  for  the  testator's  own  right  heirs. 

The  testator  empowered  his  trustees,  and  their  heirs,  yearly, 
during  the  respective  lives  of  his  said  daughter  and  son,  to  cut  down 
for  building  and  repairs,  and  also  for  sale,  such  timber  on  his  estate 
in  the  West  Riding  of  Yorkshire  as  they  should  think  fit,  leaving 
the  usual  stock  of  young  timber ;  and  directed  that  out  of  the  money 
arising  by  such  sale  of  underwoods,  his  trustees  should  pay  to  his 
said  daughter  the  yearly  sum  of  300/.  for  her  life,  for  her  separate 
use  ;  and  should  after  her  death  pay  the  like  annuity  to  his  said  son, 
and  apply  the  surplus  thereof  in  the  purchase  of  lands,  tenements, 
and  hereditaments,  in  the  West  Riding  of  the  county  of  York,  to  be 
conveyed  and  settled  to  the  same  uses  as  his  estate  in  the  said  West 
Riding  was  thereby  devised  and  settled. 
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He  then  gave  (subject  to  an  annuity  of  600/.  a  year  to  the  said 
Edward  Worlley,  his  son*  for  life),  all  his  manors,  lands,  tenements, 
mines  opened  and  unopened,  and  hereditaments,  in  the  North  Riding 
of  the  said  county  of  York,  and  in  the  counties  of  Nottingham, 
Devon,  and  Cornwall  (except  his  estate  in  the  parish  of  Tintagel 
in  Cornwall),  unto  the  said  Earl  Gower,  Sir  Matthew  Lamb  and 
Godfrey  Wentworth,  and  their  heirs,  in  trust,  to  pay  the  rents 
r  *  89  1  ^^^^^^^  ^^  ^®  s^^  Countess  of  Bute,  his  daughter,  •for 
*■  ^    her  life,  for  her  separate  use ;  and  after  her  decease,  in 

trust  for  her  second  and  other  sons  successively,  in  tail  male  (except 
her  first  son);  remainder  to  the  use  of  her  first  son  in  tail  male; 
remainder  to  the  use  of  her  first  and  every  other  daughter  succes- 
sively, in  tail  general;  remainder  in  trust  to  pay  the  rents  and 
profits  thereof  into  the  proper  hands  of  the  testator's  said  son; 
remainder  to  the  use  of  the  first  and  other  sons  of  his  said  son 
which  he  should  have  by  any  woman  he  should  then  after  marry, 
in  tail  male  successively ;  remainder  to  the  use  of  the  first  and  other 
daughters  of  his  said  son  by  such  wife  successively, in  tail  general; 
remainder  in  trust  for  his,  the  testator's,  own  right  heirs. 

He  then  gave  and  bequeathed  all  his  readv  money,  securities  for 
money,  stocks  in  the  public  funds,  and  all  other  his  goods,  chattels, 
and  personal  estate  (except  such  parts  thereof  as  he,  by  his  will, 
otherwise  gave  and  disposed  of),  to  the  said  Earl  Gower,  Sir 
Matthew  Lamb,  and  Godfrey  Wentworth,  their  executors,  adminis- 
trators, and  assigns,  in  trust,  in  the  first  place  to  pay  his  debts,  lega- 
cies, and  funeral  charges,  and  subject  thereto  he  directed  that  his 
said  trustees,  their  heirs,  executors,  and  administrators,  should  from 
time  to  time,  as  they  should  think  proper,  lay  out  and  apply  the 
residue  of  his  said  personal  estate  in  the  purchase  of  lands,  tene- 
ments, and  hereditaments,  in  the  said  West  Riding  of  the  county 
of  York,  in  fee-simple  in  possession,  to  be  conveyed  to  the  same 
uses  as  his  estate  in  the  said  North  Riding  of  the  county  of  York 
was  by  his  said  will  devised  and  settled ;  and  further  directed  that 
until  such  purchases  should  be  made,  his  said  trustees  should  place  out 
the  said  residue  of  his  personal  estate  on  real  or  personal  securities, 
and  not  on  the  public  funds,  or  government  securities,  and  apply  the 
r  ♦90  1  P^^G^^^s  thereof  to  such  persons  as  would  be  •enti- 
^  ^     tied  to  the  profits  of  the  land  if  such  purchases  were 

really  made. 

The  testator  also  gave  all  his  collieries  and  coal  mines,  and 
all  his  estate  and  interest  therein,  and  all  his  shares  in  collieries  and 
coal  mines,  and  all  his  stock  in  the  coal  trade,  and  his  vessels,  ships 
and  boats,  and  all  his  lands,  tenements,  hereditaments,  goods  and 
chattels  in  the  counties  of  Northumberland  and  Durham,  unto  the 
said  Earl  Gower,  Sir  Matthew  f-amb,  and  Godfrey  Wentworth, 
their  heirs,  executors,  administrators  and  assigns  respectively,  upon 
trust,  to  convey  and  dispose  of  the  same  in  such  manner  as  the 
said  Countess  of  Bute,  his  daughter,  whether  sole  or  covert,  should 
direct  or  appoint  by  any  writing  or  writings  under  her  hand  and 
seal  in  the  presence  of  three  credible  witnesses ;  and  in  default  of 
such  direction  or  appointment,  upon  trust,  for  the  managing  and 
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carrying  on  the  coal  trade  in  partnership  with  his  partners  therein; 
and  for  that  purpose  he  thereby  authorised  and  empowered  his  said 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  to  sell 
all  or  any  of  his  lands,  tenements,  and  hereditaments,  in  the  said 
counties  of  Northumberland  and  Durham,  when  and  as  they  in  their 
discretion  should  think  fit,  and  to  apply  the  money  arising  thereby, 
and  the  rents  and  profits  thereof,  in  the  mean  time,  in  and  for  re- 
newing the  leases  of  the  present  collieries  or  coal  mines ;  and  in 
taking  to  farm,  or  purchasing  any  other  collieries  or  coal  mines,  or 
any  lands  that  lay  convenient  for  ways  or  way-leaves,  and  for  the 
doing  all  other  acts  requisite  and  proper  for  the  carrying  on  and 
managing  the  said  coal  trade  in  as  full  and  ample  manner  as  he,  the 
testator,  could  do,  and  as  they,  his  trustees,  should  think  most  for  the 
benefit  of  his  estate.  And  he  declared  his  will  to  be,  that  his  said 
trustees,  their  heirs,  executors,  or  administrators,  r  ^g.  , 
should  *stand  possessed  of,  and  interested  in,  the    ^  ^ 

clear  money  which  should  arise  and  be  produced  out  of  the  said 
collieries  or  coal  mines,  and  other  his  real  and  personal  estates  and 
eflfects  in  the  said  counties  of  Northumberland  and  Durham,  thereby 
given  and  devised  to  them  as  aforesaid,  in  trust  to  apply  and  dis* 
pose  of  the  same  in  such  manner  and  for  such  purposes  as  the  re- 
sidue and  surplus  of  his  personal  estate  was  thereby  directed  to  be 
applied  as  aforesaid.  And  he  declared,  that  although  his  meaning  was 
to  five  his  said  daughter  the  absolute  disposal  of  the  said  collieries, 
and  the  premises  relating  to  the  same,  and  of  his  lands,  tenements, 
and  hereditaments,  in  the  said  counties  of  Northumberland  and 
Durham,  to  prevent  the  expenses  and  trouble  that  must  attend  the 
management  of  afiairs  of  such  a  nature  under  the  direction  of  the 
Court  of  Chancery,  he  requested  his  said  daughter  to  direct  the 
money  arising  therefrom  to  be  applied  in  such  manner  as  he  had 
directed  the  same  in  default  of  her  direction  and  appointment. 

And  the  testator  directed,  that  the  several  persons  who  for  the 
time  being  should  be  entitled  to  his  real  estate,  should  take  the 
surname  of  Wortley;  and  he  gave  to  such  of  the  daughters  and 
younger  sons  of  the  said  Countess  of  Bute,  his  daughter,  except  the 
defendant,  or  such  other  son  who  should,  after  his  death,  be  entitled 
to  his  estate  under  the  limitations  of  his  will,  the  sum  of  2000/. 
each :  and  ffave  the  like  sum  of  2000/.  to  his  said  daughter,  the 
Countess  of  Bute ;  and  directed  that  1 500/.,  part  thereof,  should  be 
applied  towards  finishing  Wortley-Hall,  in  the  county  of  York,  and 
500/.,  the  residue  thereof,  towards  furnishing  the  said  house ;  and 
that  the  furniture  thereof  should  be  enjoyed  with  the  house,  as  heir- 
looms, as  far  as  the  rules  of  law  or  equity  would  permit ;  and  he 
appointed  the  said  Earl  Gower,  Sir  Matthew  Lamb,  and  Godfrey 
Wentworth,  executors  of  his  will. 

•In  January,  1761,  the  testator  died,  teaving  Lady  ^  ^,^2  i 
Mary  Wortley,  his  widow,  and  the  defendant,  Ed-     •-  -' 

ward  Wortley,  his  only  son  and  heir,  and  the  Countess  of  Bute,  his 
only  daughter.  The  plaintiflf,  and  the  countess  his  wife,  had  issue 
between  them,  the  Right  Honourable  John  Stuart,  commonly  called 
Lor4  Viscount  Mount  Stuart,  their  eldest  son,  and  the  defendant. 
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James  Archibald  Stuart,  their  second  son,  and  several  other  younger 
children. 

The  Countess  of  Bute,  by  a  writing  or  deed-poll,  dated  the  11th 
of  March,  1761,  appointed  all  the  said  collieries  and  coal  mines, 
and  all  such  stock  in  the  coal  trade,  and  all  such  vessels,  ships  and 
boats ;  and  also  all  such  lands,  tenements,  hereditaments,  goods  and 
chattels  in  the  said  counties  of  Northumberland  and  Durham  which 
her  late  father  was  seised  or  possessed  of,  &c.  unto  the  plaintiff, 
her  husband,  his  heirs,  executors,  administrators  and  assigns,  to 
and  for  his  and  their  own  use  and  benefit  absolutely  for  ever. 

The  bill  prayed  a  conveyance  and  assignment  of  the  several 
messuages,  lands,  hereditaments,  and  real  estate,  in  the  said  coun- 
ties of  Northumberland  and  Durham,  and  all  the  messuages,  lands, 
tenements,  collieries,  coal  mines,  and  hereditaments,  in  the  said 
counties  of  Northumberland  and  Durham,  which  the  testator  was 
possessed  of  or  entitled  to  at  his  death,  either  in  his  own  right  or  in 
partnership  with  any  other  person,  by  virtue  of  any  lease  or  leases 
under  which  the  said  premises  were  held,  and  might  deliver  up  to 
him  all  the  stock  and  utensils  in  the  coal  trade,  wherein  the  testator 
was  engaged  at  his  death,  &c. 

The  defendant,  James  Archibald  Stuart,  insisted,  by  bis  answer, 
that  the  said  deed  of  appointment  made  by  the  Countess  of  Bate, 
his  mother,  in  favour  of  the  plaintiff,  was  void ;  and  that  she  had 
r  •93  1  "^  power,  by  virtue  of  ♦the  testator's  will,  to  limit  or 
I-  ^     appoint  the  collieries,  estates  and  premises  in  ques* 

tion ;  for  that  altnough  the  testator  had  given  such  power  of  directing 
and  appointing  such  estates  and  premises  as  in  the  will  were  men- 
tioned, yet  that  such  power  was  not  absolute,  but  only  a  power  tvi 
modOf  and  connected  with  a  trust,  and  controlled  by  a  subsequent 
part  of  the  will,  wherein  the  testator  requested  his  daughter  to  direct 
the  money  arising  from  the  said  estates  and  collieries  to  be  applied 
in  such  manner  as  he  had  directed  the  same  in  defauh  of  her  direc- 
tion and  appointment ;  and  that  such  request  ought  to  be  deemed 
as  directory,  and  construed  as  legatory  words  of  trust,  and  ought 
to  control  the  countess  in  the  execution  of  such  power  in  favour  of 
such  persons  to  whom  the  testator  directed  the  same  to  go  in  de- 
fai^It  of  her  appointment ;  and  that  he,  the  defendant,  was,  by  virtue 
of  the  said  will,  entitled  thereto  as  tenant  in  tail  on  the  death  of  his 
said  mother,  &c. 

The  Attorney-General,  the  Solicitor-General,  Wilbraham,  and 
Wedderburne,  for  the  plaintiffs. 

The  great  value  of  the  premises  makes  the  principal  difficuhy 
and  importance  of  the  present  question,  which  is,  whether  Lady 
Bute  had  an  absolute  dominion  and  propriety  in  this  devise  of  the 
collieries,  or  stands  in  the  nature  of  a  trustee.  As  to  the  import  of 
the  word  "  request,"  although  in  common  language  it  implies  an 
absolute  power  and  dominion  in  the  peirson  requested,  yet  according 
to  the  civil  law,  and  in  this  court,  it  is  always  considered  as  manda- 
tory: but  the  rule  of  construing  such  deVises  is,  that  where  an 
ownership  of  the  lands,  or  an  absolute  power  of  appointment  is 
given  uncontrolled  by  any  express  trust,  though  it  may  be  accoin- 
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panied  with  a  request  as  to  the  dispossession,  a  court  of  equity  will 
not  presume  that  the  testator  intended  to  raise  an  implied  trust 
inconsistent  with  the  express  estate.  Gary,  fo.  30, 31.  ^  ^^p.  - 
♦1  Ch.  Ca.  310.  Bland  V.  Bland  (a),  cor.  Lord  Hard-  •-  ^^  J 
wicke,  1743.  Attorney-General  v.  Hall,  Fitzg.  314.  ^In  the  present 
case  there  are  express  words  which  have  conferred  an  absolute  right 
of  disposal.  The  trustees  are  charged,  with  particular  directions,  to 
convey  and  dispose  as  she  should  appoint ;  and  she  being  a  feme 
covert  could  not  exercise  her  powers  of  ownership  in  any  other 
manner,  or  have  taken  absolutely,  as  the  greatest  part  of  the  pro- 
perty is  leasehold.  Her  authority  is  general,  subject  only  to  a 
recommendation,  but  which  could  not  raise  any  implied  trust  in  her, 
because  the  testator  himself  declares  that  he  has  given  the  power 
to  her  '*  in  order  to  prevent  the  expense  and  trouble  which  miist  attend 
the  management  of  affairs  of  such  a  nature  under  the  direction  of  the 
Court  of  Chancery,*^  These  words  must  be  considered  as  negativ- 
ing any  intention  that  his  request  should  be  construed  into  a  trust. 
In  one  place  he  directs  the  trustees  to  **  convey  and  dispose  as  she 
should  direct :"  and  in  another  he  declares  that  he  has  *'  given  her 
the  absolute  disposal."  Such  a  power  might  be  exercised  by  a  gift 
as  well  as  sale,  and  amounts  to  the  absolute  ownership :  the  trus- 
tees are  expressly  prevented  from  acting,  except  in  default  of  ap- 
pointment. 

The  testator  has  evidently  distinguished  this  from  the  other  parts 
of  his  property  ;  it  was  of  a  different  nature,  and  therefore  required 
a  dififerent  sort  of  management ;  it  was  in  the  nature  of  a  partner- 
ship adventure,  therefore  a  very  unfit  subject  to  be  in  the  hands  of 
trustees.  Great  demands  might  arise,  and  large  sums  of  ready 
money  might  be  required  to  carry  on  the  adventure;  or  he  might 
consider  it  as  a  proper  fund  to  answer  the  exigencies  of  the  family 
in  advancing  sons  or  portioning  daughters. 

*Sewell,  Perrott,  De  Grey,  Hoskins,  and  Sir  An-  r-  ^.g-  •, 
thony  Abdy,  for  the  defendants.  •-  ■■ 

It  is  a  general  question  of  the  intent  of  the  testator,  whether  Ladv 
Bute  was  to  have  the  absolute  dominion  and  property  in  these  col- 
lieries or  not.  The  only  general  rule  upon  this  subject  is,  that  any 
man  may  devise  by  anv  words  that  will  express  his  intent :  take  the 
general  plan  of  the  will,  and  it  all  speaks  accumulation.  Testator 
intended  to  make  a  new  family  out  of  grandchildren.  The  key  of 
construction  is  his  intention  of  a  perpetuity;  it  is  therefore  clear 
that  the  general  intent  was,  that  the  money  and  produce  arisinff 
from  it  should  be  applied  to  the  uses  expressed  in  the  will.  Had 
the  intent  been  to  give  an  absolute  interest,  the  subsequent  directions 
to  the  trustees,  in  default  of  appointment,  are  absurd.  The  testator 
merely  intended  her  a  private  trust :  he  was  apprehensive  that  the 
trustees  might  be  unwilling  to  execute  the  trust  without  proper  in- 
demnity, and  thought  that  the  choice  of  continuing  to  carry  on  the 
collieries,  or  to  sell  them,  could  be  no  where  so  properly  lodged  as 
in  Lady  Bute ;  he  therefore  gives  her  a  power  either  to  carry  on  the 

(a)  Cit.  in  Pierson  ▼,  Garnet,  2  Bro.  C.  G.  88,  where  all  the  cases  on  this  point  are 
coltocted. 
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works,  or  to  direct  a  sale,  which  he  does  not  lodge  in  the  trustees- 
But  it  does  not  follow  from  thence  that  he  intends  to  give  her  the 
absolute  dominion  and  property ;  on  the  contrary,  the  money  arising 
from  her  appointment  is  expressly  limited  to  go  along  with  the  estate. 
If  he  had  meant  it  for  her  own  benefit  he  would  have  expressed  it 
so  in  precise  terms,  as  he  has  done  the  other  benefits  which  be  has 
given  her  by  the  will.  Wherever  he  gives  her  anything  throughout 
the  will,  he  expresses  the  same  to  be  for  her  benefit,  except  in  the 
clause  in  question. 

The  Lord  Chancellor,  after  the  counsel  for  the  defendants  had 
finished,  stated  to  the  counsel  for  the  plaintiffs  some  observations 
r  *96  "  ^^^^^  ^^^  occurred  to  him  as  to  *the  construction 
I-  J     of  the  will ;  and  adjourned  the  reply  till  after  the  long 

vacation,  that  they  might  have  full  opportunity  of  coudidering  the 
same. 

The  Attorney-General  in  reply. 

It  has  been  stated  on  the  other  side,  that  the  object  of  the  will 
was  to  create  a  perpetuity.  If  such  had  been  the  sole  intent  of  the 
testator,  he  has  pursued  very  inadequate  means  to  effectuate  it ;  as 
where  he  might  have  made  tenancies  for  life,  he  has  made  limita- 
tions in  tail  There  is  not  therefore  evidence  of  intention  to  be 
drawn  from  the  general  frame  of  the  will  sufiicient  to  control  the 
particular  clause.  He  distinguishes  the  collieries  from  the  rest  of 
the  estate,  as  he  did  not  mean  to  do  the  same  with  them ;  and  he 
gives  the  reason,  that  if  held  in  trust,  and  subject  to  this  court,  the 
expenses  would  be  enormous ;  he  therefore  gives  them  to  her  abso- 
lutely. For  the  defendants  it  was  laboured  to  shew  what  was  not 
the  testator's  intent ;  but  all  the  counsel  differed  as  to  what  was  the 
intent.  They  could  not  insist  that  it  was  a  trust  throughout  Mr. 
Sewell  said  it  was  a  secret  concealed  trust ;  Mr.  Perrott,  that  it 
was  a  power  to  indemnify  the  trustees ;  Mr.  De  Grey,  that  it  was 
the  testator's  intention  to  give  the  power  of  managing  the  estate 
uncontrollable  to  Lady  Bute.  Then,  by  the  last  observation  which 
fell  from  the  court,  it  is  said  that  there  was  a  difliculty  necessarily 
attendant  on  the  trust,  which  Mr.  Wortley  wished  to  avoid,  that  he 
might  either  effect  that  by  a  beneficial  gift  to  Lady  Bute,  or  by 
directing  a  sale,  with  the  option  lodged  in  her,  and  an  eventual 
trust  after  the  sale  was  effected,  and  then  it  is  said  he  chose  the 
latter.  Prom  what  words  is  that  to  be  collected  ?  The  words  of 
gift  are  absolute.  Is  it  then  from  the  words  directing  the  employ- 
ment  of  the  money  to  arise  from  it  ?  Why  must  they  necessarily 
r  «Q^  1  import  a  sale  7  If  he  had  *wanted  a  sale,  how  could 
*-  ^     he  have  missed  using  proper  words  to  express  that 

intention  t  But  he  was  wholly  averse  to  the  sale  of  this  part  of  his 
property,  which,  from  its  nature,  could  not  produce  a  price  adequate 
to  the  income  it  yfelded. 

The  Lord  Chah cellor. — This  bill  is  brought  by  the  Earl  of  Bute, 
as  appointee  of  his  Lady,  on  a  claim  derived  under  the  will  of  her 
father,  Mr.  E.  Wortley  Montague,  to  have  the  trustees  in  his  will, 
three  of  the  defendants,  to  convey  to  the  use  of  plaintiff,  the  Earl, 
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the  estate  of  Mr.  Wortley  in  the  counties  of  Northumberland  and 
Durham,  collieries,  coal  mines,  all  the  stock  and  utensils  in4he  coal 
trade,  vessels,  ships,  &;c.,  and  that  they  m$iy  account  for  rents  and 
profits  of  the  premises. 

It  was  said  by  the  counsel  for  the  plaintiff,  that  the  premises  are 
of  an  inuncnse  value,  and  therefore  the  question  of  the  greatest 
consequence  to  this  noble  family ;  and,  indeed,  that  circumstance 
would  in  this  case«  as  well  as  in  some  others,  have  brought  a  load 
on  me  under  which  I  should  have  sunk,  had  I  not  to  support  me  the 
consideration  that,  by  the  wise  policy  of  our  constitution,  this  is  not 
a  court  of  the  last  resort,  and  therefore  that  the  judge  can  do  no 
substantial  injury  to  any  subject  who  comes  or  is  brought  hither. 

Mr.  Attorney 'stated  the  question  to  be,  whether  Lady  Bute  had 
an  absolute  dominion  over,  and  propriety  in,  these  collieries  and 
other  premises,  or  stood  in  nature  of  a  trustee  ?  But  as  she  had 
no  l^al  estate  in  the  premises,  I  don't  see  how  she  could  stand  in 
the  nature  of  a  trustee ;  and  as  Mr.  Wortley  had  left  her  at  liberty 
to  appoint  or  not,  she  was  not  under  obligaiio  canscientUB  ad  inten^ 
iianem  aUerius.  Therefore  the  truer  and  more  simple  question 
*seems  to  be  this,  Whether  Mr.  Wortley  intended  to  r  ^g  n 
empower  his  daughter  to  direct  the  trustees  to  dis-     '-  J 

pose  of  the  premises  for  her  own  absolute  benefit,  or  without  consi- 
deration, if  she  thought  proper  so  todo  1  He  certainly  might  have 
done  so  if  he  pleased,  and  that  brings  it  only  to  a  question  of  inten- 
tion, which  arises  daily  in  this  court,  whose  duty  it  is,  as  well  as 
that  of  a  court  of  law,  to  carry  such  intent  into  execution. 

To  find  out  the  testator's  intent,  it  is  necessary  in  this  case,  as  in 
others,  to  view  the  whole  plan  and  scope  of  the  will ;  and  particu- 
larly to  examine  that  part  or  clause  from  which  the  question  under 
consideration  now  immediately  arises. 

The  first  principle  of  this  will  is  founded  on  a  predilection  to  his 
daughter,  and  in  a  general  desire  to  disinherit  his  son,  and  to  sub- 
stitute Lady  Bute  as  the  root  in  his  place,  and  to  catch  hold  of 
every  possible  fund  for  accumulating  a  great  landed  estate  for  her 
second  son.  For  though  there  is  a  reserve  of  part  of  the  inherit- 
ance to  the  issue  of  the  eldest  son  by  any  other  wife  than  the  pre- 
sent in  the  West  Riding  estate,  yet  Lady  Bute  is  preferred  to  the 
testator's  sons  with  respect  to  the  freehold  of  that  estate,  charged 
with  the  annuities;  and,  perhaps,  that  contingent  limitation  was 
more  from  decency  than  a  desire  or  expectation  that  it  would  ever 
take  effect. 

This  estate  in  the  West  Riding  was  a  wooded  and  timbered 
estate :  he  does  not  make  Lady  Bute  tenant  for  life,  subject  to  the 
charges  with  impeachment  of  waste ;  but  lays  his  hands  on  these 
casual  profits  for  a  fund  of  accumulation,  and  giving  thereout  300/. 
per  annum  to  his  daughter  for  her  life,  directs  "  the'  residue  of  the 
money  arising  by  sale  of  timber  and  underwoods,  to  be  applied  to 
the  purchase  of  lands  to  be  settled  to  the  same  uses  of  the  estateJ^ 
His  estate  in  the  North  Riding,  &c.,  ^he  limits  to  the  p  ^^  ^ 
separate  use  of  his  daughter  for  life  ;  remainder  to    ^  ^ 

her  second  and  every  ofier  son,  with  remainder  over :  then  to  his 
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trustees  all  his  money  securities,  goods,  chattels  and  personal  estate 
whatsoever,  to  pay  his  debts,  funeral  expenses,  bequests  and  l^a- 
cies,  and  "  subject  thereto,  to  lay  out  the  residue  in  the  purchase 
of  lands,  and  tenements  in  the  West  Riding,  to  be  conveyed  when 
purchased,  to  the  same  uses  and  subject  to  the  same  provisos  as 
his  estate  in  the  North  Riding  is  hereby  devised  and  settled  ;  and 
till  such  purchase,  the  interest  and  proceeds  to  be  paid  and  applied 
as  if  the  purchases  were  made. 

"  He  then  gives  all  his  collieries  and  coal  mines,  and  his  stock  in 
the  coal  trade,  and  all  his  vessels,  ships  and  boats,  and  all  his  lands, 
tenements  and  hereditaments,  goods  and  chattels  in  Northumber- 
land and  Durham  to  his  trustees,  upon  trust,  to  convey  and  dispose 
of  the  same  in  such  manner  as  his  daughter,  whether  sole  or  covert, 
should  direct  and  appoint ;  and  in  default  of  such  appointment  on 
trust,  for  managing  and  carrying  on  the  coal  trade  in  partner^p; 
and  for  that  purpose  he  empowers  and  intrusts  his  trustees  to  seU 
his  effects  in  the  said  counties  at  discretion,  and  to  apply  the  money 
arising  by  sale,  and  rents,  and  profits,  in  renewing  leases  of  the 
collieries,  and  farming  or  purchasing  others  or  wayleaves,  and  in 
all  other  acts  proper  for  carrying  on  the  coal  trade  in  as  full  and 
ample  manner  as  he  could  do. 

"  And  his  will  was,  that  his  trustees  should  stand  possessed  of, 
and  interested  in,  the  clear  money  arising  from  the  collieries  and 
coal  mines,  and  other  real  and  personal  estate  and  effects  in  North- 
umberland and  Durham,  hereby  given  to  them  as  aforesaid,  to  ap- 
ply the  same  for  such  purposes  and  in  such  manner  as  the  residue 
of  his  personal  estate  is  directed  to  ^o  or  be  applied;  and  although 
r  *100  1  ^^^  meaning  was  to  give  his  daughter  the  *absoluU 
•■  J     disposal  of  the  said  collieries  and  other  premises  in 

the  counties  of  Northumberland  and  Durham,  to  prevent  the  ex- 
pense and  trouble  that  must  attend  the  management  of  affairs  of 
such  nature  under  the  direction  of  the  Court  of  Chancery,  he  re* 
quested  his  said  daughter  to  direct  the  money  arising  from  the  same 
to  be  applied  in  such  manner  as  he  had  directed  the  same  in  default 
of  her  direction  and  appointment.  He  gives  his  fee-farm  rents  in 
Sussex  to  the  second  and  every  other  son  of  Lady  Bute,  with  re- 
mainders over.  His  leasehold  estates  in'  Cornwall  to  attend  the 
freehold  estate  in  Tintagel;  his  house  at  Twickenham  to  his  trus- 
tees to  be  sold,  and  the  money  to  be  disposed  of  as  the  residue  of 
his  personal  estate." 

I  have  here  presented  the  skeleton  of  this  will,  and  it  appears  in- 
disputably (except  in  the  case  in  question,  the  consideration  of  which 
I  postpone),  that  in  the  disposition  of  this  immense  real  and  per- 
sonal estate,  the  principal  object  of  Mr.  Wortley  was  that  of  every 
old  and  rich  man,  anxiety  to  make  his  wealth  survive  himself  as 
long  as  possible,  and  that  though  in  the  arrangement  of  the  particu- 
lar estates,  he  preferred  one  tefore  the  other,  yet  he  preferred  the 
preserving  his  wealth  unalienable  to  every  thing  else.  For  though 
by  using  technical  words  he  has  given  a  power  of  alienation,  yet 
from  the  frame  of  the  will,  it  is  to  be  suspected,  that  it  was  oc- 
casioned either  by  the  inattention  of  himself,  or  the  person  that 
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drew  tbe  will.  In  the  disposition  of  every  branch  of  the  real  estate, 
his  favourite  object,  the  daughter,  is  only  made  tenant  for  life.  Nay, 
in  the  West  Riding  that  estate  is  contracted ;  the  produce  of  a  fall 
of  timber  and  underwood  was  too  much  to  intrust  her  with,  and 
therefore,  after  wringing  out  300/,  that  is  intended  to  be  established 
as  a  perpetual  fund  of  accumulation. 

The  residue  of  the  personal  estate  is  destined  to    p     ^-^-      -. 
the  *same  purposes,  and  even  the  house  at  Twicken-    *-  J 

ham  is  thrown  into  the  aggregate  fund,  and  Lady  Bute's  legacy  of 
2000/1  is  not  even  subjected  to  her  dominion  and  propriety,  but 
1500/.  is  destined  to  finish  the  seat,  the  other  500/.  to  furnish  it. 
And  besides,  there  are  legacies  of  2000/.  a-piece,  together  with 
maintenance,  given  to  all  her  younger  children. 

But  still  It  is  insisted,  that  the  collieries  and  estate  in  Northumber* 
land  and  Durham  are  excepted  from  this  general  plan,  and  that  they 
are  given  to  her  in  full  propriety,  and  at  her  absolute  disposal. 
Pretty  odd,  for  Mr.  Wortley  to  say,  "  You  shall  have  the  dominion 
of  this  great  treasure  if  you  will  give  it  away,  but  if  it  be  retained 
and  managed  for  the  best,  you  shall  only  enjoy  for  your  life  the 
profits  of  the  profits!"  And  the  only  motive  for  his  departing  from 
nis  TOneral  plan  of  settling  and  preserving,  and  his  becoming  on  a 
sudden  so  generous,  that  1  have  been  able  to  collect  from  the  argu- 
ment, was  to  prevent  the  trouble  and  expense  of  their  management 
under  the  Court  of  Chancery.  But  this  would  be,  in  a  tenacious 
man,  ne  moriarej  mori.  And  a  person  of  Mr.  Wortley's  sense  and 
penetration  mieht  have  discovered  a  medium  more  agreeable  to  the 
general  plah  of  his  will,  and  which,  in  several  instances,  he  has 
pursued.  I  mean  that  of  converting  his  property,  where  it  stood 
under  inconvenient  circumstances,  into  a  more  simple  species,  as 
the  purchasing  of  land  capable  of  being  settled  in  a  course  of  parti- 
cular estates.  I  am  aware  this  will  be  objected  to  by  asking,  why 
then  did  he  not  give  such  a  plain  and  express  direction,  especially 
as  he  has  done  so  with  respect  to  the  timber,  underwood,  residue  of 
the  personal  estate,  and  the  house  at  Twickenham  1  and  because  he 
has  not  repeated  the  same  thing  in  as  plain  and  express  a  manner, 
it  may  be  too  hastily  inferred  that  he  designed  it  absolutely  for  his 
daughter. 

*But  very  little  reflection  will  show  that  there  is  a    ^     »-^ 
strong  distinction  between  the  two  cases,  and  that  an     ^  J 

express  direction  for  a  sale  might  be  very  well  applied  to  the 
instances  specified,  and  not  at  all  adapted  to  the  condition  of  the 
collieries ;  for  all  the  other  matters  would  ^o  to  an  open  market, 
and  nobody  could  avail  themselves,  or  prejudice  his  estate  from  a 
knowledge  that  they  were  directed  to  be  sold.  But  perhaps  (and 
it  seems  so  to  me)  the  collieries  stood  on  a  very  diflferent  bottom  : 
there  are  few  persons  that  could,  and  fewer  that  would  purchase 
and  become  engaged  in  so  extensive  and  intricate  an  undertaking, 
how  beneficial  soever  it  might  be  under  a  proper  and  prudent 
management.  And  therefore  the  purchasers  mignt  be  confined  to 
tbe  Qumber  of  surviving  partners,  or  some  few  others  conversant  in 
that  trade,  who  might  make  their  advantage  of  an  absolute  direction 
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ioir  the  sale  of  them.  In  such  a  case  as  this,  a  man  of  prudence 
might  think  it  no  improvident  medium  to  lodge  in  some  person  a 
power  to  have  them  sold,  and  at  the  same  time  to  arm  the  person 
with  a  power  to  carry  on  the  trade  in  as  full  and  ample  a  manner  as 
he  himself  could.  A  person  so  intrusted  was  not  subject  to  the  disad- 
vantage I  have  pointed  out,  and  would  be  enabled,  whenever  a 
reasonable  offer  was  made,  to  relieve  the  estate  from  the  expense 
and  trouble  of  being  under  the  management  of  this  court  From  the 
general  plan  of  Mr.  Wortley's  will,  this  might  have  been  his  intent, 
and  would  have  been  the  most  reasonable  provision  he  could  have 
made  against  the  expense  attending  the  taking  directions  and 
passing  accounts  in  this  court. 

I  will  now  consider,  whether,  from  the  particular  part  of  his  will, 
relative  to  these  collieries,  and  the  premises  in  Northumberland  and 
Durham,  this  appears  to  have  been  his  intent,  or  that  he  intended 
the  absolute  dominion  for  his  daughter. 

r  *10d  1  *^^  ^^  ^^^^  observable,  that  the  absolute  legal  do- 
^  -I    minion  of  the  premises  is  given  to  the  trustees,  who 

are  to  convey  and  dispose  as  Lady  Bute  should  direct  and  apppint 
Had  the  devise  stopped  here.  Lady  Bute  would  have  had  a  power 
of  appointment  during  her  life,  which,  if  she  had  failed  to  execute, 
the  trust  of  the  premises  would  have  resulted  to  the  testator's  real 
and  personal  representatives.  Mr.  Wortley,  supposing  that  she 
might  not  execute  the  power,  immediately  proceeds  to  a  provision 
in  default  of  such  execution,  which,  if  her  power  was  to  be  as  abso- 
lute as  it  is  now  contended  to  be,  seems  to  be  an  absurd  and  unne^ 
cessary  provision,  since  it  was  saying,  if  you  execute  the  power  you 
shall  have  the  absolute  interest  in  the  premises ;  but  if  you  do  not, 
the  perpetual  mesne  profits  shall  be  from  time  to  time  invested  in 
purchases.  But  Mr.  Wortley  foresaw  that  his  daughter  coukl  not 
probably  forthwith  execute  the  power  he  had  given.  He  therefore 
declares  the  trust  immediately,  and  subjoins  it,  so  as  to  take  into 
the  trust  the  whole  profits  from  his  death ;  for  the  words  in  default 
appUed  to  a  thing  future,  and  not  in  existence,  but  commencing 
immediately. 

It  makes  it  therefore  necessary  to  see  what  sort  of  conveyance 
he  intended  the  trustees  should  make  on  the  direction  of  his  dai^hter, 
and  this  naturally  draws  up  the  last  explanatory  clause,  and  con- 
nects it  with  the  first.  **  And  ahhough  my  will  and  meaning  is  to 
give  my  daughter  the  absolute  disposal  of  the  said  collieries  and 

E remises  relating  to  the  same,  and  of  my  lands,  tenements,  and 
ereditaments,  in  the  said  counties  of  Northumberland  and  Dur- 
ham, to  prevent  the  expenses  and  trouble  that  roust  attend  the 
management  of  affairs  of  such  a  nature  in  the  Court  of  Chancery, 
I  request  my  said  daughter  to  direct  the  money  arising  from  the 
same  to  be  applied  in  such  manner  as  I  have  directed  the  same, 
r  *104  1  ^^^  default  of  her  direction  and  appointment"  That 
t-  ^  J  is,  as  the  residue  of  his  personal  estate,  in  purchasing 
lands. 

Now,  as  Mr.  Wortley  took  notice  that  money  was  to  arise  upon 

the  conveyance  and  disposal  of  the  trustees,  it  seems  to  me,  that  he 

^ould  mean  only  that  they  were  to  convey  and  dispose  on  a  barx&in 
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and  sale  settled  by  his  daughter,  for  as  he  supposed  money  to  arise 
on  that  conveyance  and  disposal,  so  he  supposes,  as  in  truth  it  must 
be,  that  the  money  was  to  be  received  by,  and  lodged  in,  the  hands 
of  trustees ;  and  therefore  he  does  not  request  her  to  lay  out  or 
apply  this  money  in  the  purchase  of  lands,  but  to  direct  the  iponey 
to  be  applied. 

If,  therefore,  the  apparent  intent  of  Mr.  Wortley  was,  that  the 
trustees  were  only  to  convey  for  money,  that  must  be  construed  to 
be  upon  a  sale,  the  terms  of  which  were  to  be  settled  by  the 
daughter,  but  concerning  the  application  of  the  money  arising  from 
it,  she  had  no  election,  but  only  a  request  of  supervision ;  for  if  she 
directs  the  application,  the  quo  modo  is  prescribed.  Suppose  Lady 
Bute  had  appointed  the  trustees  to  convey  to  I.  S.  for  money,  and 
had  given  no  directions  touching  the  application,  and  the  trustees  had 
conveyed  and  Yeceived  the  money,  could  there  be  a  doubt  or  hesita- 
tion that  on  a  bill  brought  by  any  remainder-man,  this  court  must 
have  decreed  a  purchase  and  settlement  in  the  same  manner  as  if 
she  had  made  no  appointment  for  the  trustees  to  convey  ?  It  must 
have  been  decreed  with  regard  to  the  rents  and  profits  of  the  pre- 
mises in  the  hands  of  the  trustees. 

It  appears  to  me,  likewise,  from  the  clause  of  the  power,  and  the 
provisions  in  default  of  execution  of  it,  that  Mr.  Wortley  intended 
these  premises  to  be  sold  as  soon  as  it  was  possible  that  they  could 
be  fairly,  and  for  a  valuable  consideration,  to  answer  his  wish  of 
freeing  his  family  from  the  expenses  of  the  manage-  p  ^.^.  ^ 
ment  of  *this  court;  because  Lady  Bute,  who  has  the    l-  J 

power,  is  made  to  be  interested  in  the  execution  of  it :  for  if  the 
premises  are  sold  and  reinvested,  she  becomes  tenant  for  life  of  the 
new  pnrchased  lands.  But  if  the  power  be  not  executed,  she  becomes 
only  tenant  for  life  of  the  lands  from  time  to  time  purchased  out  of 
the  rents  and  profits. 

He  incited  therefore  his  daughter  to  sell,  by  making  it  her  inte- 
rest so  to  do.  He  confided  in  her  prudence  and  honour  not  to  do 
it  under  unreasonable  disadvantages,  as  the  whole  would  ultimately 
centre  in  her  children.  If  this  be  a  true  light  for  considering  this 
case,  it  puts  aside  and  removes  any  similitude  of  this  case  to  all 
those  questions  that  have  arisen  upon  the  efiect  of  devises,  coupled 
with  a  rogation.  For  Lady  Bute,  on  this  mode  of  reasoning,  is 
only  invested  with  a  power  of  election ;  if  she  takes  in  consequence 
of  a  disposal,  she  takes  an  express  estate  for  life ;  if  she  does  not 
direct  a  disposal,  she  takes  an  express  estate  for  life  in  the  clear 
profits  when  invested  in  new  purchases.  Whereas,  in  the  case  of 
rogation,  the  interest  jirima  facie  vests  absolutely  in  the  person 
requested,  and  the  doubt  is  only  on  the  intent  of  the  testator, 
whether  that  legacy  is  restricted  and  contracted  by  a  donation 
over,  or,  which  is  in  substance  the  same  thing,  by  a  mandate  irre- 
sistible of  the  testator. 

I  must  take  notice,  that  it  was  contended  for  the  infant  by  all  his 
counsel,  that  the  testator  intended  only  to  appoint  his  daughter 
absolute  auditor,  inspector,  and  supreme  judge  of  his  trustees,  and 
to  prevent  the  expense  of  this  court  by  wresting  out  of  the  han ' 
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of  this  ccMurt  its  jurisdiction,  and  putting  it  into  the  hands  of  his 
daughter.  But  I  see  no  reason  to  think  that  any  thing  so  wild  ever 
entered  into  his  head,  for  if  it  was  not  conveyed  from  the  trustees 
into  another  family  he  intended  it  should  continue  in  trust,  and 
r  *106  1  ^^^'®  ^^  continued  in  trust  he  knew  ^it  must  remain 
^  ^     subject  to  the  jurisdiction  of  this  court ;  and  I  dare 

say  would  not  have  invested  this  in  trust,  if  he  had  not  confided  in 
this  court  for  the  execution  of  those  trusts. 

I  have  now  given  my  thoughts,  together  with  my  reasons  for  the 
construction  I  put  on  Mr.  E.  Wortley's  will,  and  the  intent  I  collect 
from  it.  It  remains  only  for  me  to  declare,  that  after  the  maturest 
deliberation,  I  am  of  opinion  that  Mr.  Wortley  did  not  intend  to 
empower  the  Countess  of  Bute,  his  daughter,  to  direct  the  trustees 
to  dispose  of  the  premises  for  her  absolute  benefit,  or  without  con- 
sideration, but  that  he  intended  only  to  give  her  a  power  to  sell  the 
same,  and  that  the  money  arising  therefrom  should  be  applied  in 
the  purchase  of  lands  in  the  same  manner  as  the  clear  profits  of  the 
premises,  in  case  she  had  made  no  appointment.  And  that  therefore 
the  appointment  made  to  the  earl,  her  husband,  is  void,  and  his  bill 
must  be  dismissed* 

This  decree  was  afterwards  affirmed  in  the  House  of  Lords,  28th  January,  176S. 
1  Toml.  P.  C.  476.  Lady  Bute  being  thus  considered  as  only  having  a  power  of  aaley 
it  was  proposed  that  Lord  Bute  should  be  the  purchaser :  but  the  trustees,  acting  for 
the  iniants,  would  not  execute  the  conveyance  according  to  the  appointment  of  Lady 
Bute  without  the  directions  of  the  court  Lord  Bute  accordingly  filed  a  bill  to  have  a 
sale  made  under  the  direction  of  the  court.  The  cause  came  on  to  be  heard  before  the 
Lord  Chancellor  on  the  5th  of  December,  1763,  when  a  decree  was  made  for  a  sale  of 
the  collieries,  and  all  the  articles,  stock  in  trade,  implements,  6u:.  were  decreed  to  bs 
sold ;  and  under  that  decree  cash  in  Child's  bank,  and  in  the  hands  of  the  agent 
and  the  fitters,  was  transferred  as  stock  in  trade.  Reg.  Lib.  ▲.  1763,  fol.  49.  A  ques- 
tion afterwards  arose  upon  the  same  property  under  the  will  of  *Lord 
[  *107  ]  Bute :  in  which,  words,  nearly  resembling  those  used  by  Mr.  Woit- 
ley,  were,  on  the  authority  of  the  above  decree,  held  by  Lord  Roas- 
lyn  to  comprehend  money  due  from  the  fitters  and  others,  and  cash  in  the  Tyne  Bank. 
Stuart  V.  Earl  of  Bute,  3  Ves.  212. 


Fox  V.  Collins. 

(Reg.  Lib.  Min.Mic  1761.) 

[24th  Nov.  1761.  8.  C.  Arab.  M8S.] 

Residuary  bequest  to  "the  said  A.  C."  there  being  two  persons  of  that  name,  (A.  C.of 
St  L*and  A.  C.  of  H.),  both  of  whom  were  specific  legatees;  held,  from  the  mani- 
fest intent  of  the  testator,  apparent  on  the  &ce  of  the  will,  that  the  former  was 
entitled. 

PHINEAS  EVANS,  by  his  will  of  7th  September,  1769,  de- 
vised his  real  estate  in  North  Bcnfleet  and  Wickford,  to  his  cousin, 
Sidney  Collins,  widow  of  Nehemiah  Collins,  late  of  Leominster,  in 
the  county  of  Hereford,  who  was  the  second  daughter  of  his  late 
uncle  Thomas  Collins,  in  the  county  of  Huntingdon,  and  her  heirs 
and  assigns  for  ever  ;  and  also  bequeathed  to  her  the  sum  of  500/. 

He  then  gave  to  his  cousin,  Edward  Collins,  of  Virginia,  in 
America,  son  of  said  testator's  uncle,  Thomas  Collins,  600/.,  if  the 
said  Edward  Collins  should  be  living  at  his  decease ;  but  in  case 
he  should  be  then  dead,  then  the  said  testator  gave  said  60QL  unto 
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such  of  his  children  as  should  be  living  at  said  testator's  decease, 
to  be  equally  divided  amongst  them,-  snare  and  share  alike :  but  in 
case  said  Edward  Collins  should  have  no  child  or  children  living  at 
said  testator's  decease,  then  said  600/.  was  to  be  considered  as  part 
of  the  residue  of  the  testator's  estate,  and  to  be  applied  as  such. 
He  then  gave  to  the  defendant  Ann  Collins,  of  St.  r  %i/)o  -i 
Ives,  in  *the  county  of  Huntingdon,  daughter  of  the     ^  J 

said  testator's  uncle,  Thomas  Collins,  600/,,  and  tojthe  defendant, 
Samuel  Bethell,  grandson  of  thej  said  testator's  late  uncle,  Thomas 
Collins,  400i 

He  then  save  to  Thomas  Collins,  son  of  said  testator's  late,  cousin, 
Robert  CoUins  (who  was  the  youngest  son  of  said  testator's  late 
uncle,  Robert  Collins),  500/. ;  and  to  the  defendant  Ann  Collins,  of 
Bromyard,  in  the  county  of  Hereford,  youngest  daughter  of  said 
testator's  late  uncle,  Robert  Collins,  300/. 

After  giving  several  pecuniary  legacies  to  other  persons,  and 
(inter  alia)  to  the  plaintiffs,  100/.  each,  the  testator  bequeathed  all 
the  rest,  residue,  and  remainder  of  his  goods,  chattels,  and  personal 
estate,  of  what  nature  or  kind  soever,  after  payment  of  his  just 
debts,  funeral  charges,  and  the  charges  of  proving  his  will,  unto 
the  said  Sidney  Collins,  Ann  Collins,  and  Sarah  Bethell  the  younger, 
to  be  divided  amongst  them,  share  and  share  alike  ;  and  appointed 
plaintiffs,  executors,  and  executrix  of  his  will.  This  was  a  bill  by 
the  plaintiffs  for  the  direction  of  the  court  in  the  application  of  the 
residue,  which  was  said  to  be  1400/. 

Each  of  the  Ann  Collins's  insisted  that  she  was  the  person  meant 
in  the  residuary  clause,  and  claimed  one  third  of  the  residue. 

The  next  of  kin  insisted  that  the  devise  was  void  for  uncertainty, 
and  that  they  were  entitled  to  the  third  part  of  the  residue. 

There  was  no  parol  evidence  read  of  declarations  or  other 
marks  of  predilection  of  the  testator  for  either  of  the  Collins's,  but 
his  intention  was  to  be  collected  from  what  appeared  on  the  face  of 
the  will. 

The  Lord  Chancellor. — The  court  will  prevent  an  intestacy  if 
possible.  I  am  •'convinced  from  the  will  itself,  that  |-  <^-^g  , 
Ann  Collins,  of  St.  Ives,  was  intended.    The  first    ^  J 

objects,  in  point  of  predilection,  were  the  children  and  grandchil- 
dren of  Thomas  Collins ;  they  stand  first  in  the  will,  and  have  the 
largest  legacies.  The  devise  to  Edward,  if  living,  and  if  not,  then 
to  his  children ;  and  if  there  are  no  children,  the  directions  that  the 
legacy  should  be  considered  as  part  of  the  residue  of  his  estate,  and 
applied  as  such,  are  very  material  to  shew  his  intention  that  the 
residue  should  centre  amongst  the  descendants  of  Thomas.  The 
word  "  said"  in  the  residuary  clause  does  not  refer  to  Ann  Collins, 
of  Bromyard,  as  the  last  antecedent,  but  is  applicable  to  all  the 
three  residuary  legatees,  as  coupled  together,  and  is  very  strong  in 
favour  of  Ann  Collins,  of  St.  Ives,  who  stands  as  a  legatee  in  the 
body  of  the  will,  placed  between  the  other  two,  as  she  is  in  the 
residuary  clause,  and  they  are  all  three  descendants  of  Thoma*' 
CoUins. 
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Every  reason  that  can  be  assigned  for  inserting  in  the  residuary 
clause  the  name  of  Ann  Collins,  of  Bromyard,  holds  stronger  for 
inserting  therein  the  son  of  Robert,  which  the  testator  has  not  done. 

Decree  one  third  of  the  residue  to  Ann  Collins  of  St.  Ives. 

f    •110    ]  *Venion  v.  Bethell. 

(Reg.  Lib.  b.  1761,  foL  1 27.) 

[26th,  26th,  27th,  &  29th  Jan.  1762.] 

A  having  granted  a  mortgage  of  anticipation  to  B  of  a  West  India  eitate,  being  fomid 
upon  an  account  taken  to  be  greatly  indebted  to  him,  releaaes  the  equity  of  radeaii>- 
tion  to  B  and  hia  hein ;  it  not  appearing,  however,  at  the  time  to  have  been  intended 
88  an  absolute  sale,  and  B  having  both  by  letter  and  in  conversation,  stated  himself 
as  being  only  mortgagee  in  possessiop,  a  redemption  was  decreed. 

Legacy  from  B  to  A  on  condition  that  he  notified  to  his  executors  his  willingness  to 
release  his  claims :  held,  that  he  had  forfeited  his  right  to  it  by  filing  the  present  biU. 

MAJOR  VERNON  was  seised  in  fee  of  an  estate  in  Antigua, 
of  the  value  of  about  1000/.  per  annum,  from  whence  he  had  his 
sugars  consigned  to  Mr.  Bethell,  a  West  India  merchant  in  London, 
as  his  factor.  Being  indebted  to  the  amount  of  278iL  by  mortgage 
upon  the  estate,  he  procured  an  assignment  of  the  mortgage,  bear- 
ing date  5th  March,  1729,  tp  Bethell,  and  borrowed  several  further 
sums,  amounting  to  about  5000/.  or  6000/. ;  the  mortgage  being 
made  a  security  for  any  further  sums  which  Bethell  might  advance 
to  him. 

In  a  letter  to  Vernon,  bearing  date  the  23d  of  April,  1738,  Bethell 
expressed  himself  as  follows:  <<  My  account  is  swelled  to  so  enor- 
mous an  amount,  that  I  must  have  possession  of  the  Antigua  estate 
in  order  to  save  something  for  your  family:  and  at  the  same  time 
inclosed  the  balance,  which  then  amounted  to  9541/.  9s.  Id. 

By  indenture,  bearing  date  the  25th  of  August,  1738,  reciting 
the  mortgage,  and  several  advances,  and  that  the  sum  of  9976/.  Is. 
lid.  was  then  due^  to  Bethell,  which  was  the  full  value  of  the 
inheritance,  and  that  Vernon,  for  the  consideration  of  five  guineas, 
had  agreed  to  convey  the  inheritance  to  Bethell,  he  releases  and 
conveys  the  premises  to  hol4  to  Bethell,  his  heirs  and  assigns. 
From  that  time  Betliell  continued  in  possession  of  the  estate  and 
receipt  of  the  profits. 

The  plaintiff  having  filed  a  bill  for  an  account  and  redemption; 
Bethell  died  soon  after,  and  in  his  will,  dated  the  19th  of  March, 
1758,  was  the  following  clause :  '*  And  whereas  I  have  not  devised 
my  real  estate  in  Antigua,  which  I  purchased  of  Mr.  Vernon,  who 
r  *  1 1 1  1  ^^^  ^P  unjust  ^pretences  to  defeat  it,  in  order  to  leave 
L  J     my  residuary  legatee  as  little  embarrassed  as  may  be, 

I  order  my  executors  to  pay  John  Vernon  6000i,  on  his  notif3nng 
his  willingness  to  release  the  claims  he  makes,  and  on  that  condition 
only  I  give  it  him.''  Upon  this  the  plaintiffs  filed  a  supplemental 
bill  for  an  account,  in  order  to  enable  nim  to  elect  whether  he  should 
take  the  6000/.,  or  have  a  redemption. 

Several  letters  and  declarations  of  the  deceased,  as  acknow- 
ledging the  mortgage,  were  put  in  evidence  by  the  plaintiffs.  An 
answer  to  a  letter  of  Colonel  King,  who  had  applied  to  purchase 
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the  estate.  ''June  5,  1739.  I  cannot  yet  dispose  of  the  estate^ 
having  given  the  Major  my  word  that  it  should  go  back  to  the 
family  when  my  balance  is  paid.  I  cannot  be  worse  than  my 
promise,  but  should  it  ever  be  to  be  disposed  of  whilst  in  my  pos- 
session, you  shall  have  the  refusal."  In  a  second  letter  to  Colonel 
King,  dated  the  17th  of  September,  1739,  he  says,  ''As  to  Vernon's 
estate,  you  will  find,  in  a  former  letter,  I  advised  that  the  aflair  is 
so  circumstanced  as  to  admit  of  no  alteration."  And  to  the 
plaintiff,  "  9th  May,  1758, 1  shall  do  you  that  justice  which  I  ever 
intended  in  the  first  instance  of  my  purchase  of  the  estate." 

The  following  parol  declarations  of  Bethell  were  also  proved : 
to  Dr.  Rose,  he  said, "  that  he  was  bound  in  honour  and  conscience, 
as  well  as  by  promise,  that  the  major  should  have  the  estate  again 
on  his  being  paid,  though  he  had  got  an  absolute  acquittance ;"  and 
at  another  time, "  Let  him  pay  me  what  he  owes  me,  and  he  shall 
have  his  estate  again  ;"  to  Samuel  Martin  he  said,  "  that  when  he 
obtained  the  conveyance,  he  voluntarily  promised  the  plaintiff,  or 
his  family,  that  they  should  have  the  estate  again  on  paying  the 
money;  and  that  he  thought  himself  bound  in  honour  anacon* 
science,  though  *not  in  law ;  and  that  he  had  doubted  ^  «. . »  -i 
in  sending  in  the  account,  whether  he  should  not    ^  J 

admit  the  redemption."    To  Sir  Crispe  Gascoign  he  said,  '^that  he 
had  promised  to  return  the  estate  again  when  he  was  paid." 

On  the  part  of  the  defendants  it  was  proved  by  North,  a  solicitor, 
who  prepared  the  conveyance,  that  Bethell  proposed  the  consider- 
ation to  be  five  shillings,  but  that  he  objected,  and  Bethell  then 
agreed  it  should  be  five  guineas. 

The  Attorney-General,  the  Solicitor-General,  Wilbraham,  and 
Gascoigne  for  the  plaintiff. 

Sewell  and  De  Grey  for  the  defendants. 

There  are  two  questions  which  arise  upon  theprcsent  case.  1st 
Whether  the  plaintiff  has  a  right  to  redeem ;  and  2dly.  Whether 
he  has  any  right  to  the  6000?.  The  great  rise  of  the  value  of 
estates  in  Antigua  i^  the  cause  of  the  present  suit.  The  con- 
veyance is  quite  regular  as  a  purchase,  and  contains  all  proper 
covenants.  If  it  is  not  an  absolute  purchase,  what  is  it,  or  what 
can  be  the  use  of  it ;  because  Bethell  was  before  the  execution  of 
it  in  the  possession  of  the  estate  ?  The  deed  neither  contains  a 
defeasance,  nor  is  there  any  promise  of  a  defeasance  proved.  As 
to  the  other  point ;  by  the  prosecution  of  this  suit  he  must  be  con- 
sidered as  having  waived  all  right  to  it.  The  case  of  Cleaver  v. 
Spurling,  2  P.  W.  526,  is  in  point :  there  a  freeman  having  given 
by  his  will  357.  to  his  daughter,  provided  that,  if  she  refuse  to  give 
a  release,  or  put  his  executors  to  any  trouble,  then  her  legacy  of 
357.  to  go  over,  the  daughter  claiming  her  orphanage  part  was  a 
forfeitui'e,  and  the  legacy  being  vested  in  tlie  devisee  over,  equity 
would  not  devest  it. 

The  Lord  Chancellor. — The  principle  question  in  this  cause  is, 
whether,  upon  *the  whole  of  this  transaction,  the  ^  ^..^^  ^ 
plaintiff  ought  to  be  decreed  a  redemption  of  this    ^ 
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Antigua  estate,  or  that  I  should  consider  Mr.  Bethell  as  the  abso- 
lute purchaser  thereof  bond  fde^  and  for  his  absolute  benefit  under 
deedf  of  the  25th  of  August,  1738. 

This  court,  as  a  court  of  conscience,  is  very  jealous  of  persons 
taking  securities  for  a  loan,  and  converting  such  securities  into  pur- 
chases. And  therefore  I  take  it  to  be  an  established  rule,  that  a 
mortgagee  can  never  provide  at  the  time  of  making  the  loan  for  any 
event  or  condition  on  which  the  equity  of  redemption  shall  be 
discharged,  and  the  conveyance  absolute.  And  there  is  great  reason 
and  justice  in  this  rule,  for  necessitous  men  are  not,  truly  speaking, 
free  men,  but,  to  answer  a  present  exigency,  will  submit  to  any 
terms  that  the  crafty  may  impose  upon  them. 

The  present  case,  as  it  stands  on  the  deed,  is  not  that;  but  when 
it  is  considered  with  the  other  proofs,  and  particularly  with  the 
letters  and  books  of  Mr.  Bethell,  it  seems  to  be  very  much  within 
the  mischief  which  the  rule  intended  to  prevent,  of  making  an  undue 
use  of  the  influence  of  a  mortgagee. 

The  case  is  this :  Mr.  Bethell  was  a  West  India  merchant,  and 
consignee  of  the  produce  of  Mr.  John  Vernon's  estate,  and 
advancing  him  from  time  to  time  several  sums  of  money,  secured 
by  a  mortgage  of  anticipation  at  an  interest  of  five  per  cenLy  with 
springing  redemptions  on  the  several  loans.  By  the  year  1738  there 
appears  to  be  due  to  tlie  mortgagee  near  10,000/.,  upon  which  Mr. 
Bethell  applies  to  Mr.  Vernon  by  letter.  No.  1,  and  that  is  the  only 
intercourse,  by  writing  or  otherwise,  proved  to  me,  conceniing  the 
deed  of  the  25th  of  August,  1788.  For  the  orders  and  instructions 
for  the  deed  were  given  by  Mr.  Bethell  to  Mr.  North,  who  only 
believes  he  sent  the  draft  of  the  release  to  Mr.  Vernon.  This  letter 
r  •114  1  "^®"*'^"s  ^^'^^  largeness  of  his  demands,  that  it  was 
I-  -J     no  longer  to  be  trifled  with,  and  that  therefore  he  must 

insist  on  having  the  possession,  not  for  his  own  security  only,  but 
for  preserving  something  out  of  the  estate  which  might  remain  to 
Mr.  Vernon  and  his  family, 

I  cannot,  therefore,  believe,  that  at  the  time  of  writing  this  letter, 
Mr.  Bethell  intended  to  take  in  propriety  and  as  an  absolute 
purchase  for  his  own  benefit.  Besides  the  consideration  of  the 
conveyance  is  only  five  guineas  (which  Mr.  Bethell  intended  five 
shillings),  and  the  alteration  of  it  was  Mr.  North's.  And  though 
Mr.  Vernon  granted  and  released  the  estate,  yet  Mr.  Bethell  never 
released  the  covenant  for  the  payment  of  the  mortgage-money,  or 
made  it  part  of  the  consideration.  The  same  account  is  kept  after 
with  this  difierence  only,  the  one  is  kept  as  consignee,  the  other  as 
consignee  and  mortgagee  in  possession. 

It  was  asked,  if  this  deed  was  not  to  be  an  absolute  purchase, 
what  was  to  be  the  use  of  it  t  Answer,  a  very  material  one,  and 
which  answered  the  exigency  of  the  letter ;  the  easy  and  certain 
method  of  getting  f)ossession.  Every  body  knows  the  difficulty  of 
getting  possession  under  a  mortgage  in  the  West  Indies.  But  there 
is  no  difficulty  in  getting  possession  on  a  purchase.  It  was  said, 
there  was  no  promise  of  a  defeasance.  That  is  not  necessary. 
But  here  is  proved,  in  writing,  a  promise  that  the  estate  should  be 
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only  a  pledge,  and  that  the  deed  should  be  defeasible.     Vide  Spur- 
geon  V.  Collier,  and  note  to  it,  ante  vol.  I.  p.  60. 

As  to  the  6000/.,  it  is  given  on  terras  conditional,  and  must  be 
taken  by  a  compliance  with  them.  Mr.  Bethell  negatived  the  plain- 
tifPs  right,  and  offered  this  as  a  bonus  for  him  to  negative  the  same. 
He  has  pursued  that  right,  *and  insisted  on  it;  there-  ^  *i  is  T 
fore,  if  he  had  failed,  I  should  have  been  of  opinion,     I-  J 

he  could  not  have  resorted  to  the  6000/. 

Price  V.  Gibson. 

(Reg.  Lib.  b.  1761,  fbl.  140.) 

[3d  &  5th  Feb.  1762.] 

Deviee  of  all  my  ettate  at  C.  H.  to  A  for  life ;  remaiDder  to  B  &  C  ii  a  deriM  in  fee 
toB  dcC. 

A  deTiaes  certain  premiaea  (aubject  to  a  mortgage  of  3500/.)  to  bia  three  daugbtera,  to 
be  divided  equally  ;  one  diea;  mortgagee  bequeathea  to  the  two  survivors  ail  the  mo> 
ney  doe  on  the  mortgage  and  the  intereat,  ao  that  it  do  not  altogether  exceed  4000L, 
and  if  it  do  not  amount  to  4000/.,  then  to  be  made  up :  the  other  daughter  diea, 
leaving  all  her  real  and  peraonal  eatate  to  the  third :  held,  that  the  charge  ia  merged 
in  the  inheritance. 

FLUELLIN  ASPLEY,  by  his  will,  dated  the  8th  of  April,  1741, 
devised  all  his  freehold  and  leasehold  estates  (subject  to  a  mortgage 
for  3500/.  to  his  brother-in-law  Samuel  Brackley),  to  his  Uiree 
daughters,  Ann,  Jane,  the  wife  of  the  defendant  Gibson,  and  Frances, 
to  be  divided  equally  between  them,  share  and  share  alike.  Mrs. 
Gibson  died  on  the  23d  of  June,  1742. 

Samuel  Brackley,  by  his  will,  dated  the  20th  of  July,  1744,  taking 
notice  of  the  said  sum  of  3500^  due  to  him  on  mortgage,  and  that 
there  was  a  considerable  arrear  of  interest  owing,  devised  as 
follows :  "  Now  I  do  give  and  bequeath  all  my  right,  title,  and 
interest,  of,  in,  and  to,  my  brother  Fluellin's  estate,  now  in  mortgage 
to  me,  and  all  sum  and  sums  of  monev  due  to  me  therefrom  or 
thereout,  unto  James  Brackley  and  Christopher  Gibson,  in  trust ; 
nevertheless,  to  permit  and  sufier  my  nieces,  Ann  and  Frances 
Aspley,  to  receive  the  interest  and  profits  thereof  durinc  their  natural 
lives,  share  and  share  alike.  But  in  case  either  of  them  shall  die 
without  issue,  then  the  share  or  part  of  her,  so  dying,  to  go  to  the 
survivor  of  them.  And  my  mind  and  will  is,  that  in  case  my  nieoes, 
or  either  of  them,  shall  leave  any  child  or  children,  then,  and  in  that 
case,  the  share  of  her  or  them,  so  leaving  children,  shall  go  and  be 
payable  to  such  issue  *when  they  attain  twenty-one ;  ^  ^^^^^  - 
and  in  the  mean  time  the  interest  and  profits  shall  be     *-  -I 

applied  for  and  towards  their  maintenance  and  education.  It  being 
my  intention  that  my  nieces  and  their  children  (if  any)  shall  have 
only  4000/.,  and  the  interest  as  aforesaid;  and  thercibre,  in  case 
the  interest  due  upon  the  said  mortgage  shall  exceed  the  sum  of 
500/.,  it  shall  go  to  my  personal  estate  ;  and  in  case  the  interest  due 
upon  the  said  mortgage  shall  not  amount  to  the  sum  of  500/.,  it  shall 
be  made  up  out  of  my  personal  estate." 

Ann  died  unmarried,  having  devised  all  her  real  and  pergonal 
estate  to  Frances,  who,  by  her  will,  dated  the  17th  of  September, 
1757,  devised  the  said  premises  by  the  following  terms:  "All  my 
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estate  called  CoaI>harbour,  Whetstone,  Ham,  iic,  to  Tryon  Perkins 
for  life ;  remainder  to  Rebecca  Price  and  Ann  Owen  ;*'  she  then 
gave  all  the  rest  and  residue  of  her  estate  to  the  defendant  Gibson, 
"whom  she  made  her  sole  executor. 

Tyron  Perkins  being  dead  in  the  lifetime  of  the  testatrix,  this  bill 
was  brought  by  the  plaintiffs  to  be  quieted  in  their  enjoyment  of  the 
real  estate,  and  to  have  deeds  and  papers  delivered  up.  The  defendant 
Gibson,  by  his  answer  insisted,  1st,  the  3500/.  was  a  charge  on  the 
estate,  and  part  of  the  personal  estate  of  Frances  Aspley ;  and 
2dly,  that  the  plaintiffs  were  only  tenants  for  life. 

The  Attorney-General  (Hon.  C.  Yorke),  Wilbraham,  and  Bick> 
nell,  for  the  plaintiffs. 

Sewell  for  the  defendant  Gibson,  and  Perrott  and  De  Grey  for  the 
heirs-at-law  of  Francis  Aspley. 

This  being  a  trust  by  way  of  security,  it  does  not  merge  in  the 
inheritance,  Chester  v.  Willes,  Amb.  246.  In  Gwillim  v.  Holland, 
f  *117  1  ^'^'  ^^'  ^^^  ^^^y*  1741,  a  daughter  had  a  *charge  of 
^  -'    2(HH)L  on  an  estate,  which  descended  to  her  in  fee  by 

her  brother's  death ;  and  there  it  was  held,  that  it  did  not  merge. 
For  as  it  was  said  by  Lord  Hardwicke,  in  Hopkins  v.  Hopkins,  it  is 
a  rule  in  equity  that  mergers  are  not  suffered  in  equity,  where  the 
legal  estate  is  in  trustees.  Another  rule  in  equity  is,  that  a  merger 
never  takes  place,  except  where  the  estates  are  co-extensive.  Now, 
in  the  present  case,  with  respect  to  the  mortgage  money,  the  daugh- 
ters took  nothing  but  an  interest  for  life ;  the  principal  was  given 
to  the  children  in  cross-remainders.  Therefore,  if  the  estate  had 
been  left  after  payment  of  debts,  the  whole  would  have  been  vested 
in  Frances.  And  this  sum  of  4000/.  was  vested  in  her  so  as  to  be 
divisible. 

As  to  the  question,  what  the  plaintiffs  took  under  the  will  of  Mrs. 
Aspley,  there  is  nothing  to  show  that  it  was  not  a  life  estate.  There 
has  been  no  case  where  the  words  "  all  my  estate  to  A  for  life, 
and  after  to  B,"  have  been  considered  a  devise  over  in  fee.  No 
reliance  can  be  had  on  the  word  estate;  it  is  a  mere  local 
description. 

The  Lord  Chancellor^ — This  bill  is  in  effect  brought  to  deter- 
mine two  questions:  1st.  What  interest  the  plaintiffs  took  in  the 
real  estate  by  Francis  Aspley's  will ;  and  upon  that  point  I  am  of 
opinion,  that  the  plaintiffs  took  an  estate  in  fee  (a), 
r    ♦lis     1  second  question  is,  whether  the  mortgages  arc 

*-  ^    *now  to  be  deemed  discharged,  or  to  remain  as  secu- 

rities, and  part  of  her  personal  estate,  and  go  to  the  defendant,  her 
executor:  and  upon  that  I  am  also  clear  £at  the  estate  is  devised 
discharged  of  the  securities  (a). 

(o^  It  has  been  nfieatedly  lettled,  that  the  words  «<  all  my  estete/'  even  thoog h 
coupled  with  others,  limiting  them,  in  point  of  locality*  or  with  previous  express  limita- 
tions for  life,  carry  a  fee.  Holdfast  ▼.  Msrten,  1  T.  R.  4 11 .  Doe  ▼.  Bumsall,  6  T.  R.  84. 
Doe  ▼.  Wright,  8  T.  R.  64.    Doe  t.  Child,  I  N.  R.  386.   Roe  ▼.  Wright.  7  EasL  S58. 

(a)  The  doctrine  as  to  the  merger  of  charges  was  much  discussed  in  the  late  ease  of 
Forbes  ▼.  Moffatt,  18  Ves.  884.  •«  In  most  instances,"  as  there  observed  by  the  Master 
of  the  Rolls,  ^  it  is  with  reference  to  the  party  himself,  of  no  sort  of  nse  to  hate  aefaaige 
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Knipe  v.  Thornton- 

(Reg.  Lib.  a.  1761,  fol  508.) 

[S3d  &  34th  Febrauy,  1762.] 

Co^exianta  in  the  marriage  lettlement  oft  freemen  of  the  dij  of  London,  that  the  hue- 
band  might  diepoM  of  the  wife's  iihare  by  will,  and  aleo  that  her  executors  would 
release  and  convey  all  her  interest,  dec.  to  the  husband  :  held  not  to  vary  the  general 
mie,  that  the  children  should  be  entitled  to  the  benefit  of  a  composition  with  the 
widow. 

ROBERT  THORNTON,  who  was  a  freeman  of  the  city  of 
London,  had  three  children  by  his  first  wife,  viz.  the  plaintiffs,  Jane, 
the  wife  of  Nathaniel  Knipe,  Hannah,  the  wife  of  William  Wilber- 
force,  and  the  defendant,  John  Thornton. 

On  his  marriage  with  his  second  wife  Jane  Newby,by  indentures, 
bearing  date  the  26th  and  27th  of  October,  1733,  reciting,  that  in 
consideration  of  a  marriage  to  be  had,  and  for  making  a  full  and 
ample  provision  and  jointure  *for  her  in  case  she  ^  *iiq  i 
should  survive  him,  and  in  full  bar,  lieu,  and  satis-     ^  •' 

faction,  as  well  of  dower  as  also  of  all  parts,  shares  and  interest, 
claims  and  demands  which  she  should,  could,  or  ought  to  have  out 
of  the  personal  estate  of  the  said  Robert  Thornton,  at  the  time  of 
his  death,  by  means  of  the  custom  of  the  city  of  London,  or  of  the 
statute  of  distributions  or  otherwise,  except  what  he  might  give  her 
by  deed  or  will ;  the  said  Robert  Thornton  conveyed  the  manor  of 
Ottrins^ham,  in  the  county  of  Warwick,  to  trustees  upon  trust  from 
and  after  his  decease  to  the  said  Jane  Newby  for  life,  for  and  as 
her  jointure,  and  in  full  lieu,  satisfaction,  and  bar,  as  well  of  her 
dower  as  of  all  interest,  claim  and  demand  into  and  out  of  his  per- 
sonal estate  as  aforesaid.  The  deed  contained  the  following  covenants 
from  the  said  Jane  Newby :  first,  that  she  would  remain  satisfied 
with  the  said  jointure :  secondly,  that  she  would  not  set  up  any 
claim  or  demand  out  of  the  personal  estate  of  the  said  Robert  Thorn- 
ton :  thirdly,  that  the  said  Robert  Thornton  might  dispose  of  by 
will,  and  bequeath  any  part  or  share  of  his  personal  estate  which 
she  might  otherwise  have  been  entitled  to,  in  the  same  manner  as 
he  might  have  bequeathed  any  other  part  of  his  personal  estate : 
fourthly,  she  covenanted  for  herself  and  her  executors  that  she 
would  release  and  convey  all  interest,  claim  or  demand  which  she 
might  have  to  the  personal  estate  of  the  said  Robert  Thornton :  and 
fifmly,  that  in  case  she  should  survive  the  said  Robert  Thornton, 
she  would  not  take  out  letters  of  administration  to  his  personal 
estate. 

Robert  Thornton  had  two  daughters,  Elizabeth  and  Jane,  by  his 
second  wife ;  and  by  his  will,  bearing  date  the  29th  of  December, 
1747,  reciting,  that  he  had  advanced  4000/.  each  to  his  daughters 
by  his  first  wife  on  their  marriages;  he  gave  them  1000/.  each  in 
addition,  *and  also  gave  5000/.  each  to  his  daughters  ^  ^.^q  -. 
b^liis  second  wife.  *•  ^ 

This  bill  was  brought  by  the  daughters  against  John  Thornton, 

on  hie  own  eetate,  and  where  that  is  the  case,  it  will  be  held  to  sink,  unless  something 
shall  have  been  done  by  him  to  keep  it  on  foot."  Vide  Wyndham  ▼.  The  Earl  of  Egre- 
mont,  Amb.  753.    Lord  Compton  ▼.  Ozendon,  2  Yes.  jnn.  26K    As  to  the  ezceptior 
to  the  mle,  vide  Donbthorpe  t.  Porter,  poit. 
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the  son,  who  was  executor  and  residuary  legatee,  for  an  account  of 
the  personal  estate  of  the  testator,  and  payment  of  their  orphanage 
share. 

The  Attorney-General  and  Wilbraham  for  the  plaintiffs. 

The  custom  of  the  city  of  London  is  part  of  the  general  old  law, 
and  is  of  such  force  that  it  will  in  general  get  the  better  of  cove- 
nants made  in  restriction  of  it,  and  control  them ;  nevertheless  all 
voluntary  acts,  if  done  by  the  freeman  bond  fide^  are  good;  but  if 
they  are  done  with  an  intention  not  to  strip  himself,  but  to  disap- 
point the  custom,  it  is  fraud  upon  the  custom,  and  inoperative 
against  it.  Tomkins  v.  Ladbroke,  2  Yes.  591.  All  acts  for  valua- 
ble consideration  in  restriction  of  the  custom  are  good :  for  instance, 
covenant  on  the  marriage  of  a  daughter  to  release  the  customary 
part,  it  is  good,  and  falls  into  the  general  estate;  so  also  must  an 
agreement  before  maniage  that  the  wife  must  be  barred  of  her 
customary  share,  and  where  the  wife  is  compounded  with,  it  shall 
be  taken  as  if  there  was  no  wife,  and  her  share  shall  fall  into  the 
estate.  The  attempt  of  the  husband,  in  this  case,  to  purchase  the 
wife's  share,  must  be  considered  as  a  fraud  on  the  custoni),  and  void 
as  against  the  children.  Hancock  v.  Hancock,  cit.  2  Yes.  592. 
Rawlinson  v.  Rawlinson,  cit.  8  P.  W.  644.  Blunden  v.  Barker, 
1  P.  W.  634. 

Perrott  and  Sewell  for  the  defendant 

Mr.  Thornton  by  the  settlement  became  a  purchaser  of  the  wife's 
share ;  and  even  supposing  that,  according  to  the  general  doctrine, 
r  •121  1  ^  husband  cannot  control  the  ^operation  of  the  cus- 
^  ^     tom,  yet  the  peculiar  covenants  of  this  settlement 

must  be  considered  as  effectuating  that  intent.  The  covenant  enabling 
him  to  dispose  of  his  wife's  share  by  will,  proves  that  he  must  be 
considered  as  taking  it ;  and  if  anything  be  wanting  to  confirm  that, 
the  subsequent  covenant  on  the  part  of  her  executors  to  release, 
places  that  construction  beyond  a  doubt. 

The  Lord  CHAKCfiLLoa. — The  single  question  which  arises  in  this 
case  is  upon  the  operation  of  the  deed  of  1733;  and  it  is,  whether 
Robert  Thornton  is  a  purchaser  in  trust  for  himself  of  the  wife's 
customary  share,  or  for  his  children  as  well  as  himself:  for  it  is 
agreed  by  the  counsel  on  both  sides,  that  if  the  settlement  creates  a 
composition  or  bar  of  the  wife's  customary  share,  it  shall  fall  into  the 
general  residuum  of  the  personal  estate :  and  how  that  could  admit  of 
much  doubt  I  cannot  see.  The  personal  estate  of  a  freeman  is  just 
the  same  as  the  personal  estate  of  any  other  individual,  and  the  cus- 
tom is  nothing  more  than  a  claim  or  debt  upon  it.  If  one  claim  be 
extinguished,  the  personal  estate  remains  in  its  original  nature,  and 
subject  only  to  lesser  claims.  The  term  composition  with  the  wife, 
would,  I  think,  be  more  correctly  expressed  by  the  words  extin- 
guishment or  bar.  However  the  law  of  the  city  has  fluctuated 
upon  this  point  till  of  late  years  (a). 

(a)  In  Green  ▼.  Green,  cit.  n.  1  P.  W.  644,  it  was  sUted  that  the  precedents  had 
been  both  ways,  but  that  the  most  solemn  ones  were  against  the  children.  In  Pnsej  t. 
BeabottTerie,  3  P.  W.  315,  however,  it  was  determined  by  Lord  Talbot,  that  wfaero  the 
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•Let  US  first  consider  what  was  the  intent  of  this  p  ^.^^  ^ 
agreement:  and  upon  that  point  I  am  clearly  of  opi-     ^  J 

nion  that  the  husband's  only  view  was  to  extinguish  the  wife's  right, 
and  to  free  his  personal  estate  of  the  custom  and  the  statute  of  dis- 
tribution ;  and  as  far  as  the  statute  extends,  the  settlement  would 
operate  as  nothing  more  than  an  extinguishment.  The  recital  too 
is  very  expressive  of  the  intent,  "  for  making  a  full  and  ample  pro- 
vision and  jointure,  and  in  full  bar,  lieu,  and  satisfaction,"  &c. 

Much  reliance,  however,  has  been  placed  by  the  counsel  for  the 
defendant  upon  the  covenants ;  they  are  said'  to  be  executory  in 
order  to  effectuate  that  in  equity,  which  might  be  void  at  law  as  a 
release.  Still  I  think  they  do  not  carry  the  case  beyond  the  mere 
extinguishment  of  the  wife's  claim.  It  has  been  objected  that  the 
clause  enabling  him  to  dispose  of  the  wife's  share  by  will,  has  made 
him  a  purchaser  of  her  share ;  but  that  can  only  operate  as  against 
the  wife,  and  those  claiming  under  her.  The  covenant  to  assign 
and  convey  to  his  executors  has  also  been  relied  upon ;  but  I  think 
that  it  can  only  apply  to  bring  it  more  effectually  into  the  general 
mass  of  the  whole  personal  estate.  Upon  the  whole  I  see  no  differ- 
ence between  this  particular  case  and  the  general  rule  upon  the 
subject  of  composition. 

I  am  therefore  of  opinion  that  the  deed  of  the  17th  of  October, 
1733,  was  intended  to  operate,  and  did  operate  *only  j-  ^^qo  -i 
as  a  bar  of  the  widow's  claim  of  her  share  under  the     *•  J 

custom  of  the  city  of  London,  and  the  statute  of  distribution ;  and 
that  in  consequence  thereof  the  testator's  personal  estate'ought  to  be 
divided  into  five  equal  parts,  and  each  to  be  given  to  the  five  chil- 
dren ;  but  that  the  plaintiffs,  claiming  the  custom  of  the  city  of  Lon- 
don, ought  to  bring  what  they  have  respectively  received  by  way  of 
advancement  into  the  orphanage  part;  and  that  what  they  have 
received  as  legatees  ought  to  be  accounted  for  to  the  personal 
estate,  they  not  being  entitled  to  take  both  by  the  will  and  the 
custom. 

Cresswell  v.  Chesljn- 

(Keg.  Lib.  ▲.  1761,  foL  ISO.) 

[Sth  Mmh,  1762.  8.  C.  Seij.  Hill  M88.] 

TeaUtor  gives  the  reeidoe  of  hb  peraonel  estate  to  his  three  children,  A,  B,  end  C, 
fihsre  and  shsre  alike,  as  tenants  in  common,  and  not  as  joint  tenants ;  but  by  a 
codtdl  tevokes  C  from  being  one  of  his  residuary  legatees,  and  gives  her  a  pecuniary 
legacy  instead :  held,  that  this  third  does  not  belong  to  the  two  other  residuary  lega- 
tees, but  shall  go  according  to  the  statute  of  distributions. 

RICHARD  CHESLYN  bv  his  will,  bearine  date  the  31st  of 
July,  1768,  bequeathed  to  his  brother  Thomas  Cheslyn,  and  his  two 

wife  was  compounded  with,  it  should  be  taken  as  if  there  was  no  wife,  and  the  like  was 
held  by  Lord  Hardwicke,  Metcalfe  ▼.  Ives,  1  Atk.  63.  Morris  v.  Burroughs,  ib.  403, 
&  S  Atk.  627.  Read  v.  Snell,  3  Atk.  044,  et  vid.  Pickering  v.  Lord  Stemford,  8  Ves. 
337.  The  doctrine  is  the  same  in  the  case  of  advancement,  of  which,  as  observed  by  the 
Master  of  the  KoUs  in  Folkes  v.  Western,  9  Ves.  460,  "  one  should  think,  primd/acie^ 
the  efiect  would  be  to  increase  the  part  uf  the  estate  of  which  he  would  have  power  to 
dispose ;  but  it  was  held  otherwise,  that  it  had  no  effect  except  to  remove  that  chili* 
entively  ont  of  the  way,  and  to  increase  the  shares  of  the  others." 
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sons,  Richard  and  Edward  Cheslvn,  lOOOiL  Bank  stock,  in  trust,  to 
pay  the  interest  and  dividend  to  his  eldest  son,  Peter  Courtney 
Cheslyn,  for  his  life ;  and  after  his  decease  to  transfer  the  same  to 
such  persons  as  would  be  entitled  thereto  by  the  statute  of  distribu- 
tion; also  1000/.  Bank  stock  in  trust,  for  his  daughter,  Mary  Ches- 
lyn,  in  like  manner:  and  after  giving  several  sums  to  his  daughter, 
Sarah  Cress  well  (the  wife  of  the  plaintiff  Henry  Cress  well),  am  her 
children,  he  gave  and  bequeathed  to  his  son  Richard  1000/.,  part  of 
his  Bank  stock,  and  to  his  son  Edward  1000/1,  part  of  his  Bank 
stock.  After  giving  several  annuities,  and  some  specific  and  pecu- 
niary legacies  to  his  brother  and  his  children,  he  gave,  devised,  and 
bequeathed,  all  the  rest  and  residue  of  his  estates,  real  and  personal, 
r  *  1 24  1  ^^  ^^^^  nature,  kind  or  ♦quality  soever,  whichjne  should 
^  J     be  any  ways  entitled  to  at  the  time  of  his  decease,  to 

his  said  sons  Richard  and  Edward,  and  his  said  daughter  Mary 
Cheslyn  equally,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants.  He  appointed  his  brother,  Thomas  Cheslyn, 
and  his  two  sons,  Richard  and  Edward,  joint  executors  of  his  will 

By  a  codicil,  bearing  date  the  27th  of  December,  1760,  reciting, 
that  he  had  made  his  will,  and  appointed  his  daughter,  Mary  Che»- 
Ivn,  one  of  his  residuary  legatees,  ne  revoked  that  appointment,  and 
thereby  gave  her  in  lieu  thereof  the  interest  of  600i  New  South  Sea 
annuities,  carrying  3  per  cent  to  be  paid  to  her  half  yearly  by  his 
executors,  during  oer  life,  and  at  her  death  the  principal  sum  to  be 
equally  divided  among  her  brothers  and  sisters ;  and  in  all  other 
things  confirmed  his  will. 

The  testator's  daughter,  Mary,  died  on  the  17th  of  April,  1761, 
intestate,  and  on  the  29th  of  the  same  month  the  testator  died, 
leaving  his  said  three  sons  and  his  daughter,  Sarah,  his  next  of  kin. 
This  was  a  bill  by  Cresswell  and  his  wife,  claiming  to  be  entitled 
equally  with  the  three  sons  to  a  distributive  share  of  the  1000/. 
Bank  stock,  and  500/.  New  South  Sea  annuities ;  and  that  the  tes- 
tator having  revoked  the  bequest  of  one-third  of  the  re5t {/uum  of  his 
estate,  he  ought  to  be  considered  as  having  died  intestate  with 
respect  thereto,  and  praying  that  the  same  might  be  distributed 
between  the  next  of  kin. 

The  Attorney-General  and  Jones  for  the  plaintiffs. 

The  devise  of  the  residue  of  the  personal  estate  was  to  the  three 
children  of  the  testator  expressly  as  tenants  in  common :  had  one  of 
them  died  in  the  lifetime  of  the  testator,  the  share  of  that  child 
would  have  been  lapsed ;  so  it  is  also  if  the  share  of  one  of  them  is 
revoked  by  the  testator.  In  the  present  case  the  share  of  Mary 
r  *125  1  ^'^^^'y^  *^^^  ^^"  revoked,  and  the  codicil  makes  no 
I-  J     new  disposition  of  it. 

Sewell  and  Wilbraham  for  the  defendants. 

The  testator  having  appointed  three  residuary  legatees,  and  after- 
wards revoked  one  of  them,  it  is  the  same  as  if  that  one  had  never 
been  named.  It  is  an  established  rule  that  a  codicil  confirming  a 
will  is  a  republication,  and  the  will  and  codicil  make  but  one  instru- 
ment; it  therefore  becomes  the  some  as  if  the  will  was  written  over 
igain  and  rc-exccuted  with  the  alterations  in  the  codicil.  Acherley 
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V.  Vernon,  Com.  Rep.  381.    Potter  v.  Potter,  1  Ves.  487.    Here 

the  codicil  having  con6rmed  the  virill,  it  is  the  same  as  if  the  testator 
had  said  that  his  two  sons  should  be  residuary  legatees  of  his  whole 
personal  estate.  By  the  will  the  testator  meant  to  dispose  of  his 
whole  estate,  and  the  codicil  shews  no  alteration  of  that  intention ; 
on  the  contrary,  though  it  makes  no  alteration  in  the  objects,  ^et  it 
confirms  the  intention  to  dispose  of  the  whole,  and  not  to  die  mtes- 
tate  as  to  any  part  of  his  estate.  The  interest  of  the  500L  3  per 
cent  annuities  were  given  by  the  testator  to  his  daughter  in  lieu  of 
her  share  of  the  residue,  and  yet  by  the  construction  contended 
for,  if  she  had  survived  the  testator,  she  would  have  had  both  the 
interest  of  the  500/.  and  a  part  of  that  very  third  of  the  residue 
in  lieu  of  which  it  was  given,  and  which  the  codicil  had  taken 
from  her. 

The  Lord  Chancellor. — The  testator  has  made  no  new  devise 
by  the  codicil  of  the  share  which  he  has  revoked  from  his  daughter 
Mary,  and  therefore  the  sons  can  have  no  greater  interest  than  they 
had  by  the  original  will;  I  must,  therefore,  declare,  that  the  clear 
residue  of  the  testator's  personal  estate,  not  specifically  bequeathed, 
must  be  divided  into  three  equal  parts. 

*Thi8  decree  was  affirmed  in  the  House  of  Lords,  9th  February, 
1763.   8  Toml.  P.  C.  246.  [      ♦IQG      ] 

Serjeant  Hill  to  his  MS.  report  of  this  cause  has  added  the  follow- 
ing note.  **Qu,  if  this  determination  be  right ;  for  it  is  clearly  setUed  that  a  codicil  con- 
firming a  will  is  a  republication  of  it,  Com.  381,  MS.  in  8  Yin.  163-4-6-6,  and  the 
effect  of  a  republication  is  this,  that  it  is  the  same  as  if  the  will  was  written  over  again 
and  re-executed  with  the  alterations  in  the  codicil,  and  whatever  the  words  of  the  will 
as  it  then  stands  are  sufficieot  to  pass,  will  pass  by  it ;  for  the  will  as  altered  and  new 
modelled  by  the  codicil  make  but  one  will,  and  are  considered  as  written  at  the  time  of 
the  codicil."  The  learned  Serjeant  makes  a  similar  qu,  in  his  copy  of  Yiner,  which  is 
in  Lincoln's  Inn  Library.-  The  Bditor  has  not  been  able  to  discover  any  sabseqnent 
case  which  at  all  resembles  it 

Shanley  v.  Harvey. 

(Reg.  Lib.  Min.  App.  1761.) 

[15th  March,  1763.  S.  O.  Cit.  Harg.  argument  in  the  Negro  Case.] 

Bill  by  the  administrator  of  the  deceased  for  an  account  of  personal  estate  given  by  hdr 

as  a  donatio  cautd  mortiB  to  a  negro  who  had  been  brought  to  England  as  a  slave, 

dismissed  with  costs. 

THIS  was  a  bill  brought  by  Edward  Shanley,  esquire,  as  admi- 
nistrator of  Margaret  Hamilton,  deceased  (a),  against  Joseph  Har- 
vey, a  negro,  and  two  persons  of  the  name  of  Gossop  and  Thorpe, 
his  trustees,  and  Francis  Shanley,  one  of  the  next  of  kin,  for  an 
account  of  part  of  her  personal  estate  under  the  following  circum- 
stances. 

The  plaintiff  had  twelve  years  before  brought  over  the  defendant, 
Harvey,  as  his  slave,  then  only  eight  or  nine  *years  r  »j27  t 
old,  and  presented  him  to  his  niece,  Margaret  Hamil-    ^  ^ 

ton,  who  had  him  baptized,  and  changed  his  name. 

(a)  This  fact  is  not  stated  in  Mr.  Hargrave*s  note  of  the  ease,  in  which  the  plain- 
tiff^s  claim  is  represented  as  being  solely  founded  on  the  circumstance  of  his  being 
Harvey's  master. 

Vol.  it.  11 
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On  the  0th  of  Jnly,  1752,  being  then  very  ill,  she,  about  an  hour 
before  her  death,  directed  Harvey  to  take  out  a  purse,  which  was 
in  her  dressing-case  drawer,  and  delivered  it  to  him,  saying,  **  Here, 
take  this,  there  is  700/.  or  800/.  in  bank  notes,  and  some  more  in 
money,  but  I  cannot  directly  tell  what,  but  it  is  all  for  you,  to  make 
you  happy :  make  haste,  put  it  into  your  pocket,  tell  nobody,  and  pay 
the  butcher's  bill."  He  then  knelt  down  and  thanked  her.  She 
said,  '^  God  bless  you,  make  a  good  use  of  it." 

The  Attorney-General  and  Hoskins  for  the  plaintiff. 

Sewell  and  rerrott  for  the  defendant  Harvey. 

The  Lord  Chancbllor. — ^As  soon  as  a  man  sets  foot  on  English 
ground  he  is  free :  a  negro  may  maintain  an  action  against  his 
master  for  ill  usage,  and  may  have  a  Habeas  Corpus  if  restrained 
of  his  liberty.  Vide  Somersett's  case,  20  How.  St  Tr.  1.     (Harg). 

Bill  dismissed  with  costs. 

[       •128    ]  Rayner  V.  Stone. 

(Reg.  Lib.  Itfin.  Pasch.  176!K.) 

[19th  March,  1762.  8.  G.  Coze,  M88.] 

Demurrer  to  a  bill  by  a  landloxd  for  a  specific  performance  of  coTcnants,  eontaiaed  ib  • 
lease  which  had  expired,  to  repair  hedges  and  mansion-house,  and  also  for  aa  aecoaal 
of  loppings  and  dung,  cut  or  removed,  by  the  tenant ;  allowcHl ;  common  eofenaals 
in  husbandly  not  b«ng  the  sulgect  of  equitable  jurisdiction. 

THE  bill  in  this  case  was  for  a  specific  performance  of  several 
contracts  and  agreements  entered  into  by  the  defendant  as  contain- 
ed in  a  lease,  dated  in  the  year  1746,  and  since  determined;  and 
also  for  an  account,  &c. 

The  defendant  demurred  to  so  much  of  the  bill  as  sought  to  com- 
pel him  to  repair  and  amend  the  hedges  and  fences  belonging  to  the 
premises,  or  to  put  the  mansion-house  and  other  buildings  in  repair, 
or  to  account  for  the  loppings,  toppings,  and  hedges,  which  the 
defendant  had  cut  on  the  premises,  or  to  account  for  the  fodder  and 
dung  which  he  had  removed,  or  to  set  up  land-marks,  stones,  and 
fences,  and  assigned  as  cause  of  demurrer,  1st  That  the  plaintiff 
hath  not  shewn  sufficient  matter  to  entitle  himself  to  any  relief  in 
this  court,  and  2dly.  That  the  remedy,  if  any,  was  at  law. 

The  Attorney-General,  and  Wilbraham,  for  the  defendant, 
argupd,  that  the  demurrer  was  well  founded,  the  whole  subject  of 
the  bill  being  matter  of  damages ;  and  the  lease  being  determined, 
made  the  argument  the  stronger  in  support  of  the  demurrer;  for 
then  nothing  could  be  considered  but  the  mere  breach  of  covenant, 
a  matter  plainly  determinable  at  law,  and  which  ought  not  to  be 
drawn  to  the  jurisdiction  of  this  court:  that  besides  the  lease  being 
determined,  there  •  could  be  no  specific  repair,  for  the  defendant 
could  neither  enter  to  repair,  nor  take  botes  for  that  purpose.  That 
the  whole  was  therefore  plainly  turned  into  damages,  and  a  pecu- 
r  « 129  1  niary  demand ;  *that  the  court  could  not  judge  of  the 
*-  -*     repairs,  having  no  officer  to  sec  whether  they  were 

\  or  not. 

U  and  Coxe,  for  the  plaintiff. 
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This  is  a  case  of  great  consequence  to  all  landlords;  a  corenatit 
to  leave  in  repair  being  a  covenant,  which  it  is  peculiarly  important 
to  have  specifically  performed,  and  a  plaintiff* is  not,  after  a  mansion- 
house  has  been  destroyed,  to  be  turned  tp  law  for  a  recovery  of 
damages  only.  It  seems  impossible  to  say  that  the  plaintiff  can  be 
entitled  to  no  relief,  for  what  is  more  common  than  bills  for  a  specific 
performance  of  covenants  to  convey  lands,  of  covenants  for  further 
assurance  of  contracts  to  build  a  house,  &c. 

In  the  case  of  the  Duke  of  Buckingham  v.  Ward,  3  Toml.  P.  C. 
581,  the  thing  to  be  done  was  the  leaving  a  certain  quantity  of 
alum,  and  some  other  particular  things,  upon  the  premises  at  the 
end  of  the  term;  and  in  that  case,  a  specific  performance  was  de« 
creed,  even  before  the  term  expired ;  for  if  Ward  did  not  comply 
with  his  covenants,  the  works  must  stand  still  at  the  end  of  the 
lea^.  Here  the  defendant  has  agreed  to  repair,  and  he  ou^ht  to 
perform  his  contract,  and  it  is  the  business  of  a  court  of  equity  to 
enforce  it.  Shall  it  be  permitted  in  equity  to  say,  as  an  excuse,  that 
you  may  recover  damages  at  law,  when  damages  are  not  adequate 
to  the  thing?  In  the  Duke  of  Somerset  v.  Cookson,  8  P.  W.  390., 
the  duke  brought  his  bill  as  lord  of  the  manor  of  Corbridge,  in 
Northumberland,  that  the  defendant  m^ht  be  decreed  to  deliver  to 
him  a  plate  of  silver  remarkable  for  a  Greek  inscription  (dedicated 
to  Hercules)^  and  that,  in  the  mean  time,  the  defendant  might  be 
restrained  from  eflacing  the  inscription :  the  plaintiff  entitled  him- 
self to  it  as  a  treasure-trove  within  the  manor.  Demurrer,  for  that 
the  plaintiff  »had  his  remedy  at  law  by  trover  or  de-  ^  »•  g^  , 
tinoe :  but  over-ruled ;  for  at  law  he  can  have  only    ^  J 

damages^  and  the  plaintiff  is  entitled  to  the  thing  in  specie;  and  the 
defendant  is  not  entitled  to  narrow  the  matter  of  relief. 

The  Lord  Chaitcellor. — This  bill  is  founded  upon  an  equity  so 
extremely  refined;  that  I  cannot  well  comprehend  it.  If  I  should 
encourage  such  bills,  it  would  introduce  a  practice  most  prejudicial 
to  all  landlords  and  tenants :  especially  to  tenants,  who,  for  the  most 
part,  are  of  mean  and  low  circumstances.  I  am  sure  I  shaU  never 
consider  what  are  called  common  covenants  in  a  lease  as  specific 
covenants,  to  be  subject  to  the  jurisdiction  of  this  court  The  cove- 
nants here  are  not  at  all  of  that  specific  nature.  The  argument 
which  has  been  mentioned,  that  I  have  no  ofiicer  to  see  the  perform- 
ance, is,  to  me,  very  strong.  How  can  a  master  judge  of  repairs 
in  husbandry  ?  What  is  a  proper  ditch  or  fence  in  one  place  may 
not  be  so  in  another.  It  is  saia,  that  this  is  an  equitable  right ;  and 
it  is  insisted  that  I  should  now  put  the  plaintiff  in  a  better  state  than 
what  he  can  be  at  law :  but  the  court  has  no  jurisdiction  to  strip 
the  defendant  to  try  the  supposed  breach  of  covenant  at  law.  Be- 
sides, how  can  a  specific  performance  of  things  of  this  kind  be  de- 
creed 1  The  nature  of  the  thing  shews  the  absurdity  of  drawing 
these  questions  from  their  proper  trial  and  jurisdiction.  Therefore 
let  the  demurrer  be  allowed. 

In  the  Mtse  muiner  a  ipedfic  peHbrmaDce  wu»  refused  of  e  oovenmit  to  make  good 
a  grsfetpit    Flint  ▼.  Brandon,  6  Vei.  169.    And  on  a  like  principle  of  the  impoeri- 
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bility  of  •Mertaining  the  damage  done,  or  making  compenaatioa  to  the  covenantee,  the 
courts  have  refased  relief  against  the  lessor's  right  of  re-entry,  for  a 
[  *131  ]  forfeiture  by  *  breach  of  covenants,  to  lay  out  money  in  repain,  to 
insure,  not  to  assign  without  license,  dec  Wadman  v.  Calcraft, 
10  Yes.  67.  Hill  v.  Barclay,  16  Yes.  402,  and  18  Yes.  56.  Bracebridge  v.  Buckley, 
2  Price,  200.  Rolfe  v.  Hanis,  dt  ib.  206.  Reynolds  v.  Pitt,  ciL  ib.  212,  which  Utter 
cases  have  apparently  overruled  Sanders  v.  Pope,  12  Yes.  282.  See  further,  on  relief 
against  forfeiture,  Northcote  v.  Duke,  poet. 

Lord  Tburlow  is  reported  to  have  said,  that  a  specific  performance  could  not  be  de- 
creed of  a  covenant  f  rebuild,  as  that  was  equally  uncertain  as  a  covenant  to  repair. 
Lucas  V.  Comcnrfonl,  3  Bro.  C.  C.  166,  and  I  Yes.  jun.  236.  In  the  cases,  however, 
of  Allen  V.  Harding,  2  £q.  Ab.  17,  and  the  City  of  London  v.  Nash,  3  Atk.  512,  sod 
1  Yes.  12,  such  decrees  were  made :  and  in  Moseley  v.  Yirgin,  3  Yea.  184,  Lord  Rost- 
lyn  was  of  opinion,  that  if  the  transaction  and  agreement  were  in  their  nature  snffi* 
cieatlj  defined,  there  might  not  be  much  difiiculty  in  decreeing  a  specific  peiformanoe. 


Rybott  V.   BarrelL 

(Reg.  Lib.  Min.  App.  1762.) 

[24th  March,  23d  April,  1762.  8.  C.  Coxe,  M88.] 

To  a  bill  to  be  relieved  against  an  award  upon  suggestion  of  misbehaviour,  &c  in  the 

arbitrators,  a  plea  by  the  arbitrators  of  the  submission  and  award,  with  an  averment 

of  impartiality,  dtc  overruled. 

THE  bill  in  this  case  was  brought  to  be  relieved  against  an 
award  upon  suggestion  of  misbehaviour  in  the  arbitrators,  and  for 
an  injunction  to  stay  proceedings  at  law  upon  the  arbitration-bond 
The  defendants  interested  in  the  award  put  in  their  answer,  and  the 
injunction  prayed  was  refused  on  motion  upon  the  merits;  and  now 
the  arbitrators  plead  in  general  the  submission  and  award ;  and  for 
plea  further  say,  that  they  made  their  award  of  and  concerning  the 
r  *  1 32  1  P''^"^^^^»  ^^  ^^  ^^^  ^f  ^^^^  judgment,  *tr  uly ,  honestly, 
*-  J     and  impartially,  without  favour  or  prejudice  to  either 

of  the  parties. 

The  Attorney-General,  Sewell,  and  Altham,  argued  in  support  of 
the  plea,  that  arbitrators  are  to  be  favoured,  and  that  to  put  them 
to  answer  long  fictitious  charges,  would  be  not  only  a  great  vexa- 
tion, but  would  likewise  be  laying  open  the  whole  matter  again  as 
much  as  if  there  had  been  no  submission  or  award,  and  would  be, 
in  effect,  to  draw  the  matter  submitted  from  the  judgment  of  the 
arbitrators  to  the  jurisdiction  of  this  court.  Godfrey  v.  Bercher, 
3  Vin.  Ab.  139.,  where  the  bill  was  for  an  account,  and  to  impeach 
an  award  touching  a  partnership  in  buying  and  selling  diamonds  in 
France,  in  1719,  and  the  bill  was  against  the  arbitrators  as  well  as 
the  party,  and  the  defendant.  The  party,  as  to  the  account,  pleaded 
the  award,  and  that  by  consent  it  was  made  an  order  of  court. 

The  Lord  Chaitcellor  allowed  the  plea. 

Perrott,  De  Grey,  and  Coxe,  for  the  plaintiff. 

The  plea  is  bad  as  deciding  nothing ;  for  suppose  it  allowed,  re- 
plied to,  and  proved,  it  does  not  determine  the  question ;  for  the  bill 
supposes  and  admits  the  award,  and  the  prayer  of  relief  is  grounded 
upon  a  charge  that  the  award  was  unduly  made,  as  founded  on 
partiality,  misbehaviour,  and  apparent  mistakes  in  the  arbitrators ; 
the  plaintiffs,  therefore,  oi^ht  not  by  such  a  plea  to  be  shut  out  from 
making  out  their  case  in  evidence,  for,  if  the  plea  is  allowed,  the  court, 
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at  the  hearing,  upon  a  replication  to  the  plea,  could  only  consider 
the  fact  of  the  plea,  which  is  a  matter  not  controverted.  The  rules 
of  pleading  in  this  court  are  very  different  from  the  rules  of  pleading 
at  law ;  at  law  you  may  traverse  any  thing  material  to  the  plain- 
tiff's case,  but  here  every  plea  must  go  to  the  whole  of  the  plain- 
tiff's case.  Suppose  a  bill  brought  to  be  relieved  against  a  decree 
charged  to  be  obtained  by  fraud,  it  surely  could  be  no  defence  to 
plead  the  decree  *itself.  So  of  a  release,  &c.,  and  in  p  »,  „«  ^ 
Corneforth  v.  Geer,  2  Vern.  705,  it  was  held,  that  if    L  J 

it  appears  that  arbitrators  went  upon  a  plain  mistake,  either  in  law 
or  fact,  it  is  an  error  sufficient  to  set  aside  the  award ;  but  the  plea 
in  the  present  case  is  plainly  conclusive  to  nothing,  the  question  not 
being  whether  there  was  a  submission  and  award,  but  whether  the 
award  was  duly  made. 

As  to  the  case  of  Godfrey  v.  Bercher,  it  was  as  Mr.  Attorney 
states  it,  but  there  was  this  further  on  it,  which  makes  it  a  case  in 
point  for  the  plaintiff,  that  the  arbitrators  pleaded  the  submission  and 
award,  and  that  by  consent  it  was  made  an  order  of  this  court :  but 
Lord  Chancellor  overruled  the  plea  of  the  arbitrators,  as  covering 
too  much,  viz.  several  particulars,  which  might  tend  to  shew  par- 
tiality, &c.,  in  their  proceedings.  Besides,  in  a  subsequent  case  of 
Potter  v.  Day,  whicn  was  before  Lord  Talbot,  Mich.  1734,  where 
the  bill  was,  as  in  the  present  case,  to  be  relieved  against  an  award, 
and  an  action  at  law  on  the  submission-bond,  and  the  defendant 
pleaded  the  submission  and  award :  but  the  plea  w^as  overruled  be- 
cause it  covered  too  much,  for  the  plaintiff  is,  in  all  events,  entitled 
to  relief  against  the  penalty  of  the  bond,  though  the  merits  are  with 
the  defendant. 

The  Lord  Chai^oellor. — I  look  upon  it  as  a  notorious  fixed  rule, 
that  the  party  grieved  by  an  award  may  come  into  this  court  for 
relief,  both  against  the  arbitrators  and  the  party,  and  I  have  called 
upon  the  delendant's  counsel  to  shew  any  case  to  the  contrary, 
which  they  have  not  been  able  to  do.  The  answer  of  the  arbitrators 
in  a  case  of  this  kind  is  the  more  material,  because,  as  I  take  it,  the 
answer  of  the  arbitrators  may  be  read  against  the  other  parties, 
who  may  know  nothing  of  the  misbehaviour  of  the  arbitrators ;  and 
it  would  be  absurd  to  say,  that  the  arbitrators  should  r  ^,g .  -. 
be  *at  liberty  to  plead  their  own  award,  in  order  to     I-  J 

cover  their  own  misbehaviour.  The  equitable  spirit  and  intent  of 
the  submission  is  plainly  this,  if  you  do  so  and  so,  I  submit,  but  not 
otherwise:  and  it  is  a  maxim  of  law  and  common  sense,  non  valet 
exceptio  ejusdem  rei  cujus,  petitur  dissolutio.  \  do  not  say  that  arbi- 
trators are  to  answer  precisely  as  other  defendants  are,  but  yet  they 
ought  to  answer  material  charges,  and  not  cover  themselves  by  their 
own  act. 

Plea  overruled. 

Where  an  award  hai  been  made  a  rule  of  court,  under  the  9  and  10  W.  3,  e.  15,  the 
jariadiction  to  aet  it  aside  is  confined  to  the  court  of  which  the  aubmiaaion  ia  made  a 

rule.    Nichola  ▼.  Chalie,  14  Vea.  265.  Gwinnett  v.  Bannister,  ib.  530.  v.  Milla, 

17  Ve8.419. 
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Clarke  v.  Swaile. 

Et  i  eonira, 
(Reg.  Lib.  Min.  App.  1762.) 
[ISth  ft  18th  June,  176S.  8.  0.  Cit  S  Bro.  C.  C.  414.] 
Purchaee  from  his  client  by  a  eolicitor,  who  was  also  trustee  for  the  sale  of  the 
for  payment  of  debts,  confirmed  upon  the  ground  of  his  having  attempted  ix 
ally  to  sell,  of  there  being  no  fraud  in  the  transaction,  and  of  the  purchase 
been  recognized  and  approved  of  by  the  cestui  que  trutt, 

THE  bill  in  the  former  of  these  causes  was  brought  by  Sir  Ro- 
bert Clarke,  to  set  aside  a  purchase  made  by  the  defendant,  Swaile, 
from  his  brother  Sir  Samuel  Clarke,  and  to  have  the  deeds  delivered 
upi  &c.;  the  cross  bill  was  to  establish  the  purchase, 
r  ♦las  1  '^^^  '^^^  ®^^  Samuel  Clarke  was,  in  the  year  1746, 
^  ^    *seised  of  estates  in  Cambridgeshire  and  Suffolk^  which 

were  much  incumbered,  and  he  had  become,  in  consequence  of  his 
embarrassments,  much  involved  in  law-suits.  The  defendant  Swaile 
was  at  that  time  first  employed  by  him  as  his  attorney  and  solicitor, 
and  agent.  In  such  capacity  he  recommended  Sir  Samuel  to  sell 
a  part  of  his  estate,  and  pointed  out  the  manor  of  Bramlingham  in 
Suffolk  as  a  proper  part  to  be  soId« 

Accordingly,  by  indenture,  bearing  date  the  37th  and  28th  of  July, 
1753,  the  premises  were  conveyed  to  Swaile  and  his  heirs  upon 
trust  to  sell,  and  to  retain  out  of  the  purchase-money  so  much  as 
would  pay  him  for  his  trouble,  and  then  pay  off  certain  incumbrances 
therein  mentioned,  and  that  the  residue  of  the  purchase-money  should 
be  subject  to  Sir  Samuel  Clarke's  appointment. 

It  appeared  in  evidence,  on  the  part  of  the  defendant  Swaile,  that 
he  haa  exerted  himself  considerably  to  sell  the  estate,  but  that  he 
had  not  been  able  to  meet  with  a  purchaser. 

By  articles,  bearing  date  the  22d  of  November,  1753,  Swaile 
agreed  to  purchase  the  premises  for  himself,  and  Sir  Samuel  coven- 
anted to  convey  to  him,  on  or  before  the  25th  of  December  then  next 

By  indenture,  bearing  date  the  6th  of  February,  1754,  the  pre- 
mises were  conveyed  to  Swaile:  another  deed,  bearing  date  the  2d 
of  March,  1754,  was  executed  in  consequence  of  a  mis-description 
of  the  estate;  and  a  third,  bearing  date  the  15th  of  March,  1755, 
in  consequence  of  a  variance  of  the  boundaries,  to  which  the  present 
plaintiff  was  a  party.  Sir  Samuel  died  in  November,  1758,  three 
months  after  the  filing  of  the  bill :  the  suit  was  revived  in  May,  1760. 

Sewell  and  De  Grey  for  the  plaintiff;  the  Attorney-General  and 
Perrott  for  the  defendant. 

r  *136  1  "^^^  Loan  Chancellor  said,  that  he  did  not  like  the 
I-  ^     •circumstance  of  a  trustee  dealing  with  his  cestm  que 

irtuL  That  he  thought,  however,  the  objection  so  much  relied  on, 
that  Mr.  Swaile  had  not  conducted  the  transaction  with  sufiicieat 
publicity,  had  not  l)een  made  out.  That,  upon  the  whole,  he  did 
not  see  any  principle  upon  which  he  could  set  the  transaction  aside. 
His  Lordship  relied  also  upon  the  circumstance  of  Sir  Robert 
Clarke  having  recognized  Mr.  Swaile  as  lord  of  the  manor  of 
Bramlingham  (a). 

Both  bills  dismissed. 

(a)  It  doee  not  appear  distinctly  in  what  manner  thii  took  place. 
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In  the  Ufa  am  of  CoIm  ▼.  Trecothick,  9  Veik  346,  tha  preaent  Lotd  Chiiieallor 
points  out  the  grounde  on  which  a  purchase  by  a  trustee  from  the  ctttui  que  truMt  may 
be  supported.  **  A  trustee  may  buy  from  the  cettui  que  trutt,  provided  there  is  a  dis- 
tinct and  clear  contract,  asceKained  to  be  such  after  a  jealous  and  scrupulous  examina- 
tion of  all  tlie  circumstanoea,  that  the  cethd  que  tru9t  intended  the  trusteiB  should  buy; 
and  there  is  no  fraud,  no  concealment,  no  advantage  taken  by  the  trustee,  of  informa* 
tion  acquired  by  him  in  the  character  of  trustee."  As  to  the  general  doctrine  uplicable 
to  trustees,  sgents,  solicitors,  dec  vide  Fox  ▼.  Mackreth,  2  Bro.  C.  C.  400.  Gibson  ▼. 
Jeyes,  6  Yes.  866.  Ex  parte  Lacey,  ib.  625,  and  the  cases  cited  in  the  notes  to  the 
two  latter.  Ex  parte  James,  8  Yes.  887,  Ex  parte  Bennett,  10  Yes.  861.  Mane  v. 
Bmral,  12  Yes.  856.  Lowther  ▼.  Lord  Lowther,  18  Yes.  95.  As  to  gifts  from  aelient 
to  his  attorney,  vide  Harden  v.  Parsons,  ante  voL  L  808. 

•Baskett  v.  Cunningham.      ,     [  ♦137    ] 

(Reg.  Lib.  a.  1761,  foL  887.) 

[ITtfa  June  1762.  8.  C.  B1.  Rep.  860.] 

Upon  a  bill  brought  by  the  king's  printer  to  restrain  the  defendant  firom  the  publication 
of  certain  acts  of  parliament,  dec.,  to  which  the  .patentees  foi  printing  law  books  were 
abo  defendants,  the  court  refused  to  interfere  between  the  contending  patents,  and 
therefore  only  restrained  the  defendant  from  printing  at  any  other  than  a  patent 
press. 

THIS  was  a  bill  brought  by  the  king's  printer,  for  an  injunction 
against  the  defendants,  Cunningham  and  others,  to  restrain  the 
publication  of  a  book  containing  several  statutes,  or  acts  of  parlia- 
ment, entitled,  "  A  Digest  of  tne  Statute  Laws,  containing  the 
statutes  at  lai^e,  from  Magna  Charta  to  the  end  of  the  last  parlia- 
ment  in  1760,  in  alphabetical  order,  together  with  such  cases  deter- 
mined thereon  as  are  necessary  to  explain  them.  By  T.  Cunningham, 
Esq.  Vol  I."  The  statutes  were  disposed  and  methodized  under 
difierent  heads,  with  large  notes  and  references  at  the  beginning  and 
end  of  each  statute  or  title,  and  in  the  margin. 

The  defendant  Cunningham  had  contracted  with  Strachan  and 
Woodfall,  the  proprietors  of  the  patent  for  printing  law  books,  and 
it  was  printed  at  their  press :  they  by  their  answer  disclaimed  all 
property  in  the  work. 

The  Attorney-General,  Sewell,  De  Grey,  and  Comyn,  in  support 
of  the  injunction. 

In  the  late  case  of  Baskett  v.  The  University  of  Cambridge,  Burr. 
661,  the  right  of  the  plaintiff  has  been  established  exclusive  of  all 
other  persons  not  autnorized  to  print  the  same  by  prior  grants  of  the 
crown.  The  notes  subjoined  to  the  present  work  are  collusive,  and 
calculated  merely  to  shelter  a  pirated  edition  of  the  statutes. 

Perrott,  Blackstone,  Wilbraham,  and  Wedderbume,  for  the  defend- 
ants the  publishers. 

♦This  book  is  not  within  the  meaning  of  the  letters  j-  ^^gg  , 
patent,  being  a  work  of  labour  and  industry,  and  in  a    l-  ^ 

method  entirely  new.  But  independently  of  that  consideration, 
there  can  be  no  ground  for  an  injunction  without  determining  the 
respective  merits  of  the  two  interfering  patents,  both  of  which  are 
sanctified  by  long  usage.  Though  the  Taw  patentees  in  their  answer 
disclaim  any  property  in  the  work,  and  therefore  the  plaintiff  does 
not  seek  an  injunction  against  them,  yet  an  absolute  injunction  cannot 
be  granted  against  the  proprietors  without  virtually  including  the 
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law  printers,  for  if  they  are  forbid  to  print  anywhere,  they  are  also 
forbid  to  print  at  their  press. 
.  Sayer  for  the  defendants  Woodfall  and  Strachan. 

The  Lord  Chancellor — I  am  of  opinion  that  this  work  is  entirely 
within  the  patent  of  the  king's  printer,  and  that  these  notes  are 
merely  collusive.  But  I  shall  not  interfere  between  the  two  con- 
tending parties  by  the  summary  method  of  injunction,  but  leave 
.  them  to  adjust  their  rights  in  a  due  course  of  law.  The  injunction 
must  tlierefore  be  to  restrain  the  proprietors  from  printing  at  any 
other  than  a  patent  press  (a). 

In  the  case  of  the  Universities  of  Oxford  and  Cambridge  v.  Richardson,  6  Yes.  689, 
upon  a  bill  brought  by  *tbe  Uniyersities  to  restrain  the  sale  in 
[      *139      ]      England  of  bibles,  dec,  printed  by  the  king's  printer  in  Scotland,  an 
injunction  was  continueid  to  the  hearing,  though  the  king's  printer 
in  England  did  not  join,  but  was  made  a  defendant,  there  being  no  doubt  oi  the  ille- 
gality of  what  the  defendants  were  doing. 

Cave  V.  Cave. 

(Reg.  Lib.  A.  1 761,  fol.  406.) 

[14th  May,  &  17th  July,  1769.  7th  Nov.  1760.  9th  July,  1763.  8.  C.  Aston,  MS8.] 
A  having  agreed  to  purchase  a  real  estate,  the  purchase-money  for  which  exceeded  the 
amount  of  his  personal  estate,  by  his  will,  made  a  few  days  afterwards,  attested  hf 
three  witnesses,  as  to  all  the  worldly  goods  that  it  had  pleased  God  to  bless  him  with, 
gave  and  bequeathed  to  his  wife  and  two  sons,  all  his  goods,  cattle,  chattels,  pe^ 
sonal  estate,  and  effects  whatsoever ;  and  in  case  they  died  without  issue,  dec  gate 
the  children's  share  of  the  personal  estate  and  affects  over :  testator  dying  before  the 
purchase  could  be  completed :  held,  that  the  agreement  ought  to  be  specifically  per- 
formed ;  and  that  the  words  of  the  will,  being  insufficient  to  comprehend  real  estate, 
the  estate  ought  to  be  conveyed  to  the  eldest  son  and  his  heirs,  dec 

GEORGE  CAVE,  the  father  of  the  plaintiff,  by  articles  bearing 
date  the  13th  of  November,  1757,  entered  into  an  agreement  with 
the  defendant  Rushworth,  for  the  purchase  of  certain  lands  in  the 
parish  of  Desborough,  in  the  county  of  Northampton,  for  the  sum 
of  2200/.  Possession  was  to  be  delivered  up  on  or  before  Lady 
Day  then  ensuing. 

On  the  22d  of  the  same  month  he  made  his  will,  whereby  he 
expressed  himself  in  the  following  manner :  "  As  for  all  such 
worldly  goods  as  it  hath  pleased  Grod  to  bless  me  with,  I  dispose 
thereof  as  follows :"  he  then  gave  and  bequeathed  unto  his  wife, 
the  defendant  Mary,  and  his  two  sons,  George  (the  plaintiff),  and 
William  Cave,  all  his  goods,  cattle,  chattels,  and  personal  estate, 
and  effects  whatsoever,  so  long  as  his  said  wife  should  continue  his 
widow  ;  but  if  it  should  happen  his  said  wife  should  marry  again, 
then  he  gave  her  only  her  own  fortune  again,  to  be  at  her  own  dis- 
r  *140  1  P^^^'»  ^"^  *^''  ^^^  residue  of  his  goods,  cattle,  chattels, 
•-  ■'    personal  estate,  and  *effects  whatsoever,  he  gave  and 

bequeathed  to  his  said  sons,  George  and  William  ;  but  in  case  his 

(a)  It  is  observed  by  Mr.  Justice  Blsckstone,  that  as  Woodfall  and  Strachan  wefe 
secretly  in  league  with  Baskett,  and  were  at  the  time  jointly  concerned  in  a  new  edition 
of  the  statutes,  that  this  was  equivalent  to  a  total  injunction ;  the  law  printers  finding 
means  to  evade  their  contract  with  Cunningham. 


CASKS  IN  CHANCERY.  35 

[Ca?e  V.  C«T6.] 

said  sons  should  die  before  they  attained  their  respective  ages  of 
twenty*one  years,  and  unmarried,  and  without  issue,  then  he  gave 
and  disposed  of  their  shares  and  parts  in  the  personal  estate  and 
effects  to  be  divided  amongst  his  own  brothers  and  sisters,  and 
their  children.    The  will  was  attested  by  three  witnesses. 

Soon  afterwards,  and  before  the  agreement  could  be  performed, 
he  died,  leaving  the  plaintiff  his  eldest  son  and  heir*at-law.  The 
present  bill  was  brought  to  have  the  agreement  carried  into  exe^ 
cution,  and  the  land  settled  to  the  use  of  the  plaintiff.  The  widow 
and  the  younger  son  insisted  by  their  answer,  that  they  were  enti- 
tled to  an  equal  share  of  the  land  with  the  plaintiff. 

It  had  been  referred  to  the  Master  to  take  an  account  of  the  per- 
sonal estate  of  the  testator  at  the  time  of  his  death,  who  reported, 
that  after  deductions  for  expenses,  &c.,  it  amounted  to  2005^ 
I3s»  lOd.,  being  less  than  the  sum  agreed  to  be  paid  for  the  pur- 
chase-money.   It  now  came  on  for  further  directions. 

The  Solicitor-General  and  Caldecot  for  the  plaintiff. 

There  are  two  questions  arise  upon  these  facts.  1st.  Whether 
this  is  not  real  estate ;  and  2dly.  Whether,  if  it  is  so,  it  isTde vised 
by  the  words  of  this  will.  Upon  the  former  point,  since  the  case 
of  Lingen  v.  Sowray,  1  P.  W.  172,  there  can  be  no  doubt  but  that 
it  must  be  considered  as  land ;  the  only  question,  therefore,  is,  are 
the  words  sufficiently  extensive  to  comprehend  real  estate  ?  The 
most  extensive  words  are,  "  all  my  worldly  goods."  In  Tanner  v. 
Wise,  1  P.  W.  74,  it  was  said  indeed,  that  a  devise  of  all  my 
worldly  estate  would  pass  a  fee,  but  that  determination  turned  upon 
the  subsequent  technical  terms,  the  rest  of  all  my  goods,  estate,  and 
chattels  whatsoever,  rca/ aTid  i^er^ona/.  In  the  pre-  -  miAi  i 
sent  *case  there  are  no  exclusive  words  as  there    '-  ^ 

were  there,  which  designated  the  real  estate.  Wilkinson  v.  Ferry- 
land,  Cro.  Car.  447,  was  like  this,  a  devise  of  **  personal  estate  and 
eflfects ;"  but  it  was  held,  that  the  adjective  extended  to  both.  Id 
Piggott  v.  Penrice,  Prec.  Can.  471,  the  testatrix  expressed  herself 
thus :  ''  I  make  my  niece  executrix  of  all  my  goods,  lands^  and 
chattels ;"  but  even  though  the  word  land  was  used,  the  court  held, 
that  the  i*eal  estate  did  not  pass. 

Wilbraham  and  Ambler  for  the  defendants. 

This  is  a  case  of  very  great  hardship :  the  meaning  contended 
for  contradicts  the  testator's  intention,  which  is  so  clearly  ex- 
pressed, and  tends  to  the  total  disherison  of  his  wife  and  child. 
Though  the  common  equity  in  cases  of  contracts  for  purchase, 
where  one  of  the  parties  dies,  be  that  the  contract  shall  be  executed 
specifically,  yet  there  may  be  cases  where  the  circumstances  will 
rebut  that  equity.  So  in  an  anonymous  case,  2  Ca.  Ch.  17,  the 
court  would  not  decree  an  accreement,  because  it  was  unreasonable; 
and  in  Bromley  v.  Jeffreys,  Prec.  Can.  138,  the  court  said,  that  a 
court  of  equity  is  not  obliged  to  decree  a  specific  performance  of 
all  covenants  or  agreements,  but  will  consider  all  circumstances, 
and  actually  refused  to  decree  specific  performance  of  an  agree- 
ment. But  even  supposing  that  this  agreement  must  be  executed, 
there  is  nothing  whicn  shews  that  the  testator  did  not  mean  the 
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land  to  pass  by  this  wiD.  It  is  attested  by  three  witnesses,  which 
shews  that  he  thought  he  was  devising  land  (a).  His  personal 
estate,  after  payment  of  the  purchase-money,  would  have  been 
totally  exhausted,  and  besides,  it  is  not  so  large  but  that  he  most 
r  *  142  1  ^^^  ^'^^  ^aware  of  that  circumstance ;  and  yet,  ten 
^  ^    days  after  making  this  agreement,  he  executes  bis 

vnll,  and  leaves  all  his  worldly  goods  to  his  wife  for  life,  and,  if  she 
marries,  her  portion  of  250L  As  Mr.  Rushworth  will  exhaust  the 
personal  estate,  these  legacies  must  be  charged  on  the  real,  and  it 
vrii\  not  be  a  sufficient  objection  that  they  are  particular  legatees. 

The  Solicitor-Gteneral  in  reply. 

If  a. distinction  cannot  be  found,  the  authorities  must  be  adhered 
to.  The  first  question  is,  was  tliis  in  equity  a  real  estate  at  the  time 
of  making  the  will  1  In  equity,  articles  for  a  purchase  must  be 
carried  into  execution,  as  well  for  the  heir  as  for  the  ancestor ;  and 
as  to  the  objection  of  the  want  of  money  to  complete  the  contract, 
the  court  can  supply  that  by  directing  a  mortgage.  2dly.  Does  this 
land  pass  by  the  will?  The  words  are  not  sufficient  to  indicate 
any  intent ;  there  is  nothing  that  alludes  to  real  estates ;  the  limi- 
tations, though  applicable  to  them,  are  not  more  so  than  to  per- 
sonal. As  to  the  third  question,  the  marshalling  the  assets,  that  is 
exclusively  confined  to  debts  and  legacies,  and  cannot  in  the  least 
apply  to  the  present  case. 

The  Lord  Chaitcellor. — This  bill  is  brought  by  the  plaintiff,  an 
infant,  the  eldest  son  and  heir  of  George  Cave,  deceased,  against 
the  widow  of  the  testator,  William,  the  younger  son,  and  several 
others,  claiming  under  the  will  of  George  Cave,  and  the  represen- 
tatives of  Rushworth,  who  had  articled  with  George  Cave  for  the 
sale  of  his  estate  in  Besborough,  to  him  by  articles  executed  the 
12th  of  November,  1757,  on  wmch  articles  he  insists  in  his  answer, 
and  had  in  the  most  effectual  manner,  on  his  part,  carried  the 
articles  into  execution,  he  having  quitted  the  possession  of  the 
estate. 

r  *  1 43  1  *Now,  articles  for  a  purchase,  if  fairly  entered  into, 
*-  -'    have,  in  this  court,  a  strict  and  original  right  to  be 

specifically  performed,  because  both  the  parties,  at  the  time  of  en- 
tering into  them,  intend  to  change  the  qualities  of  their  property, 
and  in  the  general  transactions  and  sense  of  mankind,  on  executing 
the  articles,  the  purchase  is  considered  as  completed,  provided  a 
good  title  can  be  made,  and  the  conveyance  is  taken  as  conse- 
quential. And  taking  it  in  this  light  as  an  intention  of  changing 
property,  the  same  right  exists  as  to  a  specific  performance  between 
the  reciprocal  representatives,  as  between  the  respective  parties, 
and  it  is  unnecessary  to  cite  the  authorities  that  warrant  this  rule. 

It  was  said,  in  the  course  of  the  argument,  that,  in  a  hard  case, 
such  as  this  is,  the  court  would  not  decree  a  specific  performance, 
and  the  case  of  Bromley  v.  Jeffereys  was  cited.    But  it  is  necessary 

(a)  See  the  remarki  on  this  argument,  by  Baylej,  Seij.  in  Koe  ▼.  Tend,  3  N.  R. 
320,  citing  Trent  ▼.  Hanning,  I  N.  R.  116,  and  7  East.  97,  and  the  obaerration  of  La 
Blanc,  J.  in  Doe  ▼.  Dring,  3  M.  and  8.  458. 
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to  distinguish  between  a  hard  contract  and  a  hard  case.  In  the 
first,  equity,  which  is  a  court  of  conscience,  may  refuse  its  assist- 
ance, but  any  hardships  that  arise  from  the  execution,  to  one  of  the 
parties,  is  independent  of  the  other,  and  ought  not  to  affect  them. 
And  therefore  the  reason  for  not  decreeing  a  specific  performance 
in  Bromley  v.  Jefiereys,  was,  that  the  contract  was  uncertain,  and 
not  mutual.  But  in  this  case  there  is  no  impeachment  of  Mr.  Rush- 
worth's  conduct  in  this  treaty ;  it  was,  for  aught  that  appears  to 
me,  a  fair  and  equal  bargain.  And  as  he  is  a  party  to  the  suit,  and 
insists  on  his  contract,  were  there  any  difference  iietween  his  right 
and  that  of  the  heir,  which  I  do  not  tbiiok  there  is,  no  advantage 
could  in  this  case  be  taken  of  it 

This  equity,  therefore,  was  so  clear,  that  little  was  urged  against 
it,  and  the  principal  labour  of  the  defendant's  counsel  was,  to  claim 
under  the  will  of  the  testator. 

•The  testator  made  his  will  the  22d  of  the  same  ^  <»•  .^  ^ 
November,  ten  days  after,  and  gives  all  his  goodd,     '-  -* 

cattle,  chattels,  personal  estate,  and  effects  whatsoever,  to  his  wife 
and  his  sons,  George  and  William,  so  long  as  his  wife  should  con- 
tinue his  widow,  but,  if  she  marry  again,  only  her  own  fortune. 
All  the  residue  of  my  goods,  cattle,  chattels,  personal  estate,  and 
efiects  whatsoever,  to  his  sons  George  and  William,  and  if  they  die 
before  twenty-one  unmarried,  and  without  issue,  then  he  gives  and 
disposes  their  share  in  the  personal  estate  and  effects  to  be  divided 
between  his  brothers  and  sisters,  and  their  children. 

Now,  the  personal  estate  being  somewhat  less  than  the  purchase 
money,  and  the  contract  having  converted  that  into  realty,  unless 
the  interest  acquired  passes  by  the  will,  the  other  child  and  the  mo- 
ther  are  totally  unprovided  for,  which  is  repugnant,  not  only  to  the 
import  of  the  will,  which  may  often  happen  m  case  of  insolvency, 
but  to  the  capacity  of  the  testator.  And  in  this  respect  the  case  is 
singular,  a  case  of  commiseration,  and  therefore  very  disagreeable 
in  the  determination. 

The  first  question,  then,  on  the  will  is,  whether  the  testator  has 
used  words  to  manifest  his  intent  of  passing  this  interest  by  the  will  7 
If  such  intent  is  manifest  from  the  will,  it  signifies  nothing  in  what 
mode  it  is  expressed  ;  it  is  the  duty  of  this  court,  and  of  a  court  of 
law,  to  give  it  effect.  But  to  collect  such  intent,  unwarranted  by 
the  words,  upon  consideration  of  the  testator's  circumstances,  would 
be  a  dangerous  example;  and  to  pronounce  that  a  testator  intended 
so,  because  he  ought  so  to  have  expressed  himself,  though  he  has 
not,  would  be  nonjus  dare  sedjus  dicere. 

The  most  extensive  words  laid  hold  on  for  the  defendants,  arc, 
*'  And  for  all  such  worldly  goods  as  it  hath  pleased  God  to  bless 
me  with,  I  dispose  thereof  as  ♦follows.'*  Now,  though  ^  <j. -^  , 
I  have  consulted  all  the  authorities  cited,  and  others,    ■•  -' 

I  find  none  to  justify  me  in  extending  that  expression  to  a  real  estate, 
and  yet  those  are  but  words  of  introduction  in  the  will  (a).    The 

(a)  It  is  obflerved  by  Lord  Eitenboroagh,  in  Doe  ▼.  I*«ngland,  14  Eait.  873,  «<  that 
Tory  little  infecenee  of  intention  can  be  drawn  lirom  mere  words  of  introduction ;  thongh 
we  certainly  find  them  in  some  caaee  called  in  aid  to  ihew  that  a  man  did  not  mean  to 
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words  of  devise  and  bequest  are  words  of  enumeration, ''  goods, 
cattle,  chattels ;"  collective  words,  as  <*  personal  estate,  and  effects 
whatsoever."  The  words  of  enumeration  certainly  do  not  com- 
prehend realty;  ''personal  estate"  cannot;  and  "effects  what- 
soever," by  natural  and  correct  construction,  must  be  applied  to 
matters  ejusdem  naturcB^  and  without  violation  of  established  rules 
of  law,  the  last  words  cannot  be  applied  as  general  words  to  things 
of  a  superior  nature  to  those  particularly  specified.  1  have  pon- 
dered on  the  words,  to  see  if  any  justifiable  transposition  of  tnem 
would  indicate  an  intent  of  passing  the  realty.  I  can  find  none.  1 
then  endeavoured  to  accommodate  the  pointing  to  such  an  intent, 
and  would  have  read  it,  "  All  my  goods,  cattle,  chattels  personal, — 
r  'Me  ^  ®^^*^®  ^^^  effects  whatsoever  (6)."  But  this  ap- 
'•  J     peared  to  *me  to  be  a  violation  of  the  context,  for  it 

would  exclude  chattels  real,  and  besides,  "  personal  estate"  is  used 
as  nomen  coUectivum^  and  the  most  general  term  to  comprehend 
that  kind  of  estate. 

But  what  seems  decisive  of  the  intent  on  the  will,  and  excludes 
all  strained  construction  to  serve  a  good  purpose,  is,  that  in  the 
limitation  over,  where  the  testator  resumes  all  he  had  before 
given,  he  calls  it  "  the  children's  share  of  the  personal  estate  and 
effects." 

For  these  reasons,  therefore,  I  am  forced  to  be  of  opinion,  that 
the  testator  has  not  expressed  himself  in  this  will  so  as  to  indicate 
his  intent  of  passing  the  interest  he  acquired  under  the  articles. 

It  was  further  contended,  that  the  defendants  might  stand  in  the 

Elace  of  Mr.  Rushworth,  as  creditors  on  the  estate  to  be  conveyed 
y  him  for  so  much  as  is  exhausted  of  the  personal  estate  to  make 
good  the  purchase ;  but  this  is  a  position  neither  to  be  applied,  nor 
answered ;  for  if  it  means  any  thing,  it  is  applicable  to  every  case, 
and  the  legatee  of  the  personal  estate  might  say  the  testator  shall 
not  have  power  to  lessen  my  funds. 

r  *147  1  *Upon  the  whole,  the  case  amounts  to  this :  the  tes- 
*■  J    tator,  having  converted  his  personal  estate  into  real, 

and  made  a  will  which  reaches  only  to  personal  estate,  has  left  his 
wife  and  younger  son  unprovided  for,  though  he  certainly  meant  them 
a  provision.    It  is  probable,  too,  that  he  thought  this  will  would  pass 

die  intestate,  as  to  any  part  of  his  property."  See  more  upon  this,  LoTeacree  v.  Blight, 
Cowp.  356.  Denn  ▼.  Gaskin,  ib.  657.  Right  v.  Sidebotham,  Doug.  759.  Doe  ▼.  Wright, 
8  T.  R.  64.  Doe  v.  Allen,  ib.  497.  Doe  y.  ChUd,  1  N.  R.  835.  Doe  ▼.  Clark,  8  M.  R. 
343.  Doe  t.  Clayton,  8  East  144.  Goodright  ▼.  Barron,  11  £ast  220,  overruling  Ib- 
betson  V.  Beckmth,  For.  157,  and  Maundy  v.  Maundy,  Stra.  1020,  Ridg.  142. 

(b)  **  The  question,  whether  the  words  *  all  my  estate  and  effects  whatsoever/  will 
include  a  real  estate,  depends  Ist,  upon  the  immediate  context  of  the  will,  2dly.,  upon 
the  general  form  and  scheme  of  the  will,  as  demonstrating  the  intention,"  per  Ijord 
Chancellor,  Woollam  v.  Kenworthy,  9  Yes.  143. 

As  to  the  force  of  the  word  ettatct  see  the  earlier  cases  cited  in  Mr.  Cox's  note  to 
Bany  v.  Edgeworth,  2  P.  W.  523,  and  the  later  cases  in  the  note  to  the  argument  in 
Doe  V.  Langland,  14  East  371,  and  see  Woollam  v.  Kenworthy,  wupnu  As  to  the  word 
property,  vide  Huxtep  v.  Brooman,  1  Bro.  C.  C.  437.  Doe  v.  Lainchbuiy,  11  East 
290.  Roe  v.  Teud,  2  N.  R.  214.  Doe  v.  Langlands,  14  East  370.  As  to  the  word 
e/rc/s,  vide  Hogan  v.  Jackson,  Cowp.  299.  l^oe  v.  Bbtler,  6  T.  R.  610.  Doe  v.  White, 
1  East  83.  Camfieid  v.  Gilbert,  8  East  51 6.  l}o%  v.  Trout,  15  Emit  894.  Doe  v. 
Bring.  2  M.  and  8.  448. 
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his  new-acquired  interest,  but  liiat  is  by  no  means  certain.  It  is 
pretty  difficult  for  men  not  of  a  mercantile  education,  and  conversant 
m  accounts,  to  have  very  correct  notions  of  their  personal  estates: 
very  many  men  have  extremely  inadequate  notions  of  them,  and 
therefore  I  have  always  thought  with  a  very  great  judge,  that  it  is  dan* 
gerous  to  travel  into  men's  circumstances  in  order  to  interpret  their 
wills.  It  is  a  bias  to  the  judgment  of  the  court,  and  diverts  the 
intention  from  what  men  have  done,  to  what,  in  like  circumstances, 
the  judge  himaelf  would  have  done  (a). 

I  must,  therefore,  declare  the  articles  well  proved,  and  duly  exe- 
cuted, and  that  they  ought  to  be  carried  into  execution,  and  that  the 
personal  estate  be  applied  as  far  as  it  will  go  in  payment  of  the  per- 
chase-money ;  and  that  on  payment  thereof,  or  of  so  much  as  the 
personal  estate  will  extend  to  pay,  and  on  the  residue,  with  the 
costs  of  all  parties,  being  raised  by  mortgage,  with  the  approbation 
of  the  master,  the  estate,  subject  thereto,  be,  with  the  like  approba- 
tion, conveyed  to  the  infant  and  his  heirs. 

The  Attorney-General  hoped  the  court  would  onler  the  Master  to 
see  what  was  proper  to  allow  the  mother  for  maintenance  of  the 
plaintiff,  her  infant  son,  and  direct  him  to  make  a  liberal  allowance, 
out  of  which  she  might  *support  herself  and  her  p  »,^q  ^ 
younger  children.    But  the  Lord  Chancellor  said  it    l  -* 

was  consequential  on  the  bill.    Ambler  then  insisted  that  the  widow 
would  be  a  creditor  for  the  200/.  she  brought  in  marriage. 

The  Lord  Chah gellor. — There  is  no  pretence  for  it.  If,  indeed, 
the  will  had  taken  effect,  and  there  had  been  sufficient,  she  was,  in 
case  of  a  second  marriage,  to  have  the  fortune  she  brought  repaid 
her,  but  that  was  to  be  out  of  what  was  bequeathed. 


Inwood  V.  Twyne. 

(Reg.  Lib.  1.  1761,  fol.  630.) 

f2«d,  23d  &  25th  June,  9th  July,  1762.  8.  C.  Amb.  417.  Aston  MS8.] 
Where  pert  of  an  infant's  real  estate  was  settled  in  jointure  upon  her  mother,  who  being 
distnased,  and  about  to  sdl  her  interest,  a  petition  was  presented,  and  the  infant, 
upon  a  reference  to  the  master,  and  under  an  order  of  court,  purchased  it:  she  after-' 
wards  attained  twenty-one,  received  a  year's  rent,  and  died :  held,  that  the  purchase, 
though  made  during  Infancy,  was  to  be  considered  as  real  estate. 

COLONEL  INWOOD,  upon  his  marriage  with  the  plaintiff, 
entered  into  articles,  3d  June,  1732,  to  settle  his  estate  on  himself 
for  life;  remainder  as  to  certain  premises,  part  thereof  to  Mrs. 
Inwood  for  life  for  her  jointure,  with  remainder  as  to  all  the  pre- 
mises to  his  first  and  other  sons  in  tail  male,  with  remainder  to  his 
own  right  heirs  for  ever.  Colonel  Inwood  died  in  1746,  without 
having  cairied  the  articles  into  execution,  leaving  the  plaintiff  his 
widow,  and  an  only  daughter,  Caroline  Anna  Maria,  an  infant. 

Upon  his  death  the  plaintiff  entered  upon  the  jointure  lands,  and 
afterwards  being  in  distress,  by  indenture  of  lease  and  release,  bear- 

(a)  As  to  the  point  of  eDquiriei  into  the  circumstances  of  testators,  vide  note,  anie 
ToLLp.44. 
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ing  date  the  15th  and  16th  of  April,  1755,  between  the  plaintiff  of 
the  first  part,  Thomas  Bigs,  and  three  of  her  creditors,  of  the  second 
part,  and  three  other  creditors  of  the  third  part,  conveyed  her 
jointure  lands  to  them,  their  heirs  and  assigns,  during  her  life,  upon 
trust  to  sell. 

r  *149  T  *The  creditors  being  about  to  sell,  a  petition  Vfw 
^  ^    presented  by  the  infant  and  her  uncle  at  the  Rolls, 

setting  forth,  among  other  things,  the  assignment  of  plaintiff,  and 
advertisement  of  sale ;  that  such  sale  would  be  of  great  prejudice  to 
her ;  and  that  her  nearest  relations  apprehended  that  it  would  be 
for  her  advantage  to  purchase :  that  the  mother,  her  next  of  kin, 
desired  it,  &c.  Upon  a  reference  to  the  Master,  it  was  reported 
that  it  was  her  interest  to  purchase  the  estate,  in  regard  that  she 
had  the  reversion ;  and  the  mother,  the  next  of  kin,  desired  it,  for 
the  sum  of  1100/. ;  and  on  the  13th  of  April,  1756,  the  trustees,  in 
consideration  of  1100/.,  conveyed  and  released  the  premises  to 
James  Bridges,  his  heirs  and  assigns  dining  the  life  of  Annabella 
Inwood.  7tn  July,  1756,  James  Bridges,  for  himself,  his  heins  and 
assigns,  declared  the  purchase  money  to  have  been  the  proper 
money  of  the  infant ;  and  declared  the  trust  to  be  for  her  benefit 
general! V,  without  adding  any  words  of  limitation. 

The  daughter  came  of  age  on  the  28th  of  March,  1760,  and  after- 
wards gave  a  letter  of  attorney  to  one  Collett  to  receive  the  rents 
and  profits  of  the  estate :  she  died  22d  of  March,  1762,  unmarried. 
The  bill  was  filed  by  the  plaintiff,  as  administratrix  to  her  daughter, 
for  an  account  of  the  rents  and  profits  of  the  jointured  estate. 

Wilbraham  and  Comyn  for  the  plaintiff. 

The  question  is,  whether  this  interest  belongs  to  the  plaintiff  as 
personal  estate,  or  to  the  heirs  by  being  merged  in  the  inheritance? 
In  the  present  case  there  is  no  merger  at  law,  and  there  never  is  a 
merger  in  equity  where  there  is  none  at  law.  Thomas  v.  Kemys, 
2  Vern.  348 ;  so  in  Gwillam  v.  Holland,  cit  ante  116,  cor.  Hard- 
r  •ISO  1  wicke,  C.  1741.  *The  money  with  which  this  interest 
^  ^    was  purchased  being  the  infant's,  the  interest  conti- 

nued personal  estate  till  she  came  of  age ;  and  as  she  did  nothing 
afterwards  to  alter  the  nature  of  it  (for  receivingrents  alone  did 
not  make  it  real),  it  continued  so  till  her  death.  There  is  no  rule 
more  certain  than  this,  that  guardians  or  trustees  cannot  alter  the 
nature  of  an  infant's  estate.  Awdley  v.  Awdlcy,  2  Vern.  191, 
Mason  v.  Mason,  1725  (a).  As  to  her  acts  after  she  came  of  age, 
they  only  consisted  in  her  receiving  money  which  might  have  been 
either  of  real  or  personal  estate. 

Sewell  and  Pcrrott  for  the  defendants. 

It  is  nowhere  laid  down  in  such  universal  terms  as  that  there  is 
no  case  in  which  guardians  or  trustees  can  alter  the  nature  of  an 
infant's  estate,  particularly  where  it  is  so  much  for  the  advantage 
of  the  infant,  as  it  is  in  the  present  case.  That  the  court  has  power 
to  do  it  may  be  collected  from  the  case  of  Earl  of  Winchelsea  v. 
Norclifie,  1  Vern.  434.    In  this  case  the  infant  applied,  on  the  event 

(a)  This  WAS  the  Norfolk  caa^,  mentioned  by  Lord  Haidwicke  in  the  Mtrqou  of 
Annendale  ▼.  MarchioneM  of  Annandale,  3  Ves.  384.  Vitle  1  Vee.  jon.  457. 
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of  the  mother's  assignment,  to  have  it  converted ;  and  upon  such 
application  an  order  of  this  court  was  founded.  After  all,  it  is 
admitted,  that  on  her  coming  of  age  she  received  the  rents  and  pro- 
fits, and  executed  a  power  of  attorney,  which  was  a  confirmation  of 
the  purchase  of  the  real  estate. 

Chi  the  25th  of  June,  as  the  Lord  Chancellor  was  proceeding  to 
give  judgment,  Wilbraham  desired  to  be  heard  again :  the  cause  was 
accordingly  put  off  to  the  9th  of  July,  when,  in  addition  to  his  former 
arguments,  he  relied  on  the  constant  practice  of  the  court  in  similar 
cases  not  to  alter  the  nature  of  an  infant's  property ;  ^  ^. -,  ^ 
as  *where  there  is  a  charge  by  a  term  of  years  on  an    I-  -' 

infant's  estate,  and  it  is  discharged  out  of  his  personal  estate  during 
his  minority,  the  court  never  permits  the  term  to  merge,  but  orders 
it  to  be  assigned  to  a  trustee  for  the  infant,  his  executors,  &;c. :  so 
in  the  case  pf  Lord  Leigh,  where,  by  savings  or  otherwise,  the  trus^ 
tees  were  enabled  to  purchase  several  farms  which  lay  contiguous'; 
the  purchases  having  been  made  with  the  approbation  of  the  court, 
there  was  an  express  provision,  that  if  he  died  under  twenty-one  it 
should  be  deemed  personal  estate.  So  in  a  private  act  of  parlia- 
ment for  purchasing  during  the  minority  of  Lord  Plymouth,  it  was- 
te him  and  his  executors,  &c.  till  twenty-one,  with  a  proviso  that 
OQ  his  attaining  twenty-^ne,  he  may  call  on  the  trustees  to  convey 
to  him  and  his  heirs.    Walter  v.  Walter,  3  P.  W.  99. 

The  Lord  Chavoellor. — You  need  make  no  apology  for  desiring 
to  speak  to  this  matter  a  second  time,  as  so  important  an  interest 
of  your  client  depends  upon  the  question. 

The  question  arising  upon  this  bill  is,  whether  Mrs.  Inwood,  the 
plaintiff,  as  administratrix  of  the  daughter,  is  entitled  to  the  profits 
of  these  farms  for  the  life  of  Mrs.  Inwood,  as  a  part  of  the  personal 
assets  of  the  daujghter ;  or  the  defendants,  as  her  heirs? 

The  case  in  effect  is  no  more  than  this:  3d  June,  1732,  Mr.  In- 
wood articles  to  settle  his  estate,  as  far  as  concerns  the  present 
question,  on  himself  for  life;  remainder  to  his  wife  for  life ;  remain- 
der to  his  first  and  other  sons  in  tail  male,  with  reversion  to  himself 
in  fee.  Mr.  Inwood  dies,  leaving  one  only  daughter,  and,  16th  Ajpril, 
1755,  Mrs.  Inwood  conveys  by  lease  and  release  this  estate  of  hers 
to  Mr.  Bigs  and  others,  and  their  heirs,  for  the  benefit  of  themselves 
and  the  rest  of  the  creditors.  The  creditors  propose  a  sale  of  this 
interest,  in  order  to  turn  *it  into  money.  Upon  this  ^  ^.gg  , 
it  appears,  by  order  26  March,  1756,  that  a  petition    ^  J 

was  preferred  on  behalf  of  the  infant,  with  the  consent  of  her  mo- 
ther, her  only  next  of  kin,  signing  the  petition,  suggesting  that  it 
would  be  for  the  infant's  benefit  to  purchase,  and  have  the  purchase 
money  paid  out  of  the  personal  estate ;  and  praying  a  reference  to 
the  Master  to  inquire  into  the  fitness  of  the  proposal,  and  to  have 
the  money  paid  by  the  accountant  general  out  of  her  stock,  amount- 
ing to  9  or  10,000/.  The  Master  approves  the  purchase,  appoints  a 
receiver  of  the  real  estate  pursuant  to  the  decree,  and  t^kes  an 
additional  security,  in  consequence  of  the  augmentation  of  it  by  this 
purchase,    dlst  March,  1756,  Mr.  Bigs,  and  the  other  grantees. 
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convey  to  Mr.  Bridges  and  his  heirs  the  very  estate  granted  to 
them.  7  July,  1756,  Mr.  Bridges  declares  the  purchase  money  viras 
the  money  of  the  infant,  and  declares  the  trust  of  his  conveyance 
for  her.  The  infant  lived  to  attain  twenty-one;  entered  on  the 
estate  of  which  she  was  actually  seised  in  fee,  received  the  rents, 
and  appointed  her  steward  to  receive  and  recover  them. 

Notwithstanding  this,  it  is  said  that  this  must  be  considered  of 
the  nature  it  originally  was,  and  in  lieu  of  which  it  came,  the  1100/. 
personal.  Besides,  it  is  said  to  be  a  general  rule  in  equity,  that  no 
person  or  means  can  convert  an  infant's  personal  estate  into  real,  or 
vice  versdt  so  as  to  bind  such  infant.  This  is  a  point  of  very  great 
consequence,  and  if  there  is  any  such  general  rule  it  ought  to  be 
adhered  to ;  but  the  rule  is  quite  otherwise,  and  reason  as  well  as 
practice  are  in  direct  opposition  to  it ;  and  indeed  it  is  absolutely 
necessary  that  it  should  be  so. 

Now  to  consider  this  position  step  by  step,  and  first  with  regard 
to  trustees  or  guardians  of  their  fortunes.  1  do  not  know  any  such 
general  rule.  I  can  conceive  many  cases  were  a  conversion  of  such 
r  *153  1  ^^^^^^  might  be  made  by  ^trustees  or  guardians,  and 
*-  ^    that  this  court  would  support  and  approve  their  con- 

duct ;  and  it  would  be  strange  to  say,  that  trustees  would  be  cen- 
sured in  this  court  for  doing,  what  the  court  would  have  ordered 
to  have  been  done. 

I  am  very  sure  that  it  is  a  power  which  this  court  has  exercised, 
and  which  I  have  in  substance  executed,  without  any  provision  to 
retain  the  former  quality,  or  without  any  dispute  upon  it.  Indeed  it 
seems  to  be  admitted  that  in  both  cases,  if  for  the  benefit  of  the 
infant,  it  may  be  done. 

If  this  court  cannot  dispose  of  the  infant's  personal  estate,  and 
convert,  there  would  be  an  end  of  the  question.  But  I  am  of  opi- 
nion that  the  court,  which  stands  in  loco  parentis^  may  dispose  of 
such  money  for  the  benefit  of  the  infant,  so  as  to  make  it  real  even 
during  the  infancy  ;  and  if  the  court  can  do  this,  it  appears  to  me, 
in  the  present  case,  that  the  court  and  all  the  parties  intended  to  do 
so,  and  it  was  for  their  benefit  that  it  should  have  been  so  done. 
The  court  knew  that  the  infant  had  the  fee  of  the  whole  estate, 
and  that  nothing  stood  out  against  her,  but  the  wife's  equitable 
estate  for  life. 

The  consequence  of  this  was,  that  nothing  but  an  equity  could  be 
conveyed  to  the  infant's  trustee,  and  the  conveyance  of  a  partial 
equity  to  a  person  possessed  of  a  pure  legal  fee  can  operate  only  by 
way  of  extinguishment ;  and  it  seems  clear  to  me,  that  the  moment 
Mr.  Bridges  declared  the  trust  for  the  infant,  his  estate  vanished, 
and  he  had  no  longer  any  interest  in  him,  nor  she  any  remedy  in 
this  court  against  him. 

The  case  of  the  Earl  of  Winchelsea  v.  NorcliflTe,  1  Vem.  435,  as 
to  the  power,  authority,  and  practice  of  the  court,  is  in  point :  for 
there  the  Chancellor  agreed  with  the  Master  of  the  Rolls,  that  if 
the  trustees  had  obtained  a  decree  for  investing  this  money  in  a 
r  ^154  1  P^'^^^*^®'  ^^®  court  ♦would  have  maintained  the  de- 
^  ^    cree,  but  adhered  to  that  which  I  take  to  be  the  general 
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rule,  that  trustees  could  not  at  will  and  pleasure  convert  personal 
to  real,  and  very  properly  considered  tfiat  as  no  purchase  for  the 
infant,  it  only  being  to  be  so  on  his  election.  In  that  case  there  was 
no  question  on  the  validity  of  the  purchase  but  between  executor 
and  heir,  so  that  what  the  court  did  on  that  subject  is  merely  appli- 
cable as  to  its  "being  real  or  personal  during  the  minority. 

If  I  were  to  decree  for  the  plaintiff  in  this  case,  I  should  act  con- 
trary to  her  own  petition,  and  contrary  to  the  direction  of  the  judge 
who  made  the  order  upon  that  petition. 

I  have  said  all  this  on  the  supposition  that  she  had  died  under 
twenty-one;  but,  in  truth,  she  hved  to  attain  that  age,  acted  as 
owner,  received  rents,  &c.  and  executed  a  letter  of  attorney  ap- 
pointing a  receiver.  If  this  be  not  a  confirmation,  I  know  not  what 
is.  Where  is  the  line  to  be  drawn  ?  Must  she  live  three  days, 
three  months,  or  three  years  after  twentv-one  ?  In  the  present  case, 
therefore,  if  there  could  have  been  any  doubt  upon  the  other  point, 
the  bill  must  be  dismissed  on  this. 

The  principles  laid  down  in  this  judgment  were  Btrojigiy  approved  of  hy  Lord  Thnr- 
low  in  ex  parte  Bromfield,  I  Ves.  jtin.  458,  &  3  Bro.  C.  C.  610,  where  all  the  prior 
cues  upon  this  point  are  cited.  It  is  clearly  establuhed  that  where  a  person  is  acting 
bon^Jide  for  a  lunatic  or  an  infant,  without  any  intention  to  prefer  either  representative, 
there  is  no  equity  between  them ;  there  is  no  rule  in  equity  to  undo  the  act,  unless 
there  has  been  a  breach  of  truft  in  the  committee  or  guardian :  therefore,  where  a 
stranger  had  cut  down  timber  tortiously,  it  was  refused  to  be  restored  to  the  estate,  be- 
cause there  was  no  abuse  *of  confidence.  Per  Lord  Thurlow,  ib. 
Vide  also  Vernon  v.  Vernon,  cit.  ib.  Ex  parte  Grimstone,  Amb.  706,  [  *  155  1 
and  more  correctly  stated  4  Bro.  C.  6.  234.  Oxenden  v.  Lord 
Compton,  ib.  231,  <Sc  2  Ves.  jun.  69.  Flanagan  t.  Flanagan,  cit  ib.  See,  also,  this  aoh- 
ject  discussed  in  the  late  case  of  Ware  v.  Polhill,  1 1  Ves.  257. 

Robinson  v.  Knight. 

(Reg.  Lib.  Mm.  App.  1762.)  (a) 

[18th  &,  19th  February,  1701.  12th  July  1762.  8.C.  Amb.  M88.  Aston  M88.  Seijt. 
Hill,  MSS. 

Where  testatrix  by  will  directed  a  sum  of  money  to  be  laid  out  in  land,  and  settled, 
after  some  previous  limitations,  on  her  own  right  heirs,  and  afterwards  made  a  gene- 
ral residuary  devise  of  all  her  real  and  personal  estate :  held,  that  upon  the  evident 
intent  of  the  testatrix  to  exclude  the  residuary  devisee,  the  heir-at-law  waa  entitled 
to  a  remainder  in  fee  in  the  lands  to  be  purchased. 

The  rule  that  a  man  cannot  make  his  rigtit  heir  a  purchaser  is  confined  to  the  estate  of 
which  he  is  seised. 

LADY  ARABELLA  HOWARD,  by  her  will,  bearing  date  the 
20th  of  June,  1746,  devised  {inter  alia)  as  follows :  "  Item,  as  to  all 
the  principal  money  which  now  is,  and  which  shall  be  due  and 
owing  to  me  from  Edward  Webb  on  the  manor  of  Horecross,  and 
other  his  lands  in  the  county  of  Stafford,  and  all  interest  which  shall 
be  due  for  the  same  at  the  time  of  my  decease;  and  as  to  the  prin- 
cipal sum  of  money  due  to  me  from  Arthur  Dabbs,  and  all  interest 

(a)  There  is  no  notice  taken  of  this  decision  in  the  register's  book,  owing,  probably, 
to  the  circumstance  mentioned  by  Mr.  Justice  Aston  in  his  report  of  this  case,  viz.  that 
the  parties  had  privately  ag^reed  to  divide  the  money  before  the  decree  was  pronounced, 
each  to  take  9000/. ;  and  that  out  of  the  remaining  3000/.  the  costs  on  both  sides  should 
be  paid,  and  the  residue  go  to  the  party  in  whose  favour  the  decree  was  made. 
Vol.  II.  13 
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which  shall  be  due  for  the  same  at  the  time  of  my  decease,  I  give 
the  same  respective  sums  of  money  unto  Philip  Howard,  Ralph 
Knight,  and  Edward  Webb,  their  executors,  administrators,  and 
assigns,  upon  trust,  to  be  laid  out  in  one  or  more  purchases  of  lands, 
r  *156  1  ^^'^  ^^  England,  *which  when  purchased  shall  be, 
*•  J    and  are  hereby  directed  to  be  so  settled  upon  Sir 

Edward  Alleyn  as  tenant  for  life  (with  certain  powers  to  him 
given) ;  remainder  to  bis  first  and  other  sons  in  tail  male,  and  for 
want  of  such  issue,  to  the  use  of  my  own  right  heirs  for  ever."  She 
then  proceeds  to  give  several  specific  and  pecuniary  legacies,  and 
concludes,  '<  All  the  rest  and  residue  of  my  estate,  both  real  and 
personal  whatsoever  and  wheresoever,  I  give  the  same  unto  the  said 
Kalph  Knight,  his  heirs,  executors,  and  administrators,  for  his  and 
their  own  use  and  benefit" 

Sir  Edward  Alleyn  beii^g  dead  without  issue,  this  bill  was  brought 
by  Mr.  Robinson,  the  cousin  and  heir-at-law  of  Lady  ArabeUa, 
against  Mr.  Knight,  her  sole  surviving  executor,  and  residuary 
legatee  and  devisee,  to  have  the  money,  which  amounted  to  21,000£, 
to  be  paid  to  him. 

The  Attorney-General,  Hoskins,  Perrott,  and  De  Grey,  for  the 
plaintiff. 

The  subject  of  the  present  devise  was  money  at  the  death  of  the 
testatrix,  directed  to  be  laid  out  in  land,  under  a  particular  desig- 
nation. There  was  no  devisable  interest  in  her  upon  which  the 
residuary  clause  could  operate ;  it  would  not  have  been  real  assets 
by  descent  upop  the  heir.  The  devise  to  the  heir  is  opposed  on  the 
ground  that  no  one  can  make  his  right  heirs  purchasers  without 
departing  with  the  whole  estate ;  but  here  this  was  a  new  use, 
limited  to  the  plaintiff  as  no  use  whatever  existed  in  Lady  Arabella, 
Tippin  v.  Cosin,  Carth.  278,  the  heir  must  therefore  take  by  pur- 
chase. The  sole  ground  of  the  defendant's  claim  is  upon  the 
residuary  cljiuse,  but  that  cannot  comprehend  any  thing  before 
devised ;  and  it  has  been  repeatedly  decided  that  it  is  different  from 
personal  estate,  and  shall  not  fall  into  the  residuum.     Goodright  v. 

r  #1  'i7  1  ^P^®»  ®  ^^-  '^^-  ^^  ^-  Fl"dd»  *Fortesc.  Rep.  184. 
^  ^^'  J  Doe  v.  Underdown,  16  Geo.  2,  cit.  Bl.  Rep.  737. 
Sprigg  V.  Sprigg,  2  Vern.  394,  In  Apiesbury  v.  Brown,  25  May, 
1750,  Lord  Hardwicke  held,  that  a  reversion  did  not  pass  by  a 
residuary  clause,  and  that  though  a  devise  may  not  operate  to  make 
the  heir  take  by  purchase,  yet  it  is  in  the  nature  of  an  exception  out 
of  the  residuary  clause. 

The  Solicitor-General  and  Wilbraham,  Taylor,  White,  and  Fil- 
mer,  for  tlie  defendant. 

Here  was  not  originally  a  disposition  of  the  whole  interest  of  the 
testatrix ;  the  remainder  in  fee  was  a  reversion  which  continued  in 
her :  it  was  the  old  use,  and  not  a  new  one.  Earl  of  Bedford's  case, 
Mo.  718.  It  is  a  well  established  principle  at  law,  that  no  one  can 
devise  to  his  own  right  heirs  without  departing  with  his  whole  estate. 
Co.  Lit  22  ft.  Here  the  testatrix  did  not  depart  with  her  estate  by 
the  devise  to  her  heirs ;  it  continued  in  her,  and  is  operated  upon 
by  the  general  devise  of  the  residuum.    In  Amesbury  v.  Brown 
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there  was  a  strong  indication  of  intent  in  favour  of  the  heir ;  in  the 

i>resent  case  the  intent  seems  equally  strong  to  favour  the  residuary 
egatee.  In  Doe  dem.  Dodd  v.  Russel,  Mich.  1757)  cit.  BL  Rep. 
737,  testator  had  devised  several  specific  devises,  with  limitations, 
to  his  own  right  heirs  in  the  case  of  one  dying  in  the  life  of  the 
testator,  it  was  held,  that  the  residuary  devisee  should  take. 

The  Lord  CHANCELLOR«-^The  question  in  this  cause  arises  out 
of  the  will  of  Lady  Arabella  Howard,  and  is,  whether,  upon  the 
true  construction  of  it,  a  sum  of  about  31^000/.  belongs  to  the  plaintiff 
or  defendant  Both  claim  under  the  same  ♦instrument,  f  #  j5q  i 
and  as  it  is  a  will,  both  must  derive  from  the  intent    ^  ^ 

of  testatrix,  as  the  same  may  be  collected  {torn  her  expressions. 
The  will,  so  far  as  it  concerns  the  present  question,  is  to  this  effects 
(States  the  will.) 

Upon  this  state  of  the  will,  the  only  consideration  isi  whether  this 
remainder  in  fee»  intended  to  be  limited  on  the  estate  civen  to  Sir 
Edward  AUeyn  and  his  sons,  will  goto  theplaintiffi  the  heir-at-law; 
or  whether  the  testatrix  intended  to  comprise  it  in  the  residuary 
clause,  and  give  it  to  Mr.  Knight,  the  defendant ;  and  so  it  becomes 
merely  a  question  of  intent,  for  she  might  have  disposed  of  it  in 
which  of  the  two  modes  she  thought  proper. 

Now  to  find  the  intent  of  the  testatrix,  let  us  consider  this  will 
step  by  step*  She  was  possessed  of,  or  entitled  to^  a  very  consider- 
able personal  estate,  part  of  which  she  intended,  after  her  deaths 
should  be  converted  into  land ;  for  this  purpose  she  gives  the  sum  in 
question  absolutely  to  her  trustees,  their  executors,  administrators, 
and  assigns ;  and  directs  them,  after  hef  death,  to  purchase  land 
with  it,  and  to  settle  it  on  Sir  Edward  Alleyn  for  life ;  remainder  to 
his  first  and  other  sons  in  tail  male ;  remainder  to  her  right  heirs. 
Thus  far  her  intent^  beyond  a  doUbt,  seems  to  be,  that  the  trustees, 
after  her  death,  should  receive  this  sum  of  money ;  that  the^y  should 
convert  it  into  land«  and  settle  the  fee  of  such*  land  to  particular 
uses^  and  the  remainder  to  her  helrs-at-Iaw ;  an  intent  not  repugnant 
to  any  rule  of  law  or  equity* 

It  was  argued,  indeed,  for  the  defendant,  that  the  direction  of 
this  trust,  as  to  the  remainder  in  fee,  was  destitute  of  meaning ;  and 
that  there  was  no  disposition  of  the  fee  at  all,  but  that  it  remained  in 
the  testatrix  till  she  came  to  the  residuary  clduse,  and  disposed  of 
it  to  the  defendant,  Mr.  Knight :  and  this  was  grounded  on  the  rule 
of  law,  that  no  man  seised  of  an  estate  can  make  his  right  heirs 
purchasers ;  but  I  do  not  think  that  rule  ♦applic^ible  ^  ^^^g  ^ 
to  the  present  case,  and  if  it  were  applicable,  1  do  not    *-  •* 

think  it  conclasive  to  the  merits  between  the  present  parties. 

I  agree  that  a  person  seised  cannot  make  his  right  heir  a  pur- 
chaser ;  for  the  estate,  quoad  the  right  heirs,  remained  in  the  owner, 
and  will  descend  as  a  reversion;  but  here  there  never  was  any 
real  interest  to  vest  in  the  testatrix ;  the  conversion  ef  the  estate 
was  to  be  after  her  death,  and  whoever  takes  under  the  settlement 
directed  to  be  made  will  take  a  new  created  interest,  which  never 
did,  and  never  was  intended  to  vest  in  the  testatrix,  and  therefore 


96  GASES  IN  CHANCERY. 

[Robinson  t.  Knight] 
cannot  take  but  as  purchasers.  Suppose,  in  this  case,  the  residuary 
clause  had  been  penned  thus:  "All  the  rest,  residue,  &c.  except  the 
money  intended  to  be  laid  out  in  land ;"  there  could  then,  as  I  con- 
ceive, have  been  no  dispute,  but  that  this  court  must  have  directed 
a  limitation  to  Sir  Edward  Alleyn  and  his  sons,  remainder  to  the 
right  heirs  of  Lady  Arabella  Howard,  which  would  have  vested  in 
the  plaintiff  as  a  purchaser,  and  gone  to  his  heirs  ex  parte  matemd 
in  default  of  heirs  ex  parte  paternd ;  and  tjierefore  the  rule  is  con- 
fined to  the  estate  of  which  a  man  is  seised.  For  though  a  man 
cannot  make  his  right  heir  a  purchaser  of  that  estate,  he  may  of 
another.  He  may  contract  for  an  estate  by  way  of  remainder, 
after  particular  estates,  to  his  own  right  heirs;  which  will  be  a  con- 
tingent remainder,  and  vest  in  the  right  heirs  as  purchasers  if  the 
ancestor  is  dead  when  the  particular  estate  determines. 

But,  as  I  said  before,  I  think  if  this  came  within  the  rule  of  law, 
and  waa  the  case  of  a  real  estate  of  which  the  testatrix  had  been 
seised,  it  would  not  have  been  conclusive  to  the  question  between 
the  parties,  which  is,  did  the  testatrix  intend  this  for  the  heirs-at- 
law, or  for  the  residuary  legatee  and  devisee?  Now  for  that  pur- 
pose the  case  of  Amesbury  v.  Brown  is  a  case  in  point,  and  is 
r  *160  1  *^^"^  ^^  '  hhve  taken  it  from  the  Register's  book, 
^  J     "  George  Pots,  seised  of  an  estate  called  Trewhit,  by 

will,  bearing  date  the  8th  of  January,  1741,  gave  to  his  sister  Ann 
200/.,  to  his  sister  Christian  200/.,  and  to  his  nieces  Ann  Robson 
and  Ann  Godwin  200/.  each,  and  to  his  sister  Mary  Pots  200/.,  to 
be  paid  out  of  his  estate;  and  gave  to  his  sister  Mary  all  the 
remainder  of  his  said  estate  in  tail  general;  remainder  to  his  own 
right  heirs,  and  all  the  rest  and  residue  of  his  estate,  goods,  and 
chattels,  both  real  and  personal,  he  gave  to  his  sister  Mary,  and 
appointed  her  sole  executrix.  The  plaintiffs,  with  Mary,  were  the 
testator's  heirs-at-law ;  Mary  intermarried  with  the  defendant, 
Brown,  and  died  without  issue :  plaintiffs  claim  to  be  let  into  posses- 
sion as  heirs-at-law.  Mary,  before  her  marriage,  by  deeds  and  fine, 
conveyed  to  the  defendant  and  his  heirs,  subject  to  a  term  to  dis- 
charge the  incumbrances,  whereby  he  became  well  entitled  to  the 
fee-simple  and  inheritance  of  the  said  estate.  Mary,  being  by  the 
will  tenant  in  tail,  with  reversion  in  fee  to  herself,  the  court  decreed 
the  plaintiffs  entitled  to  redeem,  and  gave  directions  accordindy ; 
and  upon  redemption  directed  a  conveyance  accordingly."  The 
principle  upon  which  that  case  was  determined  was  on  the  intent, 
that  it  was  not  intended  to  be  comprised  in  the  residuary  devise, 
though  there  it  was  certain  that  the  remainder  was  void,  and  that 
the  heirs-at-law  took  by  reverter  and  in  descent. 

And  it  seems  to  be  built  on  the  cases  determined  at  law,  that  a 
remainder  void  by  lapse  shall  not  fall  into  the  residuary  clause. 
Those  cases  are  founded  on  sound  reason,  and  I  wonder  that  there 
was  much  difficulty  about  them ;  for  where  a  man  disposes  of  his 
whole  interest  in  one  thing,  and  gives  the  rest  and  residue  of  his 
possessions  to  another,  it  is  very  forced  and  absurd  to  suppose  that 
by  the  words  rest  and  residue  used  at  the  same  instant,  he  meant 
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a  residue  not  existing,  but  which  might  by  *possi-  j-  ^,^q-^  -i 
bility  exist    To  this  way  of  reasoning,  indeed,  is  ob-     ^  ^ 

jected  the  case  of  personal  estate,  where  the  contrary  doctrine  pre- 
vails ;  but  the  true  answer  to  that  is,  that  the  law,  either  from  the 
words  of  the  statute  of  wills,  or  from  its  favour  to  the  heir,  real 

1)roperty  being  in  those  times  the  material  or  general  object  of  the 
aw,  has  determined  that  a  will  speaks  qtioad  the  real  estate  from 
the  time  of  making  it,  qtioad  the  personal  from  the  death  of  the  tes- 
tator ;  and  that  principle  being  fixed,  the  contrary  and  respective 
resolutions  not  only  may  be  derived,  but  result ;  and  that  principle 
has  been  fixed  from'Brelt  v.  Rigden,  Plowd.  340,  to  the  present  time. 
If  the  supposition,  therefore,  that  when  a  man  has  intended  to  dis- 
pose of  his  whole  or  any  part  of  his  estate,  he  meant  to  comprehend 
that  in  the  residue,  be  forced  and  strained ;  how  much  more  so  to 
suppose  it  in  the  present  case,  where  there  did  not  exist  a  possibility, 
wnile  the  will  stood,  of  the  remainder  ever  reverting  to  the  testatrix. 
I  am,  therefore,  of  opinion  for  the  plaintifl^,  the  heir-at-law ;  and 
it  must  be  referred  to  the  Master  to  take  an  account  of  what  was 
due  at  the  death  of  the  testatrix  for  principal  and  interest  of  the 
respective  principal  sums  due  from  Mr.  Webb  and  Mr.  Dabs,  and 
the  same  are  to  be  invested  in  the  purchase  of  lands,  with  the 
approbation  of  the  Master,  and  settled  according  to  the  directions 
and  to  the  uses  of  the  will,  with  a  remainder  in  fee  to  the  plaintiff 
and  his  heirs. 

The  present  caee  and  Ameabary  v.  Brown,  were  cited  and  approved  of  bj  De  Grey, 
C.  J.  in  Smith  dem.  Davis  v.  Saunders,  Bl.  Rep.  736,  where  it  was  laid  down,  that  s 
residuary  clause  would  extend  to  every  latent  reversion  *  which  the 
testator  might  leave  in  him,  unless  it  were  expressly  excluded  by  de-  [  *162  ] 
vise  to  some  other  person  ;  that  in  ease  such  latter  devise  be  to  the 
tesUtor's  own  right  heirs,  although  they  cannot  take  as  purchasers,  yet  as  the  whole  le 
merely  a  question  of  intention,  it  will  equally  operate  as  an  exclusion  of  the  residuary 
devise.  'I'he  same  point  was  afler wards  decided  upon  the  same  will  in  Doe  dem. 
Davia  v.  Saunders,  Cowp.  480.  A  similar  principle  was  attended  to  in  the  decision  of 
the  case  of  Goodright  dem.  Earl  of  Buckinghamshire  v.  Marqoia  of  Downshire,  2  Boa^ 
A.  PuL  600.  Vide  also  Doe  dem.  Earl  Cholmondeley  v.  Weatherby,  1 1  Easfe  322. 

Donisihorpe  v.  Porter. 

(Reg.  Lib.  1. 1761,  fol.  366.) 

[16th  &  19th  of  July,  1762.  8.  0.  Amb.  600.] 

Where  a  person  is  entitled  to  a  sum  of  money  charged  upon  an  estate,  and  secured  by 

a  term  of  years,  and  afterwards  becomes  entitled  to  the  fee-simple  of  the  estate,  a 

court  of  equity  extinguishes  the  equitable  lien,  except  in  the  case  of  creditors  or  of 

infancy. 
Where  heir  inherits  a  mortgaged  estate,  if  he  executes  a  new  covenant  and  bond,  with 

anew  equity  of  redemption,  he  makes  the  debt  his  own,  and  his  personal  estate  shall 

be  primarily  liable. 

RICHARD  PORTER,  by  indenture  of  lease  and  release,  bearing 
date  the  14th  and  15th  June,  1717,  conveyed  certain  freehold 
estates  to  the  use  of  himself  for  life ;  remainder  to  his  wife  for  life ; 
remainder  to  trustees  for  100  years ;  remainder  to  himself  in  fee. 
The  trust  of  the  term  was  declared  to  be  by  perception  of  the 
profits,  or  by  mortgage,  or  sale,  with  all  convenient  speed,  to  raise 
1000/.9  to  be  equally  distributed  among  the  younger  son  or  sons. 
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and  the  daughter  and  daughters  of  the  marriage,  and  be  paid  to 
them  at  their  respective  ages  of  twenty-one  or  days  of  marriage ; 
with  a  power  of  revocation  upon  Richard  Porter's  purchasing  and 
settling  other  estates  of  the  yearly  value  of  25/.  in  the  same  way. 
I  *163  1  Richard  Porter  died  in  1747,  without  having  re- 
L  J     voked  *the  uses,  leaving  Elizabeth,  his  wife,  Richard 

Porter,  his  only  son,  and  Margaret,  his  only  daughter;  having 
made  a  will,  and  disposed  of  his  personal  estate,  but  not  of  his  real 
estate,  so  that  at  his  death  the  real  estate  descended  to  his  son, 
subject  to  the  uses  of  the  settlement.  The  son  paid  the  interest  of 
the  1000/.  to  his  sister.  Elizabeth  the  wife  died,  and  Margaret,  the 
daughter,  afterwards  died  in  July,  1758,  intestate,  leaving  Richard, 
her  brother  and  only  next  of  kin.  In  October,  1758,  Richard  Porter 
died  intestate,  leaving  Robert  Porter,  his  heir-at-law,  and  the  plain- 
tiff, Catherine,  his  next  of  kin. 

The  bill  was  brought  to  have  the  1000/.  raised  under  the  100 
years  term. ' 

The  Attornw-General  and  Hoskins  for  the  plaintiffs. 

Sewell,  De  Grey,  Wilbraham,  and  Bicktiell,  for  the  defendant. 

The  Lord  Chancellor. — Here  are  two  questions :  First,  whether 
the  1000/.  ought  to  be  raised  by  aid  of  this  court?  Second,  If  to  be 
raised,  whether  it  ought  not  to  be  applied  to  exonerate  Richard 
Porter's  estate  of  the  mortgages  which  he  has  made  a  debt  of 
his  own  1 

The  first  is  a  question  of  consequence.  I  do  not  find  that  the 
counsel  have  cited  a  decision  in  point ;  yet,  on  grounds  of  general 
practice,  I  am,  perhaps,  better  satisfied  than  I  should  be  if  I  depend- 
ed on  authorities.  It  is  a  case  of  consequence,  because  it  may 
frequently  happen  in  families:  it  might,  if  determined  for  the  plain- 
tiffs, revive  dormant  claims  in  families.  I  think  cases  of  consoli- 
dating rights  in  equity  are  reducible  to  a  firm  foundation.  I  do  not 
think  it  a  rule,  that  a  charge  upon  an  estate  which  can  only  be  got 
at  by  trustees,  and  so  be  prevented  from  merging  at  law,  shall  be 
distinct  in  equity,  and  go  to  the  administrator,  while  the  estate  goes 
r  •164  1  ^^  ^^^  heir;  but,  I  *think,  where  the  owner  has  an 
^  ^    absolute  interest  in  the  estate  and  charge,  the  charge 

is  annihilated  for  the  benefit  of  the  estate  and  heir.  The  court  does 
not  consider  the  subtilties  of  mergers,  but  discharges  the  estate  from 
the  incumbrance;  it  would  otherwise  burthen  estates  to  no  purpose. 

There  are,  however,  two  exceptions:  first,  the  case  of  creditors, 
which  arises  from  the  power  and  justice  of  this  court  correcting  the 
illiberality  of  law  with  regard  to  creditors,  which  permits  a  man  to 
die  insolvent,  leaving  a  very  good  estate.  The  second  is  that  of 
infants. 

As  to  mergers,  a  court  of  law  cannot  look  into  rights  or  beneficial 
interests ;  it  merges  estates  lying  in  the  same  person,  but  cannot 
where  they  lie  in  different  persons :  equity  does  not  regard  that,  but 
looks  into  the  beneficial  interests  and  views  of  parties,  whether  the 
estates  are  strictly  in  the  same  person  or  in  different  persons  (a). 

(a)  Vide  Price  t.  Gibson,  ante  p.  1 18,  and  note  to  it.  Vide  also  Saanders  on  Uses, 
p.  a42,  ei  aeg. 
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The  second  point  is  as  clear.  Where  an  heir  inherits  a  mort- 
gaged estate,  he  makes  the  debt  his  own  by  covenant  and  bond,  and 
a  new  equity  of  redemption :  his  personal  estate  is  therefore  liable 
to  pay ;  he  has  by  his  own  act  willed  it  so  (b), 

Bill  dismissed. 

(b)  As  to  those  CMM  in  which  the  lend,  though  originally  only  the  auxiliary  fund 
to  the  personal  estate  of  the  original  contractor,  becomes  the  primary  fund,  as  between 
it  and  the  personal  estate  of  any  other  person  who  takes  the  land  subject  to  the  charge, 
and  those  where  such  person,  by  making  a  new  contract,  renders  his  own  personal 
eatatB  liable ;  vide  Bagot  ▼.  Oughton,  I  P.  W.  847.  Edwards  v.  Freeman,  2  P.  W.  435. 
Ijeman  ▼.  Newnham,  I  Yes.  61.  Robinson  v.  Gee,  ib.  312.  Parsons  ▼.  Freeman,  Amb. 
115,  and  the  cases  cited  in  Mr.  Cox's  note  to  ^Evelyn  v.  Evelyn, 

a  P.  w.  664.  [    'les    ] 

8o  where  a  person  dies,  leaving  an  estate  subject  to  an  incum- 
brance, if  the  mortgage  be  transferred  by  the  son,  the  transaction  is  no  more  than  the 
poichase  of  an  equity  of  redemption;  the  incumbrance  does  not  become  his  debt,  and 
even  his  personal  covenant  will  not  have  that  e0ect,  being  cosidered  merely  as  a  cove- 
nant for  indemnity.  But  if  there  is  any  thing  which  raises  a  new  contract,  if  there  is 
any  personal  deating,  a  new  debt  is  thereby  constituted,  to  which  the  personal  estate  is 
liable.  TweddeU  v.  TweddeU,  2  Bro.  C.  C.  101,  152.  BUUnghorst  v.  Walker,  ib.  604. 
Woods  V.  Huntingford,  3  Ves.  128.  Butler  v.  Butler,  5  Yes.  634.  Waring  v.  Ward, 
ib.  670,  &  7  Yes.  332.  Earl  of  Oxford  v.  Lady  Rodney,  14  Yes.  417. 

Surman  y.  Barlow. 

(Reg.  Lib.  B.  1761,  foL  346,) 

[inly  81, 1762.  8.C.  Sewell,  M88.] 

Where  in  the  office  copy  of  a  will  a  whole  line  of  the  original  had  been  omitted,  but 
the  sense  was  left  in  spch  a  manner  as  to  give  reason  to  suppose  that  the  original 
contained  a  limitation  in  tail  of  real  estate :  held,  that  this  was  sufficient  to  put  a 
purchaser  upon  enquiry. 

WILLIAM  BARLOW,  the  elder,  being  seised  in  fee  of  certain 
real  estates  in  the  county  of  Pembroke,  after  giving  divers  legacies, 
devised  as  follows:  "and,  lastly,  I  do  nominate,  constitute, and 
appoint  my  son,  William  Barlow,  to  be  my  sole  executor  to  this  my 
last  will  and  testament,  and  to  possess  and  enjoy  all  my  real  estate 
and  personal  goods  of  what  nature  or  quality  soever,  to  pay  my 
debts,  and  receive  what  may  be  due  to  me;  and  in  case  he  die 
without  issue  lawfully  begotten,  that  it  fall  between  my  three 
daughters  and  their  children/' 

William  Barlow,  the  son,  upon  the  death  of  his  father,  proved  the 
will  in  the  Ecclesiastical  Court ;  but  in  making  out  the  copy  of  it, 
the  officer  left  out  the  words  "  in  case  he  die  without  issue." 

♦William  Barlow,  the  younger,  never  suffered  any  p  <>jg«  , 
recovery  of  the  premises ;  but  by  indentures  of  lease    '-  J 

and  release,  bearing  date  23d  and  24th  of  August,  1723,  he  settled 
the  premises  upon  the  defendant,  Lettice  Barlow,  his  wife,  for  life, 
as  her  jointure,  and  in  bar  of  dower,  with  remainder  over.  William 
Barlow,  the  younger,  being  dead  without  issue,  and  the  defendant, 
Lettice  Barlow,  teing  in  possession  of  the  premises,  this  was  a  bill 
by  his  heirs  at  law  for  an  account  of  the  rents  and  profits,  and  that 
she  might  deliver  up  possession ;  the  bill  offered  to  assign  to  the  said 
defendant,  Lettice,  dower  out  of  the  clear  yearly  value  of  the  pre- 
mises, she  accounting  for  the  rents  by  her  received  since  the  death  of 
her  husband. 
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The  defendant,  Lettice  Barlow,  by  her  answer  stated,  that  in  the 
treaties  previous  to  her  marriage  with  the  said  William  Barlow,  he 
affirmed  that  he  had  power  to  settle  the  said  premises  in  manner 
dforesaid  without  any  recovery ;  and  that  he  produced  some  writing 
purporting  to  be  his  father's  will,  and  annexed  to  the  probate  thereof; 
and  on  perusing  thcreof>  the  defendant  was  advised  that  he  could 
make  such  settlement  without  suffering  a  common  recovery,  and 
that  she  never  suspected  the  contrary,  or  that  he  was  tenant  in  tail, 
until  plaintiff  setting  up  some  claim  to  the  premises,  defendant  caused 
the  said  copy  to  be  compared  with  the  original,  when  the  defendant 
was  informed  that  a  whole  line  was  left  out  of  the  copy  which  was 
very  material,  and  drew  the  persons  with  whom  the  defendant 
advised  into  the  opinion  aforesaid. 

The  cause  coming  on  for  hearing  at  the  Rolls,  his  Honour,  on  the 
14th  of  December,  1761,  declared,  that  the  said  premises  were  free 
from  dower  and  jointure  ;  and  as  to  so  much  of  the  said  bill  as  the 
said  defendant  has  recourse  to  as  tantamount  to  a  voluntary  offer 
of  dower,  such  parts  as  were  insisted  upon  did  not  amount  to  a 
r  *167  1  *voluntary  offer  of  dower,  and  did  not  appear  to  have 
L  ^    been  intended  to  give  the  widow  anything  more  than 

she  might  otherwise  appear  to  be  entitlctl  to;  and  that  even 
supposing  any  such  voluntary  offer  had  been  made,  the  defendant, 
the  widow,  not  having  accepted  thereof,  but  having  all  along 
persevered  in  claiming  in  contradiction  thereto,  was  not  entitled  now 
to  have  recourse  to  such  offer. 

This  was  a  petition  of  rehearing  presented  on  the  part  of  the  said 
Lettice  Barlow  from  the  above  decree. 

The  Attorney-General  and  Jones  for  the  defendant,  Lettice  Bar- 
low ;  Perryn  in  support  of  the  decree. 

The  Lord  CnAircELLOR.-r-I  think  this  the  strongest  notice  that 
could  be  given  of  a  fact ;  parol  notice,  indeed,  would  have  been 
sufficient.  Such  parol  notice,  accompanied  with  the  probate,  was, 
I  think,  in  the  present  case,  notice  of  the  will,  and  also  that  it  re- 
lated to  real  estate.  The  word  "begotten"  shewed  that  there  was 
a  limitation  of  the  real  estate :  the  probate,  in  the  present  case,  is 
to  be  considered  as  no  more  than  a  parol  notice  or  a  letter.  It 
would  be  very  dangerous  to  consider  this  as  the  authentic  contents 
of  a  will,  especially  as  it  now  appears  what  little  care  tliese  inferior 
courts  take  (a).  As  to  the  offer  of  dower,  I  think  it  was  condi- 
tional, and  made  on  the  ground  of  being  let  into  possession :  I  must 
therefore  affirm  this  decree. 

[    *168     ]  *Hughes  V.  Garth. 

(Reg.  Lib.  ▲.  1761,  foL  523.) 

i26th  July,  1762.  8.  C.  Amb.  421.] 
^iea  of  parchase  from  one  having  a  reversionary  eatate,  and  conte^enUy  nd  in  po»- 
■eaaion,  overruled,  because  it  did  not  set  out  how  the  person  from  whom  the  title 
was  deduced  became  entitled. 

JOHN  DREW  being  seised  of  a  small  estate  at  Devizes,  died 

(a)  As  to  constnictivp  notice,  vide  Howorth  v.  Deem,  ante  vol.  I.  356,  and  the  nole 
to  it 
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[Martin  t.  Heatboote.] 

intestate  in  the  year  1737,  leaving  the  three  daughters  of  Robert 
Drew  his  heirs-at-law.  This  was  a  bill  by  the  plaintiff,  Vho  had 
married  one  of  the  daughters,  stating,  that  the  plaintiff's  wife  before 
marriage,  and  in  consideration  of  a  settlement,  had  conveyed  to  the 
plaintifi  in  fee,  and  for  an  account 

To  this  bill  the  defendant,  Garth,  put  in  a  plea,  stating,  that 
Robert  Drew  being,  or  pretending  to  be,  seised  of  the  estate  in  fee 
after  the  death  of  John  Drew,  in  consideration  of  300/.,  conveyed 
the  same  to  John  Flower,  and  then  set- out  divers  mesne  convey- 
ances so  as  to  bring  the  estates  to  himself  in  1747. 

Ambler  and  Capper  in  support  of  the  plea ;  Sewell  and  Coxe  for 
the  plaintiff. 

The  Lord  Chancellor. — ^The  plea  does  not  state  how  Robert 
became  entitled  to  the  reversion,  and  is  therefore  improper.  This 
being  a  title  to  a  particular  estate,  and  Robert  not  being  in  posses- 
sion at  the  time  of  the  conveyance,  it  ought  to  have  done  so.  It 
must  stand  for  answer,  with  liberty  for  the  plaintiffs  to  except 

Vide  the  cam  of  Walwyn  t.  Lee,  9  Ves.  24.  DanieU  v.  Davison,  16  Yes.  868,  aa  to 
the  neceflsity  of  ayerring  that  the  vendor  was  in  poaseaaion.  £t  vide  Beamea'a  Ele- 
menta  of  Pleaa  in  Equity,  836,  237. 

♦Martin  v.  Heathcote.  [    *169    ] 

(Reg.  Lib.  i.  1768,  foL  1 17.) 

[Febnnury  8th,  17Gd«  8.  C.  Sewell.  M88.] 

Merchantt*  accounts,  af^r  six  years  total  discontinuance,  within  th«  atatute  of  limitations. 

THIS  was  a  bill  for  an  account  of  certain  mercantile  transac- 
tions :  the  defendant,  by  his  answer,  insisted  that  none  of  them 
were  within  six  years  from  the  filing  the  bill,  and  insisted  upon  the 
statute  of  limitations,  21  Jac.  1.  c.  16. 

The  Attorney-General  and  Bicknell  for  the  plaintiff;  Sewell  for 
the  defendant. 

The  Lord  Chaitcellor. — Merchants*  accounts,  after  six  years 
total  discontinuance  of  dealings,  are  as  much  within  the  statute  of 
limitations  as  other  accounts.  The  difference  between  merchants' 
accounts  and  those  of  other  persons  is,  that  a  continuation  after- 
wards will  prevent  the  statute  running  against  the  former  accounts, 
but  will  be  a  bar  as  to  all  articles  before  six  years  in  other  ac- 
counts. 

Bill  dismissed. 

Great  doubts  have  been  entertained  on  this  point  Lord  Hardwicke,  in  Welford  t. 
Liddel,  2  Yes.  400,  noticed  the  difficulty  of  the  construction  to  be  applied  to  this  ex- 
ception in  the  statute  :  his  Lordship,  however,  considered  the  intention  of  it  to  be,  to 
prevent  dividing  an  account  where  it  was  still  running,  and  part  of  it  might  have  been 
within  the  time,  and  part  before ;  but  where  the  account  waa  eloaed  and  concluded 
between  the  *  parties,  and  the  dealing  and  transaction  over,  he  was 
of  opinion  that  the  statute  might  be  pleaded.  [      *1 70      J 

In  Catling  v.  Slcoulding,  6  T.  R.  193,  there  is  a  dictum  of  Lord 
Kenyon's,  that  in  the  case  of  merchants  accdimta  a  plaintiff  is  not  haired,  though  there 
has  been  no  tianaaction  of  any  kind  between  the  partiea  for  aiz  years.    Lord  Roaslyn, 
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however,  upon  that  dicium  being  cited  before  him  in  Crawford  t.  Liddel,  cit  6  Vea.  682, 
exprened  limaelf  of  an  opposite  opinion ;  which  is  supported  by  the  late  caae  of 
Barber  v.  Barber,  18  Yes.  286.  To  these  authorities  may  be  added  the  pxincipal  caae, 
and  that  of  Bridges  ▼.  Mitchell,  Gilb.  Eq.  Rep.  224. 

The  point  was  much  discussed  at  the  bar  in  the  late  cases  of  Jones  t.  Pcngiee, 
6  Yes.  580,  dt  Duff  v.  the  East  India  Company,  15  Yes.  198,  but  the  court  gave  no 
opinion  upon  iL  See,  also,  the  very  elaborate  note  of  Mr.  Seijt  Williams  to  the  caae  of 
Webber  v.  TirUI,  2  Saund.  12U 

« 

Countess  of  Londonderry  v.  Wayne. 

(Reg.  Lib.  a.  1762.  fol.207.) 

[8th,  9th  &,  10th  February,  1763.  S.  C.  Amb.  424.] 

If  nsband  having  a  power  to  make  a  jointure  of  any  part  of  the  estate  not  ezeeeding 
400/.  per  annum,  covenants  on  his  marriage  to  settle  lands  of  the  yearly  value  of  400/. 
clear  oftaxet  and  reprize* :  he  afterwards  makes  a  settlement  of  lands,  with  a  cove- 
nant, that  if  they  should  fall  short  of  400/.  per  annunif  he  would  make  up  the  defi- 
ciency :  held,  that  the  settlement  was  intended  as  an  execution  of  the  power,  and  the 
making  the  jointure  clear  of  taxet  andreprize§  in  the  articles  was  a  mistake. 

Where  lands  of  a  specified  annual  value  are  settled  in  jointure  pursuant  to  a  power,  (he 
value  is  to  be  estimated  at  the  death  of  the  husband. 

ROBERT  GRAHAM,  by  his  will,  bearing  date  the  2l8t  of  June, 
1721,  devised  his  estates  in  Soulhwarmborough  and  Crunsdell,  in 
the  county  of  Southampton,  to  his  eldest  son,  Robert,  for  life ;  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with  remainder 
to  the  testator's  second  and  third  sons,  and  their  issue  male,  in  the 
r  *171  1  ^^^^  manner,  with  remainder  in  fee  to  his  own  right 
*•  J    heirs,  *with  a  power  for  his  sons,  when  in  possession, 

to  make  a  jointure  of  any  part  of  the  said  estates  not  exceeding  the 
yearly  value  of  400/. 

By  articles,  bearing  date  the  9th  of  November,  1732,  made  pre- 
vious to  the  marriage  of  Robert  Graham,  the  younger,  with  the 
plaintiff,  Lady  Londonderry ;  he  covenanted  for  himself,  his  heirs, 
and  executors,  within  six  months  after  the  marriage,  to  convey 
lands  and  tenements  of  inheritance,  &c.  in  possession,  in  the  ma- 
nors of  Southwarmborough  and  Crunsdell,  of  the  yearly  value  of 
400/.,  "clear  of  taxes  and  reprizes,"  on  himself  for  life;  remainder 
to  the  plaintiff  for  life,  with  remainder  on  the  issue  male  of  the 
marriage. 

By  indentures  of  lease  and  release,  bearing  date  the  22d  and  23d 
June,  1733,  and  made  after  the  marriage,  reciting  the  will  of  his 
father  and  the  articles ;  and  that  the  said  settlement  was  made  in 

Eursuance  of  the  same,  and  in  execution  of  the  power  in  the  will  of 
is  father,'  the  said  Robert  Graham,  the  younger,  conveys  certain 
farms  in  Southwarmborough  and  Crunsdell,  expressed  to  be  of  the 
yearly  value  of  406/.,  and  also  a  pension  of  4/.  per  annum^  payable 
out  of  a  rectory  out  of  which  the  sum  of  12/.  per  annum  was 
allowed  to  the  tenant  for  botes,  which  reduced  the  said  settlement 
within  the  power.  There  was  also  a  covenant,  that  if  the  premises, 
by  means  of  an  annuity  of  200/.,  payable  to  his  mother  (and  which 
was  a  charge  on  all  the  estates),  or  by  any  lawful  eviction  or  in- 
cumbrance, should  fall  short  of  the  yearly  value  of  400/.,  it  should 
be  made  up  out  of  other  lands  devised  by  his  father,  and  within  the 
power. 
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Robert  Graham,  the  husband,  died  without  issue  the  17|h  of  De- 
cember, 1749,  having  by  his  will,  bearing  date  the  17th  of  Septem- 
ber, 1747,  devised  to  the  defendant,  Mrs.  Wayne,  his  niece  and 
heir-at  law,  all  his  real  estates  for  life ;  remainder  to  her  first  and 
other  sons  in  tail,  ♦with  remainders  over.  In  1752  p  ^.^g  -. 
the  defendants,  Wayne  and  his  wife,  filed  a  bill  for    »•  J 

an  account  and  application  of  the  real  and  personal  estate  of  Robert 
Graham,  to  which  the  plaintiff  put  in  her  answer,  insisting  upon  her 
jointure ;  but  did  not,  either  by  her  answer,  or  at  the  hearing,  pre- 
tend  that  the  estates  were  deficient.  In  1754  a  decree  was  pro- 
nounced, and  an  account  directed,  and  the  surplus  rents  of  the  real 
estates  were  directed  to  be  paid  to  Wayne  and  his  wife.  In  1758, 
when  the  master  was  about  to  make  his  report,  the  plaintiff  set  up  a 
claim  arising  from  a  deficiency  in  the  settled  estates;  but  there 
being  no  directions  relative  to  it  in  the  decree,  the  master  disallowed 
the  claim,  and  the  plaintiflf  took  exceptions  to  the  report,  which 
were  overruled  without  prejudice  to  any  claim  she  might  have  on 
account  of  the  deficiency. 

This  was  a  bill  brought  against  the  personal  representatives  of 
her  husband,  and  the  devisees  of  bis  real  estates,  to  have  her  join- 
ture made  good  for  the  future,  and  an  account  of  arrears,  &c. 

The  Attorney-General  and  Sewell  for  the  plaintiflf. 

Two  questions  arise  in  the  present  case :  first,  what  the  plaintiflf 
is  entitled  to  by  way  of  jointure.  The  second  question  is  upon  the 
fact  of  deficiency.  As  to  the  first  point,  she  is  entitled  by  the  arti- 
cles to  lands  of  the  yearly  value  of  400/.  "  clear  of  taxes  and  re- 
prizes ;*'  and  though  the  power  did  not  extend  beyond  a  settlement 
of  400/.  per  annum,  not  clear  of  taxes  and  reprizes,  yet  his  cove- 
nant will  affect  the  real  assets  of  the  husband,  and  ought  to  be  made 
good  out  of  the  reversionary  interest,  which,  by  the  death  of  him- 
self and  his  brothers  without  issue,  is  come  into  possession,  and  has 
passed  by  his  will.  The  plaintiff'  was  married  at  the  time  of  the 
making  the  settlement,  and  sub  poiestate  viii ;  it  cannot,  therefore, 
prevail  against  the  articles.  Besides,  the  settlement  is  recited  to  be 
made  in  pursuance  of  the  articles,  a  circumstance  ^  ^,^,«g  -i 
•which  in  West  v.  Errissey,  2  P.  W.  349,  was  alone     '•  ^ 

of  great  weight  in  inducing  the  House  of  Lords  to  rectify  the  set- 
tlement, though  it  was  made  before  marriage.  As  to  the  second 
point,  it  has  been  repeatedly  settled  that  the  value  of  the  estates 
ought  to  be  taken  at  the  death  of  the  husband,  and  not  at  the  time 
of  the  settlement. 

Willes  and  De  Grey ;  Ambler  and  Jones,  for  diflferent  defendants. 

Though  the  power  is  not  recited  in  the  articles,  yet  there  can  be 
no  doubt  but  that  they  were  intended  to  be  an  execution  of  it :  every 
part  of  the  articles  import  that  the  father's  will  which  contained  it, 
was  seen  on  that  occasion.  The  lands  are  specified  by  name,  as  in 
the  will,  which  are  covenanted  to  be  settled.  The  limitations  in  the 
articles  are  the  same  as  in  the  will :  there  is  no  provision  for  daugh- 
ters in  either.  If  it  had  been  a  covenant  to  settle  lands  generally, 
the  real  assets  would  have  been  affected ;  but  it  is  to  settle  particular 
lands,  and  the  same  lands  as  he  is  impowered  to  settle  by  his  father's 
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will ;  tha  reversionary  interest,  therefore,  which  fell  in  afterwards, 
ought  not  to  be  liable  to  make  good  her  jointure  beyond  the  extent 
of  the  power.  As  to  the  insertion  of  the  words  **  plear  of  taxes  and 
reprizes,"  it  was  evidently  a  mistake.  The  settlement,  therefore,  in 
varjring  from  the  articles  ought  not  to  be  considered  as  proceeding 
on  a  new  agreement,  but  as  rectifying  the  mistake :  it  was  theirefore 
consistent  with  the  true  construction  of  the  articles,  and  in  that 
light  to  be  considered  as  made  in  pursuance  of  them.  But  on  the 
foot  of  a  new  agreement  the  settlement  ought  to  prevail,  as  she 
was  in  many  respects  sui  juris. 

The  Lord  Chaitcellor. — I  will  first  give  my  opinion,  and  then  my 
reasons  for  it.  And  I  am  of  opinion,  that  on  the  true  construction 
r  ♦174  1  ^^  *^'^®  ^^''  ^^  Robert  Graham,  the  father,  the  arti- 
I-  -I    cles,  and  the  marriage  settlement.  Lady  London- 

derry is  entitled  to  400/.  per  annum  jointure,  public  taxes  being  de- 
ducted in  proportion  to  the  lauds  comprised  in  the  will  of  the 
father. 

I  think  that  the  articles  were  entered  into  in  execution  of  the 
power,  they  were  made  with  a  privity  of  the  father's  will,  and  the 
limitations  contained  in  them  are  penned  pursuant  to  the  limitations 
in  the  will.  It  is,  therefore,  clear  to  me,  that  the  insertion  of  the 
words  **  clear  of  taxes  and  reprizes"  was  a  mistake  in  the  persons 
who  drew  the  articles ;  they  imagined,  probably,  that  the  words  of 
the  power  were  to  be  so  understood.  Powers  of  this  sort  do  not  in 
general  free  the  jointure  from  public  taxes  (a) ;  but  this  was  not  un- 
derstood at  the  time. 

As  to  the  settlement.  Lady  Londonderry  is  to  be  considered  in 
this  court  as  Rfeme  sole :  she  contracted  for  her  separate  use,  and 
was  capable  of  so  contracting  notwithstanding  her  coverture.  The 
settlement  in  every  part  of  it  imports  an  intention  to  settle  a  join- 
ture according  to  the  extent  of  the  power;  the  covenant  roost 
strongly  marks  that  intention,  and  the  lands  and  pension  settled 
are  expressly  said  to  be  400L  per  annum. 

The  second  question  is,  as  to  the  fact  of  the  deficiency,  upon 
which  I  must  direct  an  inquiry.  I  think  that  where  there  is  a  set- 
tlement of  this  nature,  the  value  cannot  be  fixed  with  justice  but  at 
the  death  of  the  husband :  the  wife  cannot  know  the  value  but  bv 
inspection  of  the  leases,  or  bv  information,  if  the  estates  are  in  land. 
The  rent  taken  at  a  particular  time,  and  at  a  particular  letting, 

r  *175  1  ^"8^^  "^^  ^^  ^^"^  ^^^  ^^^^'  ^^^  ^®"^  ^f  ^^  estate  is 
»•  J    very  ♦uncertain,  it  often  varies :  the  landlord  is  often 

obliged  to  give  boons.  Where  he  has  been  at  an  expense  of  improving 
it,  it  is  common  for  the  tenant  instead  of  paying  a  sum  of  money 
for  the  improvements,  to  pay  an  increase  of  rent. 

(a)  See  the  doctrine  on  this  point  in  the  case  of  the  Marchioneei  of  Blandfaid  v. 
DucheM  of  Mariborough,  2  Atk.  642,  and  the  caaes  cited  in  Mr.  Saundera'a  note. 
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Et  ^  contra. 

(Reg.  Lib.  b.  1762,  fol.  1 89.) 

[4Ui,  7th,  &  18th  Feb.  1763.  8.  C.  Aston,  M8S.  Sewell,  M88.] 
The  court  will  support  contracts  entered  into  to  preserve  the  peace  pf  families ;  and  there- 
fore, where  a  son  upon  his  marriage  joined  with  his  father  in  resettling  the  estate, 
and  by  a  memorandum  executed  at  the  same  time,  agreed  to  secure  500/.  to  each  of 
his  sisters :  held,  that  there  was  sufficient  consideration  for  the  court  to  decree  a  spe- 
cific performance  of  this  agreement,  sn  attempt  to  shew  that  it  had  been  obtained  by 
an  undue  exercise  of  parental  influence  having  failed. 

DANIEL  WYCHERLEY  being  seised  of  lands  in  the  county 
of  Salop,  by  indentures  of  lease  and  release,  bearing  date  the  9th 
and  lOtn  of  September,  1696,  conveyed  to  trustees,  to  the  use  of 
himself  for  life,  remainder  to  his  sons  in  strict  settlement ;  remainder 
to  Thomas  Wycherley,  of  Latham,  for  life ;  remainder  to  trustees, 
to  preserve,  &c. :  remainder  to  his  first  and  other  sons  in  tail  male ; 
reinainder  to  his  own  right  heirs. 

In  the  year  1757,  the  premises  became  vested  under  the  above 
settlement,  in  Thomas  Wycherley,  the  grandson  of  the  above  named 
Thomas  Wycherley,  of  Latham.  It  appeared  that  he  had  been 
before  that  time  Uvin^  in  great  indigence  and  obscurity.  His  family 
consisted  of  Daniel,  the  defendant,  and  two  daughters,  the  plaintiffs 
in  the  former  of  the  present  suits.  Daniel  Wycherley,  the  son,  being 
desirous  to  make  a  settlement  upon  his  approaching  marriage,  an 
arrangement  was  proposed  with  his  father  to  re-settle  the  estate. 
His  father  wished  at  first  that  he  would  settle  part  of  the  premises 
upon  his  mother,  and  make  a  provision  for  his  sisters.  ^  , .^^  ^ 
The  *son,  however,  refused  the  former  proposal,  but  I-  .  ^ 
acquiescing  in  the  latter,  an  agreement  was  entered  into/  that  in 
case  Thomas,  the.  father,  would  sufier  a  recovery,  and  declare  the 
uses  to  himself  for  life ;  remainder  to  the  defenaant  Daniel  in  fee, 
he,  the  said  defendant  Daniel,  would  secure  500/.  each  to  the  plain- 
tiffs, his  sisters,  payable  within  six  months  after  the  decease  of  the 
said  Thomas  Wycherley.  The  recovery  was  accordingly  suffered 
to  the  above  uses  in  Trinity  Term,  1757. 

By  a  memorandum,  bearing  date  the  13th  of  July,  1758,  the 
defendant  Daniel  Wycherley,  in  consideration  of  natural  love  and 
aflTection  to  his  sisters,  agreed  within  one  month  from  the  date 
thereof,  to  execute  a  deed  to  secure  500/.  each  to  his  sisters,  pay- 
able within  six  months  after  the  death  of  his  father. 

The  bill  in  the  first  cause,  which  was  brought  by  the  sisters, 
prayed  a  specific  performance  of  the  agreement  contained  in  the 
memorandum,  and  that  the  estate  might  be  charged  with  500/.  each 
for  their  benefit.  The  cross  bill  was  filed  by  the  son,  and  prayed 
that  the  memorandum  might  be  cancelled,  as  having  been  obtained 
under  undue  influence,  and  parental  authority,  and  as  being  volun- 
tary and  without  consideration.  It  appeared  that  Henshaw,  the 
father-in-law  of  the  defendant,  had,  previous  to  his  marriage,  insisted 
upon  a  settlement,  and  upon  an  immediate  provision  to  be  allowed 
by  Wycherley,  the  father ;  that  the  father  was  unable  to  make  any 
such  allowance,  and  that  Henshaw,  in  consequence,  strongly  urged 
the  son  not  to  enter  into  any  agreement  to  re-settle  the  premises. 
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The  son,  however,  afterwards  executed  the  agreement,  and  though 
evidence  was  entered  into  of  strong  language  used  by  the  father, 
yet  no  case  of  improper  exertion  of  authority  was  made  out  by  the 
evidence. 

Sewell  and  Perryn  for  the  plaintiffs. 
r     *177    1        **The  Attorney-General,  De  Grey,  and  Comyn,  for 
I-  J     the  defendant,  contended,  that  the  agreement   was 

merely  voluntary,  and  therefore  the  court  would  not  lend  its  aid 
towards  carrying  it  into  execution ;  that  it  was  obtained  unfairly, 
and  by  undue  exercise  of  parental  power,  which  the  court  always 
looks  upon  with  a  jealous  eye.  They  cited  Mr.  Auditor  Benson's 
case,  before  Lord  Hardwicke,  where  Mr.  Benson  had  prevailed 
upon  an  only  son,  by  a  former  marriage,  to  suffer  a  recovery,  and 
make  a  settlement  in  favour  of  the  children  of  a  second  marriage, 
the  court  set  it  aside,  and  in  the  decree  declared  they  did  it  because 
the  deeds  were  obtained  by  undue  exercise  of  parental  authority. 
Carpenter  v.  Heriot,  ante  vol.  I.  338. 

The  Lord  Chancellor. — Upon  the  best  consideration  I  have  been 
able  to  give  this  matter,  I  think  I  ought  to  dismiss  the  cross  bill, 
and  to  pronounce  a  proper  decree  for  a  specific  performance  of  the 
agreement,  signed  by  Mr.  Wychcrley. 

The  questions  made  by  his  counsel  are  two.  1st  They  object 
want  of  consideration.  2dly.  They  make  what  would  have  been 
a  still  stronger  objection  if  substantiated  in  proof,  viz.  that  the  agree- 
ment was  obtained  by  undue  means,  and  under  an  improper  exertion 
of  parental  influence.  And  if  either  of  these  objections  had  been 
made  out  in  evidence,  I  should  not  have  decreed  as  I  am  going  to 
do,  as  the  case  stands. 

I  do  not  lay  it  down  as  a  universal  rule,  that  the  court  will  m  no 
case  execute  a  voluntary  conveyance,  though  I  do  not  recollect  a 
precedent  of  that  sort.  It  is  certain  that,  in  general,  courts  will  not 
compel  the  performance  of  voluntary  agreements.  An  agreement, 
in  its  nature,  imports  a  reciprocity,  and  a  quid  pro  qtio^  and  where 
r  •178  1  ^^^^  *  ^^cip^^^i^y  do^s  not  exist,  the  power  of  enforc- 
'•  ^     ing  it  does  not  exist.  (I  do  not  mean  cases  of  special- 

ties where  the  deed  itself  is  evidence  of  a  consideration.)  I  say,  I 
know  no  instance  where  a  court  of  equity  has  compelled  a  man  to 
execute  what  was  a  mere  act  of  voHtion. 

But  1  think  the  present  was  not  a  mere  voluntary  agreement,  and 
the  court  will  (and  I  am  warranted  by  the  precedents  to  say,  that 
it  has  done  so)  attend  to  slight  considerations  for  confirming  family 
settlement  and  modifications  of  property.  They  pay  a  regard  to 
reasonable  motives,  and  honourable  intentions.  In  these  cases  they 
will  not  weigh  the  value  of  the  consideration.  They  consider  the 
ease  and  comfort  and  security  of  families  as  a  sufficient  consider- 
ation. In  the  case  of  collateral  limitations,  purchased  by  a  father 
on  the  marriage  of  his  son,  by  relinquishment  of  part  of  his  estate, 
this  court  will  make  the  father  a  purchaser  of  such  collateral  limi- 
tations (a). 

(a)  Vide  Osgood  v.  Strode.  2  P.  W.  245,  and  the  cases  cited  by  Mr.  Cox,  particu- 
Iwly  Roe  V.  MUton,  2  WUs.  356.  Vide  also  Hale  v.  Lamb,  pott. 
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Consider  the  stale  of  the  family  when  the  agreement  was  made. 
By  a  settlement  in  1696,  the  father  was  tenant  for  life ;  remainder 
to  his  first  and  other  sons;  reversion  in  fee  to  the  right  heirs  of  the 
settlor.  The  jointress  dying  in  1757,  the  remainder  then  vested  as 
a  fruitful  remainder  to  the  father,  then  an  old  man,  and  probably 
before  both  obscure  and  indigent  It  was  very  material  for  him, 
and  it  was  his  duty  to  make  all  the  use  he  could  of  the  estate,  to 
make  a  provision  for  his  daughters.  The  son  was  at  that  time 
paying  his  addresses  to  a  young  lady  who  had  no  fortune  till  a  set- 
tlement was  made:  that  was  a  proper  opportunity  for  the  father  to 
come  to  terms  with  his  son,  as  the  son,  without  the  father's  concur- 
rence, could  not  have  made  a  jointure,  or  any  ♦pro-  p  ^^^^  ^ 
vision  for  younger  children.    The  father,  therefore,     L  J 

proposed,  if  the  son  would  make  a  settlement  on  the  daughters,  that 
he  would  join  with  him  in  opening  the  estate,  and  upon  this  a  treaty 
was  entered  into ;  and  what  was  done  then  is  conclusive  upon  the 
point  of  parental  influence,  because  the  son  absolutely  refused  to  do 
any  thing  to  let  in  his  mother.  The  witnesses  say  he  negatived  this 
absolutely,  but  as  to  his  sisters,  he  was  very  ready  to  make  a  pro- 
vision for  them.  He  thought  it  very  proper ;  he  had  no  objection. 
These,  or  the  like  expressions,  are  used  by  some  or  one  of  the  wit- 
nesses. And,  in  truth,  it  would  have  been  very  unnatural,  and  a 
want  of  piety  to  his  father,  and  aflection  to  his  sisters,  if  he  had 
refused  in  joming  to  make  a  provision  for  the  sisters  out  of  the 
estate.  His  objection  was  to  the  projected  provision  for  his  mother, 
and  not  to  that  for  his  sisters. 

The  family  he  was  going  to  marry  into  wanted,  indeed,  a  rea- 
sonable provision  to  be  made  for  the  immediate  sustenance  of 
himself  and  his  family,  and  this  was  very  prudent :  and  there  was 
nothing  improper  in  their'  endeavouring  to  do  it.  The  father,  how- 
ever, thought  that  he  could  not  aflTord  it,  and  it  was  in  consequence 
refused.  The  son  thereupon  rejects  the  advice  given  him  by  his 
intended  father-in-law,  Mr.  Henshaw,  and  executes  this  writing 
seven  days  before  the  execution  of  the  deeds,  making  a  tenant  to 
the  praecipe :  one  of  the  witnesses  proves  the  manner  in  which  it 
was  executed.  Soon  afterwards  the  son  tells  Mr.  Henshaw  he 
would  not  blame  him  if  he  knew  his  motives.  These  motives  are 
not  well  explained  to  him.  I  consider  the  motive  was,  the  father 
joining  with  him  in  sufiering  the  recovery.  When  the  deed  was 
brougnt  to  Mr.  Henshaw  he  never  objected  to  the  general  import, 
but  only  to  its  form.  He  did  not  say  it  was  a  voluntary  and  im- 
proper agreement,  but  found  fault  wiih  the  word  grant,  as  contain- 
ing a  *warranty  ;  the  son  himself  did  not  object  to  p  ^.g^  -. 
any  other  part.  l  J 

The  whole  family  took  it  as  a  charge ;  what  else  could  be  the 
reason  of  leaving  part  of  the  estate  unsettled,  when  the  son  had, 
besides  that,  had  a  power  to  raise  a  limited  sum  for  payment  of  his 
debts  ? 

I  shall  always  hold  the  opinion  I  did  in  the  case  of  Colonel  Car- 
penter, Carpenter  v.  Heriot,  ante  Vol.  I.  338,  because  I  took  it  from 
the  dicta  of  the  greatest  judges  that  ever  sat  in  this  court,  from 
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Lord  Nottingham  down  to  the  present  time,  that  wherever  a  father 
purchases  an  office,  or  any  thing  else  for  his  son,  it  shall  alwa3r8  be 
considered  as  an  advancement,  and  not  as  a  loan.  To  make  any 
other  construction  would  be  repugnant  to  every  principle  of  law, 
for  if  I  could  charge  my  son  with  his  schooling,  his  education  at 
the  university,  and  the  expenses  of  travelling,  &c.,  it  would  be  to 
say  the  son  might  contract  debts  with  his  father  at  a  time  when  he 
could  contract  with  no  other  person.  In  cases,  therefore,  where  a 
father  unduly  compels  a  child  by  paternal  influence,  the  court  ought 
to  be  strictly  rigid  in  guarding  against  it.  But  here  I  see  nothuig 
which  the  father  might  not  properly  do  (though  more  properly,  to 
be  sure,  if  he  had  done  it  with  less  warmth  of  temper),  for  what 
reason  could  there  be  for  the  father  to  come  in  and  give  the  son  a 
marketable  interest,  and  the  son  do  nothing  for  himself  or  the 
family  ?  It  was  said,  nothing  was  intended  but  to  vest  the  remain- 
der in  fee  in  this  family.  I  thought  in  the  opening,  that  such  had 
been  the  case  ;  if  so,  and  the  remainder  in  fee  had  been  limited  to 
the  father,  I  should  have  thought  it  a  case  of  paiental  influence. 
But  here  the  father  has  only  an  estate  for  life,  with  a  remainder  in 
fee  to  the  son. 

*In  family  agreements,  the  court  has  administered  an  equity 
[  *  181  3  which  is  not  usually  applied  to  agreements,  even  where  fonw  d^^ree 
of  authority  has  been  exercised  by  a  parent,  or  where  the  party  might 
have  been  under  a  misapprehension  of  his  righu.  Cann  t.  Cann,  1  P.  W.  788.  fta- 
pilton  ▼.  Stapiiton,  1  Atk.  2.  Cory  ▼.  Gory,  1  Yes.  19.  PuUen  v.  Ready,  S  Atk.*587. 
Kinchant  ▼.  Kinchant,  2  Bro.  C.  C.  369.  Stockley  v.  Stockley,  1  V.  d&  B.  23. 


Ux  parte  Cheesman  in  the  Matter  of  Welfitt  (a). 

fSlst  March,  1763.  8.  C.  8ewell,M88.] 

Master  being  turned  out  of  possession  upon  the  vessel's  being  captwed,  does  not 
deprive  him  of  his  lien  for  the  freight  in  case  of  her  recapture. 

THE  question  upon  this  petition  arose  upon  a  claim  by  the  master 
of  a  vessel  to  his  lien  upon  the  freight.  The  ship  had  been  captured, 
and  he,  with  several  of  the  crew,  sent  into  the  enemy's  port.  The 
ship  was  afterwards  recaptured. 

The  Lord  Chancellor. — The  master's  right  is  founded  on  the 
principle  of  the  specific  lien  of  innkeeper,  taylor,  carrier,  d&c, 
extended  by  courts  of  equity  to  all  cases  of  possession.  He  has  a 
specific  lien  upon  the  ship  and  cargo.  His  being  taken,  and  by 
that  means  out  of  possession,  can  make  no  difllerence.  The  owner 
received  the  ship  on  her  arrival,  aAer  the  recapture,  loco  magistrU 
and  as  trustee  for  the  master.  If  he  had  voluntarily  quitted  pos- 
session of  the  shipi  that  would,  indeed,  have  made  a  difference. 

(a)  There  is  no  note  of  this  petition  in  the  Book  of  the  Secr^ary  of  BudtniplB. 
12  Mod.  447,  &,  51 1.  Artaza  v.  Smallpiece,  1  Esp.  Rep.  23.  Ward  v.  Felton,  I  Eart. 
507.  Soldergreen  v.  Flight,  cit.  in  Hanson  v.  Meyer,  6  East  622. 
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♦Pike  V.  Hoare.  [    •182    ] 

(Reg.  Lib.  b.  1762,  fol.  217.) 

[Sftth  April,  1763.  8.  C.  Arob.  428.] 

Bill  bjr  an  heir4it!>lBW,  for  an  insue  to  try  the  validity  of  a  will  made  in  England,  dis- 
miaaed,  partly  on  the  ground  of  his  acquiescence,  both  in  the  ecclesiastical  court, 
and  upon  a  bill  to  perpetuate  testimony,  but  principally  because  the  lands  lay  in 
Pennsylvania. 

A  will  of  lands  lying  in  the  colonies  is  not  triable  in  Westminster  Hall. 

THIS  was  a  bill  by  the  plaintiff,  as  heir-at-laW  of  his  brother,  to 
have  an  issue  directed  to  try  the  validity  of  his  brother's  will.  It 
was  admitted  that  his  whole  real  estate  lay  in  Pennsylvania.  The 
will  was  dated  the  18th  of  October,  1752,  and  subjected  the  real 
estate  to  the  payment  of  debts  and  legacies. 

The  testator  died  in  1755,  and  since  his  death  the  devisees  had 
filed  a  bill  in  Chancery  against  the  plaintiff,  the  heir-at-law,  to 
perpetuate  the  testimony  of  the  witnesses.  The  plaintiff  put  in  an 
answer,  and  had  applied  for  and  had  been  paid  his  costs  of  that 
suit.  The  plaintiff  had  at  first  disputed  probate  of  the  will  in  the 
ecclesiastical  court,  but  afterwards  withdrew  his  caveat;  and  it 
appeared  that  since  the  will  had  been  proved,  the  executors  and 
devisees  had  paid  away  upwards  of  5000/.  in  debts  and  legacies. 

Hewitt  Seij.  and  De  Grey  for  the  plaintiff. 

This  is  a  proper  and  even  a  necessary  jurisdiction  to  be  exer- 
cised. The  will  is  deposited  in  the  archbishop's  court,  which  wilt 
not  part  with  it  to  be  carried  to  Pennsylvania.  The  testator  lived 
some  time  before  his  death,  and  made  his  will  in  England ;  had 
been  a  long  time  ill,  and  his  state  of  mind,  and  the  circumstances 
attending  the  will,  must  be  proved  by  persons  who  liv^d  in  Eng- 
land. The  witnesses  to  be  examined  are  very  numerous,  and  it  will 
be  very  difficult  and  expensive,  if  practicable,  to  get  them  to  Penn- 
sylvania. There  is  no  compulsory  method  of  doing  it,  and  many 
of  the  witnesses  are  in  professions  *and  business  ^  #,g„  ^ 
which  they  cannot  leave,  as  the  physician,  apothe-    *-  ^ 

cary,  and  others.  The  parties  will  have  a  trial  by  a  jury  in  Eng- 
land, which  they  otherwise  cannot  have. 

Sewell,  Wedderburne,  and  Sir  Anthony  Abdy,  for  the  defendant 

This  court  has  no  jurisdiction  ;  the  parties  may  have  justice  ac- 
cording to  the  laws  of  the  country  where  the  estate  lies.  However, 
if  the  court  has  jurisdiction,  it  is  disci*etionary  to  direct  an  issue ; 
and  in  this  case  the  circumstances  of  acquiescence  in  the  plaintiff, 
by  which  the  devisees  have  been  drawn  in  to  pay  large  sums  of 
money  out  of  the  effects,  do  not  entitle  him  to  any  favour. 

The  Lord  Chaitoellor. — The  granting  the  relief  prayed  by 
directing  an  issue,  is  discretionary  in  the  court.  The  general 
ground  of  this  sort  of  biH  is,  to  remove  terms,  or  other  impediments 
out  of  the  way,  and  it  is  discretionary  in  those  cases,  either  to 
direct  an  issue,  or  to  prevent  terms  being  set  up  so  as  to  give  an 
opportunity  for  the  plaintiff  to  bring  an  action. 

In  the  present  case,  if  it  concerned  lands  in  England,  I  should 
refuse  to  interpose,  for  the  plaintiff  saw  the  will,  at  first  opposed 
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,   *  [Pike  ▼.  Hotie.] 

the  probate,  afterwards  withdrew  his  opposition.  The  adminis- 
tration under  the  will  affects  the  real  estate,  which  is  made  subject 
to  debts  and  legacies.  The  plaintiff  stands  by,  and  suffers  the 
executors  and  devisees  to  pay  away  large  sums  of  money  under 
the  will.  Upon  a  bill  to  perpetuate  testimony,  he  did  not  cross- 
examine  the  witnesses,  but  took  his  costs  as  a  disinherited  heir.  He 
has  forfeited  his  right  to  «come  here,  for  want  of  puri^  in  his 
behaviour  and  conduct 

This  would  have  been  my  opinion  if  the  estate  had  been  in^Eng- 
f  *184  1  ^^"^'  ^^^  ^  ^^^^  ^^  opinion  materially  on  *thefact 
*■  J    of  the  lands  lying  in  Pennsylvania,  for  a  will  of  lands 

l3ring  in  any  of  the  colonies  is  not  triable  in  Westminster  Hall ;  if 
it  were,  it  would  be  introductive  of  great  confusion*  and  be  veiy 
detrimental  to  the  colonies.  We  have  colonies  and  factories  in  tbe 
four  quarters  of  the  world,  and  each  colony  and  factory  have  dis- 
tinct laws  of  their  own.  Judges  in  Westminster  Hall  are  not 
acquainted  with  the  laws  of  the  several  colonies  and  factories ; 
they  are  local  In  Penn  v.  Lord  Baltimore  (a).  Lord  Hardwicke 
made  the  distinction,  and  said,  it  was  the  contract  that  gave  the 
court  jurisdiction  in  that  case ;  the  principles  of  equity  being  the 
same  in  all  places.  What  weighs  strongly  with  me,  is,  that  no 
issue  was  ever  directed  to  trv  a  will  of  lands  in  Ireland.  It  was 
attempted  in  Lord  Robert  Manners's  case  (i),  but  given  up,  and 
that  was  as  strong  a  case  as  this.  Mr.  Calwell,  tbe  testator,  lived 
and  died  in  England ;  never  was  but  once  in  Ireland  to  see  his 
estate,  and  his  will  was  made  in  London. 

As  to  inconveniences,  if  the  law  is  clear,  they  afford  no  ai^gu- 
ment  of  weight  with  the  judge.  The  legislature  only  can  remray 
them.  They  are  properly  considered  only  in  a  case  where  the 
court  entertains  doubts ;  which  I  do  not  upon  the  present  occasion. 
But  the  inconveniences  on  the  other  side  would,  in  my  opinion,  be 
much  greater,  if  the  whole  property  in  tbe  colonies  were  to  be 
r  *185  1  *^^®^^^^^^d  ^^  ^^^  courts  of  England.  I  take  it  that 
L  1    every  will  proved  here  in  the  spiritual  court,  may  be 

proved  in  the  colonies  as  the  original  act  of  the  parties.  Why  did 
not  the  testator  execute  a  duplicate?  The  supineness  of  an  indi- 
vidual cannot  alter  the  law.  If  the  testator  has  by  his  misman- 
agement brought  these  difficulties  upon  his  family  and  his  estate,  it 
is  not  in  my  power  to  help  it.    I  must  therefore  dismiss  the  bilL 

Coorta  of  law  have  no  juiiadietion  in  local  actions  reapecting  lands  lying  in  JMmti, 
the  hie  9/Man,  the  colonies,  dec.  nor  can  courts  of  equity  affisct  them.  Countev  of 
Derby's  Case,  Ketlw.  ^OS,  affirmed  4  Inst  288.  Cartwrigbt  t.  Pettns,  S  Ch.  Ca.  SI4. 
Sir  William  PeUit's  case,  dt  1  Vem.  481.  Skinnei^s  case,  cit  arg.  Fabrigas  ▼.  MosM, 
SO  How.  8t  Tr<  815.  Bat  a  court  of  equity  can  act  upon  Uie  person  of  one  iiaiiBng 
here,  and  therefore,  with  regard  to  any  contract  made  concerning  sQch  bnda»  or  aqy 
equity  arising  between  persons  in  this  countiy  respecting  them,  the  court  will  hoM  tbe 

(d)  1  Ves.  444.  His  lordship's  words  there  are,  **  this  court  has  no  original  jwiadio- 
tion  on  the  direct  question  of  the  original  right  of  Uie  boundaries,  and  this  bill  doee  not 
stand  in  need  of  that.  It  is  founded  on  articles  executed  in  England,  under  seal,  fisr 
mutual  consideration ;  which  gives  jurisdiction  to  the  king's  courts,  both  of  law  and 
equity,  whatever  be  the  nt^eet  maiter^^ 

(b)  The  Editor  has  not  been  able  to  meet  with  any  report  or  note  of  ttda  < 
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fltme  JQriidiction  a/ff  thay  wem  nluated  in  Enffhndhnd  imprison  Ait  party  diaobeying 
its  orders.  Archer  t.  Preston,  1  Eq.  Ab.  133.  Earl  of  Arglasae  ▼*  Muschamp^  1  Vem.  76. 
Lord  KUdare  t.  Eustace,  ib.  4 1*9.  Toller  ▼.  Carteret,  2  Vem.  494, 1  Salk.  404.  Penn  t. 
Lad  Baltimore,  dt.  ame.  Earl  of  Derby  t.  Duke  of  Athol,  1  Yes.  202.  Roberdeau  r. 
Rons,  1  Atk.  543.  Foster  t.  Vassal,  3  Atk.  587.  Lord  Cranstoirn  t.  Johnston^ 
SVes.l7e. 

The  determination,  therefore,  that  a  court  of  equity  will  not  direct  an  issue  to  try 
the  iralidity  of  a  will  of  lands  abroad,  seems  open  to  considerable  objection.    The 
object  of  sending  an  issue  to  a  jury,  is,  to  direct  the  conscience  of  the  court  when  de- 
ciding upon  matters  offset ;  its  right  to  which,  it  may  be  obaerved,  has  always  been 
recommended  to  be  yeiy  tenderly  and  sparingly  exercised.  Warden  and  Minor  Canons 
of  8t  Paul's  ▼.  Morris,  9  Ves.  *  1 68.    As  the  court,  therefore,  as  has 
been  shown,  sssuroes  to  itself  the  jurisdiction  of  deciding  upon  equi-     f      *186      1 
ties  arising  out  of  Isnds  abroad,  where  it  can  aet  in  per^onam^  it 
seems  proper  that  it  should  have  the  power  conaequential  and  auxiliary  to  that  juris- 
diction, of  directing  inues  in  those  cases,  where,  in  deciding  upon  such  eqviiiet,  it  may 
be  proper  for  it  to  have  its  conscience  directed  by  the  verdict  of  a  jury  upon  ij^efacu 
oat  of  which  such  equides  arise.    The  contrary  opinion  appears  to  have  originated 
from  confounding  the  nature  of  an  issue,  which  b  merely  a  process  auxiliary  to  a 
eourt  acting  in  pertonamj  and  deciding  upon  an  equity  over  which  it  has  a  clear 
jurisdictiim ;  with  local  acHontt  which  obviously  cannot  be  maintained  for  lands  abroad, 
or  with  the  interposition  of  a  court  of  equity  acting  in  rem  by  partition,  sequestra- 
tion, &e. 

It  ia  observable,  however,  that  Mr.  To^e,  in  his  opinion  upon  Lordt)live^s  jaghire, 
1  Collect  Jurid.  246,  takes  a  distinctbn  between  the  jurisdiction  of  the  court  for  an 
aoeount  of  rent  iMuing  out  of  land,  and  cases  of  title,  where  the  court  decrees  posses- 
sion or  title-deeds  to  be  delivered  up,  or  perpetual  injunction  to  quiet  possession  ;  or 
when  it  directs  uiuet  of  fact  to  be  tried  by  jurieo  at  oomioon  law,  upon  boundaries, 
or  upon  the  validity  of  deeds  or  wills,  in  respect  of  the  execution  of  them,  or  their 
validity  as  instruments.  In  cases  Of  this  latter  kind,  the  court,  both  by  its  interloeutoiy 
and  final  decrees,  in  some  sort  gives  relief  upon  the  merits  of  Uie  strict  title  to  the  thmg 
itseK 

See  upon  the  general  doctrine  the  opinions  of  the  other  eminent  persons  who  were 
also  consulted  upon  the  subject,  ib.  249,  et  teg. 

•Unett  V.  Wilkes.  [    'is?    ] 

Et  i  contra. 
(Reg.  Lib.  B.  1762,  fol.  279.) 

r2d  die  3d  May,  1763.  8.  C.  Amb.  430.] 

Testator  posseoMd  of  freehold  and  copyhold  not  surrendered,  of  which  latter  his  man- 
aion-house  was  pari,  after  certain  legacies,  devises  all  his  real  and  personal  estate  to 
his  wife  for  life;  remainder  to  his  heir-«t>law ;  held,  from  an  expression  in  his  will, 
if  the  ohould  ihinh  proper  to  reride  at  hie  eaid  maneion^kouee^  that  the  testator 
intended  to  devise  hb  copyhold,  and  Uiat  the  heir  therefore  ought  to  be  put  to  his 
election. 

DR.  WILKES,  by  will,  22d  February,  1769,  after  giving  several 
legacies  to  his  servants,  devised  to  the  Reverend  William  Astley 
and  Rupert  Dovey,  and  their  heirs,  all  his  real  and  personal  estate* 
of  whatsoever  kind  and  denomination,  in  trust,  to  receive  the  rents, 
profits  and  interest  on  the  same,  and  pay  the  produce  from  time  to 
time  to  his  wife,  Mrs.  Frances  Wilkes,  or  else  that  they  permit  and 
vaSec  her  to  receive  and  rive  discharges  for  the  same  during  her 
Kfe,  and  in  case  she  should  think  proper  to  continue  and  dwell  at 
WUlenhsJl,  at  the  house  he  then  inhabited,  that  then  they  permit  and 
suffer  her  for  the  term  aforesaid,  to  make  use  of  all  his  household 
goods,  plate,  books,  implements  of  husbandry,  and  stock  of  all  kinds^ 
as  cows,  horses,  pigs,  hay,  corn,  clover,  and  such  like  things,  whether 
specified  by  name  or  not*    But  in  case  she  should  not  think  proper 
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to  continue  there,  that  then  they  should  deliver  to  hi8  said  wife  his 
chaise,  and  the  horses  belonging  to  it,  and  such  horse  and  horses  as 
she  should  choose,  and  what  plate,  bedding,  or  linen,  she  should 
have  occasion  for,  in  furnishing  some  other  house  in  a  manner 
agreeable  to  her ;  and  that  they  should  permit  and  suffer  her  to 
enjoy  and  use  all  such  things  as  long  as  she  lived,  and  that  all  the 
rest  of  his  goods  should  be  by  them  converted  into  money,  and 
placed  out  at  interest,  which  interest  they  should  receive  and 
pay  her  from  time  to  time  as  it  became  due,  or  they  should  permit 
r  *iAfi  1  ^^^  ^^  receive  the  same  as  long  as  she  should  live. 
L  lo  J  ♦^jjj  after  giving  several  pecuniary  legacies  to  be 
paid  after  her  death,  he  directs  the  trustees  to  convey,  transfer,  give, 
or  deliver  to  the  plaintiff,  the  Rev.  Mr.  Thomas  Unett  (his  heir-at- 
lave),  all  his  real  estate,  and  all  the  rest  and  residue  of  his  personal 
estate,  and  settle  it  on  him  and  his  heirs  for  ever.     - 

The  testator,  at  the  time  of  making  his  will,  and  at  his  death,  was 
seised  of  a  freehold  estate  of  inheritance  of  about  140£  a  year,  and 
of  a  copyhold  estate  of  about  200/.  a  year,  but  did  not  surrender  the 
copyhold  estate  to  the  use  of  the  will.  His  mansion-house  at  Wil- 
lenhallwas  copyhold. 

After  his  death,  the  plaintiff,  Unett,  claimed  the  copyhold  as  heir- 
at-law,  for  want  of  a  surrender,  and  also  claimed  the  freehold  and 
personal  estate  in  remainder,  under  the  devise  in  the  will,  and  brought 
nis  bill  for  an  account  of  his  personal  estate  against  the  widow,  who 
had  taken  and  obtained  admmistration  to  her  husband,  and  to  have 
the  trusts  of  the  will  performed:  offering  to  confirm  her  life  estate 
in  the  freehold  property. 

The  cross  bill  was  brought  by  the  widow  to  compel  Unett  to 
make  his  election,  either  to  take  under  the  will,  or  as  heir-at-law ; 
and  in  case  he  should  elect  to  take  as  heir,  to  have  a  compensation 
out  of  the  personal  estate  and  effects  of  the  testator,  equal  to  the 
interest  in  the  copyhold,^  which  the  testator  intended  to  give  her  by 
his  will  (a). 

*  1 89     1        *'^'^^  Attorney-General  and  Sewell  for  the  plaintiff; 
^  •'    Ambler  and  Maddocks  for  the  defendant. 

The  Lord  Chancellor. — I  am  clearly  of  opinion,  that  this  case  is 
within  the  determination  of  election,  and  that  the  plaintiff  Unett 
must  make  his  election. 

The  testator's  intention  was  manifest  to  devise  his  copyhold 
estate  to  his  wife  for  her  life,  by  the  general  words  all  his  real 
estate  (a).  I  do  not,  however,  depend  upon  the  construction  to  be 
put  upon  those  general  words  when  standing  by  themselves ;  but  the 


(a)  In  the  late  case  of  Oraen  t.  Green,  2  Meriv.  86,  the  Lord  ChuiceUor  < 
it  a  question  of  gnreat  difficulty,  whether,  where  a  party  electa  under  a  lettkment  to 
take  one  or  the  other  of  two  b^efidai  interests,  he  is  bound  in  equity  only  to  make 
compensation  to  those  who  are  disappointed  by  the  election,  or  to  surrender  eotiiely 
the  other  part  of  the  title  onder  which  he  claims ;  and  upon  consideration  hie  lofdafaip 
thought  that  he  must  give  up  the  whole.  A  similar  question  under  a  will  w^ilch  anas 
in  TibhiU  ▼.  Tibbits,  ib.  06,  n.  remains  stiU  undecided. 

(a)  See  the  obserrations  of  his  Honour,  the  late  Vice  Chancellor,  in  the  case  of 
Sampson  ▼.  Sampson,  8  V.  db  B.  837. 
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subsequent  words,  "  in  case  she  should  continue  to  live  at  Willen- 
halV  &c.  put  it  out  of  doubt,  for  his  house  at  Willenhall  is  copyhold, 
and  that  part  of  the  will  supposes  he  had  before  given  her  the  house 
for  her  life,  which  could  only  be  by  the  general  words,  and  if  they 
would  pass  his  mansiei^-house  as  copyhold,  they  would  all  his  other 
copyhold  estate.  The  plaintiff,  by  claiming  the  copyhold,  would 
disappoint  the  testator's  intention,  and  therefore  must  make  his 
election. 

His  lordship  also  held,  that  he  had  determined  his  election  to  take 
under  the  will  by  an  agreement  he  had  entered  into  with  the  M'idow, 
about  buying  her  interest  in  the  personal  estate ;  but  this  last  question 
was  not  argued,  or  spoke  to  by  the  plaintiff's  counsel,  but  taken  up 
by  *the  court  on  my  mentioning  it  as  counsel  for  the  j.  ^,-Q^  ^ 
defendant  {Amb).  L       «»«     J 

The  decree  declared,  that  his  lordship  was  of  opinion,  that  the 
plaintiff,  Thomas  Unett,  must  take  altogether  under  the  will  of  the 
said  testator,  or  not  any  legacy  or  devise  thereby  made  or  given  to 
him;  and  is  of  opinion  that  the  said  testator  intended  by  his  said 
will  to  pass  his  ^copyhold  estates  to  trustees  for  the  benefit  of  his 
widow  for  life,  with  remainder  to  the  plaintiff  Unett  in  fee ;  that 
the  plaintiff  Unett  do  surrender  the  copyhold  estate  to  the  use  of 
the  said  defendant  for  life,  with  remainder  in  fee,  accounts,  &c. 

See  the  caae  of  Judd  ▼.  Pratt,  13  Ves.  168,  which  was  likewise  a  qneation  of  elec- 
tion upon  copyholds.  As  to  the  general  doctrine  upon  election,  vidp  Forrester  y.  Cotp 
ton,  ante  vol.  I.  532,  and  note  to  it. 

Morris  v.  Mac  CuUock. 

(Reg.  Lib.  b.  1763,  foL  316.) 

ri3th  May,  1763.  S.  C,  Amb.  432.] 

Money  advanced  by  plaintiff  to  the  defendant  to  procure  him  a  commiasion  in  the  ma- 
rines, decreed  to  be  refunded  with  interest,  plaintiff  having,  after  six  months,  been 
discovered  to  have  worn  a  livery,  and  being  thereupon  discharged :  first  upon  grounds 
of  public  policy,  and  secondly,  as  plaintiff  had  been  imposed  upon,  defendant  know* 
ing  that  he  was  incapable  of  holding  the  commission. 

THIS  was  a  bill  brought  to  be  repaid  the  sum  of  200/.  which  the 
plaintiff  had  paid  to  the  defendant  for  procuring  him  a  commission 
of  lieutenancy  in  the  marines.  The  defendant  was  a  linen-draper, 
and  entered  into  treaty  with  the  plaintiff,  who  was  a  livery  servant 
to  Captain  Bendish,  to  procure  him  a  commission  in  the  marines  for 
200/. ;  the  plaintiff  not  having  the  money,  applied  to  p  ^,gj  -i 
•his  master  to  lend  him  200/.  fo  pay  for  the  commis-    ^  -■ 

sion,  which  he  refused,  and  gave  as  a  reason,  that  it  would  be  very 
improper  for  him  to  be  instrumental  in  getting  the  plaintiff,  who  was 
a  servant,  into  the  marines  as  an  officer ;  and  that  all  the  officers 
of  the  corps  would  be  offended  at  it.  Captain  Bendish,  who  was 
examined  as  a  witness  in  the  cause,  deposed,  that  the  defendant  was 
in  the  passage  of  his  house  when  he  gave  his  reasons  to  the  plaintiff 
for  refusing  to  lend  him  the  money,  and  that  he  left  the  parlour 
door  ajar  on  purpose  that  the  defendant  might  hear  the  reason ; 
and  stated  it  to  have  been  his  positive  belief  that  the  defendant  did 
hear  it. 
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The  treaty,  hot¥ever9  went  od,  and  the  plaintiff  having  obtained 
the  money  from  some  other  quarter,  agreed  for  the  commission : 
and  accordingly  the  defendant,  being  acquainted  with  Mrs.  Stot, 
who  was,  or  pretended  to  be,  the  wife  of  a  Captain  Stot,  and  was 
intimately  acquainted  with  the  late  Admiral  Boscawen,  did,  by  her 
means  and  interest  with  the  admiral  (who  was  then  one  of  the 
Lords  of  the  Admiralty),  obtain  a  commission  of  second  lieutenant 
for  the  plaintiff,  who  paid  him  for  it  200/.,  of  which  the  defendant 
paid  Mrs.  Stot  t50/.  for  her  service.  Mrs.  Stot  swore  that  the  com- 
mission was  first  obtained  for  the  defendant,  but  that  his  wife  being 
unwilling  he  should  take  it,  he  prevailed  on  her  to  recommend  the 
plaintiff. 

The  plaintiff  went  to  Portsmouth  with  his  commission,  and  after 
having  served  about  six  months,  was  discovered  to  have  been  a 
livery  servant ;  upon  which  the  officers  refused  to  roll  with  him,  and 
sent  a  letter  upon  the  subject  to  the  secretary  of  the  Admiralty, 
which  was  laid  before  the  Lords  of  the  Admiralty,  and  the  secretary, 
by  their  direction,  wrote  a  letter  in  answer,  commending  them,  and 
ordered  the  plaintiff  to  be  dischar^d.  And  it  appeared  in  evidence 
that  the  jJaintiff  was  discharged  m  consequence  of  that  letter,  and 
for  having  been  a  livery  servant,  and  for  no  other  reason, 
r  ♦192  1  "^"^^^  Attorney-General,  Sayer,  and  Bicknell,  for 
*•  J    the  plaintiff,  contended,  first,  that  he  had  been  imposed 

upon  by  the  defendant,  and  had  not  the  benefit  of  the  commission 
for  which  "he  had  contracted,  the  defendant  knowing  the  plaintiff 
could  not  hold  it  Secondly,  that  the  court  would  decree  the  money 
to  be  repaid  upon  public  considerations,  for  the  same  reason  that 
the  court  decrees  against  place  brocage  bonds.  Law  v.  Law,  3  P. 
W.  391.  &  For.  140. 

Sewell,  De  Grey,  and  Jones,  for  the  defendant 

The  plaintiff  was  not  imposed  upon;  he  had  what  he  bargained 
for,  which  was  the  commission ;  the  defendant  did  not  warrant  his 
qualification.  It  is  like  the  case  of  Ive  v.  Ash,  Free.  Can.  99.  Tlie 
})laintiff  could  have  no  merit  in  a  court  of  equity,  for  if  the  transac- 
tion was  wrong,  and  such  as  ought  to  be  discouraged,  he  was  a 
party  to  it  (a). 

It  appears  by  Mrs.  Stot's  evidence,  that  the  commission  was  fiirst 
obtained  for  the  defendant ;  the  defendant,  therefore,  was  not  selling 
his  interest  so  much  as  selling  his  commission,  which  is  not  uncom- 
mon, and  the  crown  often  gives  leave  to  do  it.  There  was  nothing 
illegal  in  such  a  transaction,  and  no  imposition  on  the  plaintiff.    The 

Elamtipf's  remedy,  if  he  is  entitled  to  it,  is  at  law,  in  action  for  money 
ad  and  received,  when  the  whole  transaction  would  be  disclosed 
tp  a  jury,  and  they  would  give  proper  damages.  Nothing  stands  in 
r  *193  1  ^^^  ^^y  of  such  *an  action,  and  therefore  this  is  not 
^  -■    like  the  case  of  place  or  marriage  brocage  bonds. 


(d)  In  ca«e8  of  relief,  upon  grounds  of  public  policy,  the  objection  that  ft  pu^  i 
not  deeenre  the  relief,  as  being  pariicept  eriminitt  never  prerails.  Hatch  t«  Hatch, 
9  Yes.  29S.  Shirley  v.  Martin,  cit  ib.  nom.  Shirley  ▼.  Ferren,  and  3  P.  W.  75  n.  and 
niore  fully  in  Roche  v.  O'Brien,  I  Ba.  &  Be.  35S.  EasUbrook  ▼.  Scott,  3  Vea.  4S6, 
^  pnblic  interest  reqoirea  that  the  relief  should  be  given ;  and  it  is  giYca  to  the  pnblie 
^luoagh  Uial  psrty.  Loid  St  John  y.  Lady  St  John,  1 1  Yes.  686. 
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where  the  bonds  are  good  at  law,  and  can  only  be  set  aside  in  a 
court  of  equity. 

The  Lord  Chanoellor. — I  have  not  the  least  doubt  on  this  case; 
and  if  there  is  no  precedent  of  such  a  determination  as  I  shall  make, 
I  have  no  scruples  to  make  one,  and  shall  glory  in  doin^  it. 

The  general  question  is,  whether  this  case  is  within  tne  jurisdic- 
tion of  the  court?  I  lay  down  this  rule,  that  if  a  man  sells  bis 
interest  to  procure  a  person  an  office  of  trust  or  service  under  the 
government,  it  is  a  contract  of  turpitude :  it  is  acting  against  the 
constitution,  by  which  the  government  ought  to  be  served  by  fit 
and  able  persons,  recommended  by  the  proper  officers  of  the 
crown  for  their  abilities,  and  with  purity.  This  case  is  within  the 
reason  of  the  determinations  upon  marriage  brocage  and  post  obit 
bonds.  It  is  one  of  the  most  useful  jurisdictions  of  the  court,  and 
ought  to  be  exercised  upon  all  occasions. 

By  this  means  the  most  innocent  and  pure  officer  of  the  crown, 
whose  business  it  is  to  recommend,  may  have  his  honour  traduced 
and  scandalized.  It  is  no  uncommon  thing  to  sell  commissions  in 
the  army,  but  then  it  is  done  with  the  leave  of  the  crown,  as  a 
method  to  reward  merit  with  economy,  where  an  officer,  who  has 
deserved  well,  desires  to  retire,  and  the  person  to  succeed  him  is 
examined  by  the  secretary  at  war,  and  approved  as  a  proper  per- 
son: that  was  not  the  case  here,  but  the  defendant  sells  his  interest 
with  Mrs.  Stot  to  procure  a  commission.  The  case  of  Ive  v.  Ash 
is  very  different :  tne  commission  was  soki  by  leave  of  the  crown, 
the  defendant  surrendered,  and  it  was  the  plaintiff's  fault  that  he  did 
not  take  it. 

I  am  also  of  opinion,  that  if  the  defendant  might  sell  his  interest, 
vet  the  plaintiff  has  been  imposed  upon.  I  *do  not  ^  ^.g .  ■. 
believe  the  defendant  ever  intended  to  take  the  com-    ^  ^ 

mission  himself;  his  name  was  not  entered  on  the  list,  nor  is  it  in 
other  respects  at  all  probable ;  and  he  knew  that  the  plaintiff  was 
incapable  of  it,  by  having  worn  a  livery. 

See  all  4he  ceiei  upon  this  point  collected  in  Mr.  Cox's  note  to  Law  y.  Lawf  eit  ante, 
end  HartweH  ▼.  HartweU,  4  Vet.  81 1. 

Hussey  v.  Berkeley. 

(Reg.  Lib.  A.  176S,  UA.  630.) 

[6th  Jnne,  1763.  8.  C.  Amb.  608.  Serjt  Hill,  M88.  Coxe,  M88.] 

Deecriplton  of  legatee,  which  it  was  doubtfol  whether  it  applied  to  mother  or  daughter, 
held  from  the  conitruction  to  mean  the  former :  estrinsic  eridence  admitted,  bat  held 
to  amount  to  nothing. 

Opinion  giTon  Uiat  the  word  grandehildren  in  a  will,  eomprebenda  great  grmndcMU 
dren,  unleas  the  intention  appears  to  the  contrary ;  in  the  present  case  it  was  so  held, 
on  the  ground  of  the  testatrix  having  in  another  part  of  the  will  described  a  great 
grmnddaaghter  as  a  granddaughter. 

Widow  of  a  grandson  held  not  to  be  comprehended  under  the  description  of  a  grand- 
daughter. 

THE  Countess  Dowager  of  Tyrconnel,  by  her  will,  bearing  date 
the  26th  of  Mav,  1726,  after  giving  legacies  to  two  of  her  grand- 
children, Lady  Wetterville  and  Mrs.  Hussey,  of  100/,  each  to  bi 
rinors.  ADDointed  William.  Lord  Berkeley,  her  executor ;  desirL 
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him  to  pay  and  dispose  of » the  residue  of  her  personal  estate,  after 
paying  her  debts  and  legacies  to  such  person  and  persons,  and  to 
such  use  and  uses,  and  in  such  manner,  as  she  should,  by  any  letter 
or  writing  under  her  hand,  direct  and  appoint 

By  a  codicil  in  the  nature  of  a  letter,  of  the  same  date  as  her  will, 
she  gave  legacies  to  several  of  her  great-grandchildren,  and  also  to 
Lady  Dillon,  who  was  the  daughter  of  her  grandson,  Lord  Dillon : 
she  directed  that  the  100/.  given  to  Lady  Netterville  and  Mrs.  Hus- 
sey  should  be  paid  out  of  her  effects  in  Ireland.  She  gave  to  Miss 
Hussey  her  Indian  screen,  together  with  all  her  china  in  London ; 
in  another  part  of  the  codicil  she  gave  tho  china  in  a  small  Indian 
trunk,  as  well  as  the  china  in  another  chest,  to  her  granddaughter, 
r  *195  1  ^'^^  Hussey;  and  *if  her  effects  should  prove  to  be 
I-  -I     more  than  she  had  already  given  away,  she  desired 

the  residue  might  be  divided  between  her  grandchildren  named 
therein. 

The  countess  left  several  grandchildren  and  great-grandchildren 
surviving  her,  and  three  questions  were  made.  First,  Whether 
Mrs.  Hussey,  the  wife  of  the  plaintiff,  or  her  daughter,,  Miss  Hussey, 
were  meant  by  the  description  in  the  will  ?  and  it  was  proved  that 
the  testatrix  used  to  call  Mrs.  Hussey  by  the  title  of  Miss ;  and 
several  letters  from  the  testatrix  were  produced  which  were  directed 
to  the  Honourable  Miss  Hussey,  which,  it  was  contended,  both  from 
the  contents  and  the  title  of  "  honourable,"  which  applied  to  Mrs. 
Hussey  and  not  to  her  daughter,  to  be  intended  for  the  former. 
The  second  question  was,  whether  the  great-grandchildren  should 
take  a  share  of  the  residue  under  the  description  of  grandchldreni 
and  the  case  of  Crooke  v.  Brookeing,  2  Vem.  50,  106.  was  cited, 
which  was  a  devise  of  1500/.  in  trust  for  the  children  of  A.,  who 
had  one  child  and  several  grandchildren ;  and  it  was  held  that  the 
latter  should  not  take.  The  third  question  was,  whether  Lady  Dillon, 
who  was  only  a  grandchild  by  marriage,  should  take  under  that 
description  ? 

The  Attorney-General,  De  Grey,  and  Cox,  for  the  plaintiff;  Sewell 
and  Wedderburne,  Willes  and  Ambler,  Perrot  and  Maddocks, 
Hoskins  and  Lucas,  for  the  different  defendants. 

The  Lord  Chaitcellor. — As  to  the  first  question :  I  am  of  opinion 
that  the  testatrix  meant  the  great-granddaughter  by  the  description 
of  Miss  Hussey  in  the  codicil,  which  shows  she  meant  distinct 
persons :  the  letters  determine  nothing. 

r  'IQe  1  ^^  ^^  *^®  second  question:  I  admit  the  case  of 
^  J     *Crooke  v.  Brookeing.     The  word  children  meant 

those  in  the  degree  of  relationship  in  the  first  descent  (a);  but  as  to 

(a)  So  Lord  AWanlej  in  Reeves  v.  Bryroer,  4  Yes.  698,  remarked  that  ckildrtn 
might  mean  grandchildren  where  there  could  be  no  other  construction,  but  not  other- 
wise. In  the  same  manner  the  late  Master  of  the  Rolls,  in  Radcliffe  ▼.  Buckley,  10  Ves. 
201,  has  observed,  that  there  are  two  cases  where  the  word  has  received  this  eonstruc- 
tion ;  **  first,  the  case  of  necessity,  where  the  will  would  remain  inoperative  unices  tlw 
8Mia«  is  extended :  next,  where  the  testator  has  clearly  shewn  by  other  words,  that  be 
doea  not  use  the  word  *  children'  in  the  proper  sense,  but  means  it  in  a  more  eztenatre 
signification."  Firfe,  also.  Davenport  v.  Hanbury,  3  Ves.  267,  (where  WyUie  v.  Bladt- 
man,  Amb.  655,  &  I  Ves.  194,  is  more  corrpctl?  stated).  Horsepool  v.  Wstson, 
ih.  883.  Freeman  v.  Parslev.  ib.  421. 
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groftt  grandchildrent  I  incline  to  think  that  the  word  grandchildren 
would,  without  further  explanation,  comprehend  them;  for  in 
common  parlance,  which  is  the  true  way  of  interpreting  words  in  a 
will,  the  word  grandchildren  is  used  rather  in  opposition  to,  and 
exclusive  of,  children,  than  as  confined  to  the  next  descent,  the 
children  of  children,  and  must,  I  think,  have  the  effect  of  compre- 
hending both,  unless  the  intention  appear  to  the  contrary ;  but  in 
the  present  case  there  is  no  necessity  to  give  any  opinion  upon  that 
point,  as  here  the  testatrix  has,  in  so  many  words,  declared,  that  she 
meant  to  comprehend  great  grandchildren  under  the  word  grand- 
children ;  for  she  has  given  the  specific  legacy  of  china  to  her  grand* 
daughter.  Miss  Hussey,  who  is,  in  fact,  her  great  granddaughter, 
the  daughter  of  her  granddaughter,  Mrs.  Hussey :  that,  I  think,  is 
decisive  of  the  question. 

As  to  the  third :  there  is  no  colour  for  considering  the  widow  of 
the  grandson  as  a  grandchild,  she  is  onlv  so  by  marriage:  the 
testatrix  meant  such  as  were  her  grandchildren  by  blood. 

^Stanhope  v.  Manners.  [    ♦i»'^    ] 

(Reg.  Lib.  Min.  Trin.  1768.) 

rrth  A  8Ui  June,  1763.] 

Deed  of  mortgage  at  5  pier  cent,  eontained  a  proviso  that  as  often  as  the  intereat  ahoald 
be  paid  haU"  yearly  on  the  dayt  appointed,  or  within  three  months  next  after  each,  so 
moeh  should  be  deducted  as  would  make  the  interest  3}  per  cent.  By  a  separate 
agreement,  mortgagee  covenanted  not  to  call  in  the  money  within  five  yean,  unless 
the  interest  should  be  in  arrear.  The  first  half  year's  interest  not  having  been  ten- 
dered t^  after  the  three  months,  but  the  second  half  year's  interest  before:  held» 
first,  that  mortgagee  was  only  entitled  to  interest  at  6  per  cent,  for  the  half  year 
which  had  been  tendered  after  the  time ;  and  secondly,  that  in  consequence  of  the 
defiiult,  he  was  entitled  to  call  in  his  money. 

BY  indenture  of  mortgage,  bearing  date  the  19th  of  January, 
1759,  Sir  William  Stanhope  borrowed  10,000i  of  Lord  William 
Manners,  with  interest  at  5/.  per  cent  redeemable  upon  payment  at 
two  days  specified.  The  deed  contained  the  following  proviso: 
'*  That  when,  and  so  often  as  the  interest  of  the  said  principal  sum 
of  10,000/.  shall  be  paid  half  yearly,  on  the  19th  of  July,  and  the 
19th  of  January,  or  within  three  calendar  months  next  after  each  of 
the  said  days  respectively*  the  sum  of  62/.  10«.  shall  be  abated  and 
deducted  out  of  every  half  year's  interest  which  shall  be  so  paid ; 
and  interest  after  the  rate  of  8/.  15*.  for  every  hundred  of  the  said 
10,000/.,  so  often  as  such  interest  shall  be  paid  within  the  times 
aforesaid,  should  be  accepted  and  taken  by  the  said  Lord  William 
Manners,  his  executors,  administrators,  and  assigns,  in  lieu  and 
satisfaction  of  the  interest  above  covenanted  and  agreed  to  be  paid 
by  the  said  Sir  William  Stanhope,  his  heirs,  executors,  and  admin- 
istrators." 

By  a  separate  agreement  of  the  same  date,  it  was  agreed  that 
Lord  William  Manners  should  not  call  for  the  money  within  five 
years,  unless  the  interest  should  be  in  arrear,  and  in  that  case  that 
he  might  sue  for  the  same. 

The  first  half  year's  payment  (including  the  three  months  allowed), 
became  payable  on  the  19th  of  October,  1769 ;  it  was  not,  however, 
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tendered  till  the  1 0th  of  November.  Lord  William  wrote  an  answer, 
stating  the  agreement  and  omission,  and  insisting  upon  the  faflure: 
r  *198  1  *^^^9  ^^^^  some  further  correspondence,  on  the  1st 
'■  •'of  March,  1760,  he  gave  notice  to  be  paid  off  the 

principal.  On  the  18th  of  April,  being  within  the  three  months  after 
the  second  half  yearly  payment  became  due.  Sir  William  tendered 
half  a  year's  interest  at  6  per  cent  and  half  a  year's  -interest  at 
3}  per  centf  which  was  refused.  The  present  biU  was  filed  for  a 
specific  performance  of  the  agreement  to  take  3J  per  c^nt 

The  Attorney-General,  Thurlow,  and  Robinson,  for  the  plaintiff; 
Sewell,  De  Grey,  and  Hoskins,  for  the  defendant. 

The  Lord  Chaiccellor. — Two  questions  have  arisen  in  the  course 
of  this  transaction,  and  they  are  in  the  order  in  which  Mr.  Attorney- 
General  has  stated  them.  First,  Whether  the  first  default  of  paying 
interest  within  the  time  stipulated  defeasances  the  agreement  of 
abatement  of  interest,  and  annihilates  the  same?  And  secondly. 
Whether,  in  the  case  that  has  happened.  Lord  William  Manners  is 
relieved  from  his  contract  to  continue  the  money  for  five  years  t 

Though  I  see  no  unreasonable  circumstances  in  the  present  trans- 
action, yet  this  being  the  first  case  of  a  loan  for  a  fixed  unusoal 
stipulated  time,  made  during  a  period  ofpublic  distress  when  money 
was  dear,  it  behoves  me  to  be  cautious^  in  setting  a  precedent  upon 
the  duration  of  the  term,  and  the  quantum  of  interest  as  it  relates  to 
such  dm*ation. 

I  think,  however,  that  from  the  circumstances  attending  this  case, 
I  shall  be  relieved  from  peculiar  difficulty ;  for  I  see  nothmg  inequi- 
table in  the  agreement,  either  in  point  of  duration  or  qucmium  of 
interest,  and  the  case  must  be  determined  on  the  true  construction 
of  their  agreement. 

r  ^,gg  -J  *It  has  been  truly  said,  that  the  authority  of  this 
^  -I    court  has  assumed,  in  cases  of  mortgages,  the  old 

physical  maxim  ^/brma  dot  esse ;  and  that  if  the  interest  once  runs 
at  the  larger  rate,  it  shall  not  be  abated,  unless  you  hit  the  bird  in 
the  eye,  and  pay  or  tender  within  the  precise  time ;  that,  on  the 
other  hand,  if  it  first  runs  at  the  lower  rate  it  shall  not  be  raised 
even  on  a  gross  default  (a) ;  though,  in  fact,  the  substantial  rea- 
sonable agreement  between  both  parties  is,  if  you  are  punctual  to 
the  time  agreed  upon,  you  shall  pay  less  than  if  you  delay,  and  put 
me  to  an  inconvenience. 

I  believe  all  authorities  sensibly  founded,  but  I  never  heard,  or 
could  myself  discover,  the  sense  of  this  distinction. 

But  that  is  not  the  present  case,  for  this  is  a  special  agreement, 
and  words  cannot  be  stronger  to  express  the  intent  of  the  parties, 
that  in  every  instance,  when  the  time  had  been  neglected,  the 
abatement  should  not  be  accepted  ;  in  every  instance  where  the  3i 
was  tendered  in  time,  that  it  should  be  accepted :  and  this  seems  a 

(a)  Lady  HoUe<  ▼.  Wiw,  2  Vem.  289.  Strode  v.  Parker,  ib.  916.  Joiy  ▼.  Cox,  Pvcc. 
Can.  160.  NichollB  v.  Maynard,  3  Atk.  619.  Walmealey  ▼«  Booth,  Barnard.  Ch.  Bcp. 
481;  Bonafoua  v.  Rybot,  Burr.  1375,  which  caaea  have  overruled  Marquia  of  Hali&x  v. 
Higgena,  2  Vem.  134,  and  Brown  v.  Barkham,  1  P.  W.  652. 


CASES  IN  CHANCERY.  119 

[Digby  ▼.  Cnggi.} 

fair  circumstance  attending  an  agreement  of  time,  and  the  contrary 
opinion  would  be  very  dangerous,  viz.  that  one  default  should  run 
through  the  whole  term.  It  is  very  different  from  the  case  of 
common  mortgages ;  the  mortgagor  may  relieve  himself  by  trans- 
ferring the  mortgage.  Mr.  Sewell  seemed  to  aim  at  a  middle  case, 
as  if  Lord  William  ought  to  have  five  per  cent,  from  the  time  of 
notice ;  but  I  do  not  know  how  to  reach  that ;  it  is  not  within  the 
stipulation,  and  if  a  bill  of  foreclosure  had  been  p  <>oaq  -i 
♦brought,  I  must,  as  I  do  in  all  other  cases,  have    ^  -■ 

given  time. 

As  to  the  second  point,  I  am  of  opinion,  upon  the  same  con- 
struction of  the  agreement,  that  Lord  William  is  at  liberty  to 
recover  the  money.  The  words  are,  "  at  any  time  ;'*  and  this  was 
reasonable,  for  if  no  interest  whatever  was  paid,  though  it  might 
be  running  at  5  per  ceit/.,  yet  it  was  right  that  he  should  have  the 
power  of  calling  in  his  money. 

Digby  Y.  Craggs. 

(Reg.  Lib.  a,  1762,  fol.  477.) 

[8th  (&  10th  Jane,  1763.  8.  C.  Amb.  612.  Aston  MS8.  Sewell  M88.]     ' 
A  prior  incumbrancer  not  allowed  to  turn  interest  into  principal  by  indonement,  as 
against  a  aubseqaent  incumbrancer,  of  whom  she  had  notice. 

JOHN  NEWSAM  CRAGGS,  by  indentures  of  lease  and  release, 
bearing  date  the  21st  and  22d  of  December,  1752,  mortgaged  his 
estates  at  Chadshunt,  in  the  county  of  Warwick,  to  the  plaintiff, 
Mrs.  Digby,  for  securing  the  sum  of  14,000/.,  with  interest  at  ^per 
cent 

Being  indebted  for  interest  upon  the  said  mortgage,  by  indorse- 
ment on  the  said  mortgage  deed,  he  charged  the  premises  with  the 
further  sum  of  1247/. ;  he  afterwards  charged  tne  premises  with 
several  annuities  and  incumbrances,  of  which  Mrs.  Digby  had 
notice ;  and  becoming  still  further  indebted  to  her  for  interest  on 
the  said  mortgage,  by  another  indorsement,  bearing  date  the  17th 
of  March,  1757,  he  charged  the  premises  with  the  further  sum  of 
1342/.  I4s.  lid.  This  was  a  bill  for  interest  upon  the  whole  sum 
of  16,589/.  14*.  lid.  from  the  17th  March,  1757,  or  for  a  fore- 
closure. 

The  Attorney-General  and  De  Grey  for  the  plaintiff;  Sewell  and 
Wedderburne  for  the  defendant. 

*The  Lord  Chancellor. — The  second  point  made  ^  ^^oni  -i 
by  the  court  in  Mocatta  v.  Murgatroyd,  1  F.  W.  395,  *■  '«" "  J 
determines  this  case.  I  am  of  opinion  that  the  interest  cannot  be 
turned  into  principal  by  the  indorsement  of  the  17th  of  March,  1757, 
as  against  the  subseauent  annuities  and  incumbrancers,  Mrs.  Digby 
having  had  notice  oi  such  incumbrances. 

The  case  of  Greenly  v.  Howe,  at  the  Rolls,  18th  February,  1768, 
cannot  alter  my  opinion.  The  ground  his  Honour  proceeded  upon 
was,  that  if  the  first  mortgagee  had  filed  a  bill,  his  interest,  after  a 
report  confirmed,  would  become  principal ;  and,  therefore,  it  was 
reasonable  that  that  might  be  done  amicably  which  might  be  got  a 
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by  adverse  proceedings,  and  especially  as  the  costs  of  such  adverse 
proceedings  must  have  come  out  of  the  estate,  and  consequently 
would  have  lessened  the  security  of  the  other  incumbrancers.  If  a 
bill  had  been  filed  by  the  first  mortgagee,  it  seems  the  second  might 
have  redeemed  him. 

Mr.  Kenyon  had  thii  note  from  Mr.  Blencowe.  (Atton.) 

Countess  Gower  v.  Earl  Gower. 

(Reg.  Lib.  ▲.  1763,  fol  44S.) 

ruth  Jnne.  1763.  8.  C.  AmK  612.] 

By  devJM  of  all  taitetor'v  goods  and  chattels  in  and  aboot  his  dwelUng-hoose  and  ovtp 
houses  at  A.  at  his  death :  held,  that  running  homes  passed. 

EARL  GOWER,  by  a  clause  in  his  will,  bearing  date  the  23d 
of  December,  1749,  directed,  and  appointed,  and  thereby  declared 
his  desire,  that  all  his  plate,  furniture,  household  goods,  and  all 
books  and  other  furniture  of  his  said  library,  and  all  stores  and  im- 
plements of  all  sorts  and  kinds,  and  other  goods  and  chattels  what- 
r  *202  1  ^^^^^^  which  ^should  be  in  and  about  his  dweiling- 
*-  .  -'     house  and  out-houses  at  Trentham  at  his  death,  and 

all  other  his  plate  and  household  linen  (except  as  therein  excepted), 
should  be  preserved  for,  upon,  and  be  held  and  enjoyed  by  such 
person  or  jpersons  as  should  be  entitled  to  his  said  estates  in  the 
counties  oi  Stafford  and  Salop,  by  virtue  of  the  limitatFons  in  his 
son's  (the  defendant's)  marriage  settlement. 

Upon  a  bill  brought  by  the  executors  to  carry  the  trusts  of  the 
will  mto  execution,  one  question  was,  whether  the  running  horses 
at  Trentham  passed  by  these  words  7 

The  Lord  Chancellor. — I  think  that  the  testator's  intention  was, 
that  nothing  about  his  seat  at  Trentham  should  be  disturbed  to  the 
prejudice  of  the  present  Earl,  but  that  every  thing  both  of  profk 
and  amusement  should  pass.  I  am,  therefore,  of  opinion  that  the 
running  horses  passed  dv  the  description  of  goods  and  chatteb ; 
and  therefore  so  much  of  the  bill  as  claims  an  account  of  the  tes- 
tator's running  horsds,  and  other  effects  at  Trentham,  must  be 
dismissed. 

Taylor  v.  Clarke. 

(Keg.  Lib.  b.  1768,  fol.  366.) 

neth  June,  1768.  a  C.  8ewcU,M88.] 

'  xettator  devieee  leasehold  premiset  to  hie  executor,  titer  peyment  of  certain  wam^  to 
pey  the  rents  to  A  for  life,  end  then  that  his  natural  daughter  should  have  the  aame 
for  her  life;  and  in  case  Ae  should  die,  leading  no  lawful  issue,  he  bequeathed  the 
premises  to  his  executors,  to  be  sold  for  the  purposes  of  the  will:  held,  the  devise 
over  to  the  executors  not  too  icmote. 

THOMAS  BRYAN,  by  his  will,  bearing  date  the  26th  of  April, 
1748,  devised  (amongst  other  things),  to  his  executors,  their  exe- 
cutors, and  administrators,  all  his  farm  and  lands  at  Teddington,  in 
r  •aOS  I  ^^^  county  of  Warwick,  ♦which  he  held  by  lease 
^  J    from  the  crown,  upon  trust,  to  renew  the  said  lease 
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out  of  the  rents,  issues  and  profits  thereof;  and  after  payment  of 
the  yearly  rent  reserved  thereon,  that  they  should  pay  the  re* 
sidue  of  the  said  rents,  issues  and  profits  to  Martha  Clarke,  for 
her  life ;  and  then  that  his  natural  daughter,  Ann  Bryaif,  should 
have  and  possess  the  said  farm  and  lands,  and  the  lease  and  leases 
thereof,  for  her  life ;  and  in  case  she  should  die,  leaving  no  lawful 
issue,  then  he  bequeathed  the  said  leasehold  premises  to  his  said 
executors,  to  be  sold  for  the  purposes  of  his  will. 

The  cause  coming  on  for  further  directions,  one  question  was, 
whether  the  bequest  over  to  his  executors  was  void  or  not,  as  being 
too  remote, 

Sewell,  De  Grey,  and  Keate,  for  the  executors;  the  Attorney- 
General  and  Sir  Anthony  Abdy,  for  the  infant,  Ann  Bryan. 

The  Lord  CHAircfiLLOR. — The  questions  in  this  point  are,  1st, 
What  interest  Ann  Bryan  took  under  the  first  words  of  the  be- 
quest! and  2dly,  How  those  words  are  controlled  by  the  subsequent 
words? 

1st  It  is  certain  that  a  bequest  of  a  chattel  to  one  and  the  heirs 
of  her  body,  gives  her  the  whole  absolute  interest :  it  is  the  same 
where  it  is  to  one  for  life,  and  afterwards  to  the  heirs  of  her  body, 
as  these  words  would  constitute  an  estate  tail  in  a  freehold ;  but 
though  it  is  so  in  legal  strictness,  it  is  very  far  from  being  so  in  the 
vulgar  acceptation  of  testators :  and,  therefore,  in  the  case  of  per- 
sonal estate,  where  the  court  can  take  hold  of  particular  words,  it 
will  put  the  vulgar  sense  upon  a  bequest. 

I  construe  the  first  wordfs,  "to  her  for  life,  and  the  heirs  of  her 
body,"  as  if  it  had  been  to  her  and  her  executors.  But  however 
absolutely  a  man  may  have  given  by  his  will,  he  may  control  that 
gift  by  subsequent  words,  and  ♦make  the  interest  ^  ^^^q.  , 
which  he  has  given,  depend  upon  a  contingency.    I    *-  J 

think  I  am  bound  by  tne  autnorities  to  put  a  construction  on  the 
words  "  leaving  no  issue,"  agreeing  with  the  testator's  intention, 
expressed  by  those  words  in  their  popular  acceptation.  Forth  v. 
Chapman,  1  P.  W*  668,  is  in  point,  and  has  never  been  disputed. 
The  present  case  is  free  from  one  strone  objection  which  existed  in 
that,  where  there  were  freeholds  as  well  as  leaseholds,  and  yet  the 
same  words  were  construed  differently  when  applied  to  the  different 
sorts  of  property.  Here  the  testator  has  shewn  his  intention  in 
two  places:  first,  by  the  express  words  of  limitation  for  life;  se- 
condly, by  the  subsequent  words  "  not  leaving,"  &c.  Peacock  v. 
Spooner,  2  Ver.  43.  105.  2  Freem.  124,  indeed  had  no  words  or 
devise  over;  but  it  has  always  appeared  to  all  judges  as  a  very 
strong  determination.  I  searched  tne  Lords  Journals  to  see  whether 
any  notice  was  taken  of  the  statute  of  1 1  H.  7,  but  no  mention  was 
made  of  it  by  any  of  the  judges :  possibly,  therefore,  subsequent 
judges  may  have  found  it  out,  in  order  to  support  the  determina- 
tion. Viae  Lord  Hardwicke's  observations  on  this  case  in  Thee- 
bndge  v.  Kilbume,  2  Yes.  233,  and  in  Garth  v.  Baldwin,  ib.  660. 
In  Webb  v.  Webb,  1  P.  W.  132,  Lord  Harcourt  was  perfectly 
right  to  confine  the  determination  of  the  Lords  to  the  same  specific 
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case ;  but  in  Webb  v.  Webb  there  was  no  limitation  over :  it  does 
not,  therefore,  reach  this  case.  Read  v.  Snell,  2  Atk.  642,  comes 
very  near  the  present  case.  Beaucierk  v.  Dormer,  2  Atk.  308,  was 
in  case  she  shall  die  without  issue.  Upon  the  whole  I  think  this 
contingency  is  such  as  the  law  will  allow. 

8m  the  next  case,  and  alao  Bodens  ▼.  Lord  Galwaj,  p9»t,  and  the  note  to  it. 

[   •205   ]  •Grey  v.  Montagu. 

(Reg.  Lib.  ▲.  1763,  IbL  280.) 
[34th  &  36th  Feb.  1764.] 
Appointment  by  will  of  a  sum  of  money  to  several  persons  upon  the  death  of  testatrix's 

son  without  issue,  or  without  making  any  disposition  by  will  or  deed,  held  to  be  too 

remote  and  void. 

ANN  ROGERS,  by  her  will,  bearing  date  the  15th  of  December, 
1733,  after  giving  several  pecuniary  and  specific  le^cies,  and  all 
her  real  and  personal  estate  to  her  only  son,  John  Rogers,  whom 
she  appointed  sole  executor,  and  reciting,  that  by  indentures  of  lease 
and  release,  bearing  date  the  11th  and  12th  of  October,  1713,  and 
made  between  the  said  John  Rogers  of  the  one  part,  and  herself  of 
the  other,  certain  premises  were  conveyed  to  herself  and  her  heirs, 
subject  to  a  proviso  or  condition,  to  be  void  on  payment  of  the  annual 
sum  therein  mentioned  to  her,  and  also  upon  payment  of  the  sum  of 
3000/1  to  such  person  or  persons,  and  at  such  time  and  place,  as 
she,  by  her  last  will  and  testament  in  writing,  attested  by  two  or 
more  credible  witnesses,  should  order  or  appoint;  she  thereby 
appointed  and  ordered,  that  upon  the  death  of  her  said  son  without 
issue,  or  in  case  her  said  son  does  not  dispose  either  by  will  or  deed, 
which  shall  first  happen,  divers  sums  should  be  given  to  different 
legatees,  and  to  certain  charitable  purposes. 

The  testatrix  died  on  the  16th  of  April,  1734,  and  her  son,  John 
Rogers,  on  the  24th  of  June,  1758,  without  issue,  and  without  havii^ 
made  any  express  disposition  of  the  3000Z.  either  by  will  or  deed! 
This  was  a  bill  by  the  representatives  of  some  of  the  legatees  for  a 
sale  of  the  premises,  and  payment  of  the  legacies. 

Ambler  and  Galliard  for  the  plaintiffs. 

There  are  two  objections  made  to  the  claim  of  the  legatees.  The 
r  *206  1  ^"^  *^'  ^^^'  ^^^  contingency  to  them  is  *too  remote ; 
I-  ^    and  secondly,  that  the  appointment  of  the  testatrix  is 

repugnant  to  the  ownership  given  to  the  son ;  and  had  the  words 
been  no  more  than  upon  the  death  of  my  son  without  issue,  without 
any  words  to  show  an  intention  of  confining  it  to  a  failure  of  issue 
at  the  time  of  his  death,  it  would  have  been  too  remote ;  but  the 
courts  have  always  been  anxious  to  gather  circumstances  from  the 
will,  in  order  to  hasten  the  time  of  vesting,  that  they  might  give 
eflfect  to  as  much  of  the  will  as  possible.  Nicholls  v.  Hooper,  1  P. 
Wms,  198.  Target  v.  Gaunt,  ib.  432.  Pinbury  v.  Elkin,  ib.  563. 
Forth  v.  Chapman,  ib.  663.  Atkinsoij  v.  Hutchinson,  3  P.  Wms, 
258.  The  words,  in  case  my  son  does  not  dispose  by  deed  or  will, 
which  shall  first  happen,  distinctly  answer  both  objections,  because 
such  disposition  could  only  take  place  at  the  moment  of  his  death ; 
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and  the  bequest  to  legatees  is  a  proof  that  she  had  not  any  very 
remote  period  in  her  contemplation.  These  words  do  not  contain 
an  absolute  gift  of  the  property,  but  merely  a  power  of  appointment 
by  deed  or  will,  which  he  might  execute  or  not  as  he  thought 

E roper ;  and  as  he  has  not  chosen  to  execute  it,  the  legacies  must 
e  raised. 

Sewell  and  Willes ;  Wilbraham  and  Hoskins  for  the  different 
defendants. 

The  Lord  Chancellor. — I  think  this  as  clear  a  case  as  ever  came 
before  me  for  my  determination.  I  have  always  been  as  l-eady  as 
any  of  my  predecessors  to  lay  hold  of  expressions  of  testators  which 
might  shew  that  they  did  not  mean  to  use  the  words  **  dying  without 
issue**  in  the  legal  and  technical,  but  in  the  vulgar  sense.  But  where 
testators  seem  to  imagine  that  they  may  make  further  limitations 
of  personal  property  than  the  law  permits,  such  limitations  have 
long  since  been  considered  as  null  and  void.  The  p  ,207  n 
limitation  ♦in  the  present  case  is  after  a  remote  con-    »■  ■■ 

tingency,  and  an  absolute  power  of  disposition.  There  is  nothing 
in  the  will  to  restrain  the  contingency  to  the  time  of  John  Roger's 
death ;  and  this  limitation  over  is  after  an  absolute  interest  was 
vested  in,  and  an  unrestrained  power  of  disposition  was  given  to 
him. 

Bill  dismissed. 

This  decree  was  efterwardfl  affirmed  in  the  House  of  Lords,  2l8t  November,  1770. 
3  Toml.  P.  C.  316. 
See  the  precedmg  case,  and  also  Bodens  v.  Lord  Galwaj,  pott,  and  the  note' to  it 

Attorney-General  v.  Tyndall. 

(Reg.  Lih.  b.  1768,  fd.  390.) 

[llih  June,  1763.  8th  Mareh,  1764.  8.  C.  Amb.  614.  8eweII,  M8S.] 
Where  testatrix  devised  her  freehold  and  leasehold  estates  to  trustees,  which  she  direeled 
them  to  sell,  and  buy  ground,  and  erect  an  alms-house,  and  lay  out  the  residue  in 
land,  and  also  gave  the  residue  of  her  personal  esUte  to  the  like  ums  ;  the  devise  of 
the  freehold  and  leasehold  being  void  under  the  statute  of  mortmain,  part  of  a  decree 
at  the  Rolls,  which  declared  that  if  the  tnistees  could  obtain  the  gift  of  a  piece  of 
ground,  they  might  erect  an  alms-house  (giving  them  two  years  to  procure  such  gift), 
and  also  that  they  were  entitled  to  have  the  sssets  marshalled  so  as  to  throw  the 
debts,  dec,  on  the  leasehold,  reversed  on  appeal  by  the  Lord  Chancellor. 

MARY  PACKER,  by  her  will,  bearing  date  the  6th  of  Novem- 
ber, 1754,  devised  all  her  freehold  and  leasehold  estates  to  trustees, 
upon  tnist  to  sell  and  dispose  of  the  same :  and  out  of  the  moneys 
arising  by  such  sale,  part  she  willed  to  be  laid  out  in  the  purchase 
of  a  competent  piece  of  ground  for  erecting  and  building  an  alms- 
house in  the  parish  of  St.  James,  in  the  city  of  Bristol,  and  the 
other  part  to  be  laid  out  in  the  building,  erecting,  and  furnishing  the 
said  alms-house.  And  she  willed  that  the  whole  of  the  moneys  to 
be  laid  out  in  purchasing  the  ground,  and  erecting  such  alms-house, 
should  not  exceed  1400/. ;  *and  the  residue  of  the  p  ^nng  l 
money  arising  by  such  sale,  and  all  other  moneys  she    ^  ^ 

stood  possessed  of,  should  be  laid  out  in  the  purchase  of  lands  ' 
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the  nameii  of  trustees,  in  trust,  out  of  the  rents  and  profits,  to  pay 
certain  weekly  stipends  to  twenty  poor  persons  whom  she  had 
before  appointed  to  live  in  the  said  Vims-house.  And  until  such 
ground  and  alms-house  could  be  purchased  and  erected,  and  such 
lands,  &c.  out  of  which  the  said  weekly  allowance  was  to  arise, 
she  willed  that  the  moneys  arising  out  of  the  leasehold  and  freehold 
estates  should  be  placed  out  on  government  or  real  securities,  and 
the  dividend  and  interest  applied  to  increase  the  capital  fuiMl,  to 
answer  the  end  of  her  said  intended  charity  as  near  as  the  nature  of 
the  trust  and  circumstances  would  admit  of. 

Then  came  the  following  clause:  ''And  in  case  my  said  in* 
tended  charity  cannot  by  the  laws  of  the  realm  take  effect  in  man- 
ner as  I  have  expressed  myself,  then  I  do  hereby  give  the  money 
arising  by  sale  to  the  said  trustees,  upon  trust,  to  dispose  of  the 
same  for  such  charitable  uses,  intents,  and  purposes  as  shall  be  as 
near  agreeable  to  the  trusts,  intents  and  purposes  hereinbefore 
expressed  as  may  be,  and  the  laws  of  the  land  will  admit.  She 
then^ave  the  residue  of  her  estate  to  such  uses,  intents,  and  purposes 
as  aforesaid. 

The  cause  came  on  for  hearing  first  at  the  Rolls  on  the  10th  of 
December,  1750,  when  his  Honour  declared  the  devise  of  the  testa- 
trix's freehold  and  leasehold  estates  for  the  charitable  purposes  was 
void ;  and  directed  an  account  of  the  personal  estate,  tne  Master  to 
state  the  value  of  the  leasehold  estate,  and  costs  to  that  time  by 
consent,  out  of  the  estate. 

The  cause  coming  on  after  the  Master's  report  for  further  direc* 
tions  on  the  24th  June,  1761,  his  Honour  declared,  that  in  case  the 
defendants,  the  trustees,  could  obtain  by  gift  a  competent  piece  of 
ground  in  the  parish  of  St.  James  in  Bristol,  and  as  near  the  church 
r  *'209  1  **  "^>ght  *be,  for  the  purpose  of  erectinc  an  alms- 
^  J    house  for  the  poor  people  mentioned  in  the  will,  the 

charity  would  be  entitled  to  have  the  leasehold  and  mere  personal 
restate  so  marshalled  as  to  throw  the  debts,  funeral  expenses,  legacies 
and  costs  on  the  leasehold  estate,  in  order  to  have  the  mere  personal 
estate  free  and  clear,  to  be  applied  to  the  erecting  and  endowing 
the  alms-house  in  manner  directed  by  the  said  wiu ;  and  he  there- 
fore ordered  that  the  space  of  two  vears  should  be  allowed  the  said 
trustees  for  procuring,  if  they  could,  a  gift  of  such  piece  of  land, 
and  in  the  mean  time  the  leaseholds  should  be  sold,  and  be  laid  out 
in  the  purchase  of  3  per  cenU  consols,  &c. 

It  now  came  on  upon  appeal  by  the  next  of  kin  from  the  above 
decree. 

Sewell,  De  Grey,  and  Stainsby,  for  the  next  of  kin ;  the  Attorney- 
General,  Perryn,  and  Hoskins,  in  support  of  the  decree. 

The  Lord  Craiccblloiu — It  was  extremely  well  and  forcibly 
observed  by  Lord  Hardwicke,  in  the  Attorney-General  v.  Lord 
Weymouth,  Amb.  20,  that  the  true  end  and  design  of  this  statute  of 
mortmain,  was  to  hinder  gifts  of  dying  persons  out  of  a  pretended 
or  mistaken  notion  of  religion,  as  thinking  it  might  be  for  the  benefit 
of  their  souls,  to  give  their  lands  or  personal  estates  to  be  invested 
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in  lands  to  charities  which  they  paid  no  regard  to  in  their  lifetime ; 
and  therefore  the  act  provides,  ^  that  from  and  after  the  24th  of 
June,  1736,  no  manors,  lands,  tenements,  &c.  nor  any  personal 
estate  to  be  laid  out  in  the  purchase  of  lands,  &c.  shall  be  given, 
granted,  &c.  to  any  person  whatsoever,  in  trust,  or  for  the  benefit 
of  any  charity." 

And  that  learned  judge  appears  to  me  throughout    p     ^.^ 
the  ^several  judgments  which  he  pronounced  on  this    '-  -* 

statute,  to  have  persisted  with  great  firmness,  and  at  the  same  tir  lO 
with  great  candpr,  in  carrying  it  into  execution ;  and,  therefore,  in 
the  case  mentioned,  he  determined  on  hearing  the  plea  that  a  residue 
of  lands  converted  into  money  was  a  void  gift  to  a  charity.  In  that 
ease,  and  in  the  case  of  Mogg  v.  Hodges,  2  Ves.  52,  he  refused  to 
marshal  for  the  benefit  of  the  respective  charities ;  and  his  reason? 
appear  to  me  unanswerable.  He  asked,  What  is  the  will  7  it  is  an 
illegal  disposition  to  a  charity ;  and  am  I  to  set  up  a  compensation 
for  that? 

In  the  case  of  Sorresby  v.  Hollins,  9  Mod.  221, 6th  August,  1740, 
Lord  Hardwicke  shewed  his  equality  of  judgment  to  the  charity; 
and  in  the  case  of  Grimmett  v.  Grimmett,  Amb.  210,  even  more 
strongly. 

Having  premised  thus  much,  I  come  to  the  case  under  consider- 
ation (here  his  lordship  stated  the  case  very  fully). 

This  appears  to  me  to  be  a  new  case  arising  upon  the  statute  of 
mortmain,  a  law  founded  upon  good  sense  and  sound  policy;  and, 
therefore,  I  shall  think  it  my  duty  to  carry  it  into  execution  accord* 
ing  to  the  spirit  of  the  legislature.  The  decree  at  the  Rolls  has 
declared,  that  the  devise  of  the  freehold  and  leasehold  is  void  by  the 
statute  of  mortmain,  which  is  indisputable ;  the  freehold,  therefore, 
descends  to  the  heir :  the  remaining  question  is  only  what  is  to 
become  of  the  leasehold  and  other  personal  estate  consistently  with 
this  statute. 

The  specific  devise  of  the  leasehold  to  the  charity  being  void,  1st 
Shall  the  charity  take  it  as  part  of  the  residue  of  the  personal 
estate,  and  so  the  testator  do  per  obliquum,  quod  non  potuit  facere 
per  directum  f  Or  shall  the  court  say,  in  the  same  decree,  your 
intent  and  act  were  illegal,  but  I  will  help  you  at  a  shift,  and  do 
that  •for  you  which  you  could  not  do  for  yourself:  I  ^  *211  1 
will  contradict  the  legislator,  and  you  shall  be  enabled,    ^  J 

substantially,  to  give  your  lands  to  a  charity,  the  devise  of  which  I 
have  decreed  void,  because  given  to  the  same  charity.  This  seems 
to  me  a  strange  construction  to  put  upon  the  statute,  and  as  strange 
an  inconsistency  in  the  decree. 

The  mode  of  doing  this,  attempted  by  the  present  decree,  is  by 
marshalling  that  which,  in  the  light  that  the  court  saw  it,  was  one 
and  the  same  fund ;  for  it  having  decreed  the  specific  devise  of  the 
leasehold  void,  it  considered  the  leasehold  as  dropping  into  the  per- 
sonal estate  and  becoming  one  fund,  which  it  marshals :  this  I  do 
not  understand. 

The  old  rule  of  marshalling  assets  respects  two  different  funds,  and 
two  difierent  sets  of  parties,  where  one  set  can  resort  to  either 
Vol.  II.  17 
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fund,  the  other  only  to  one:  it  is  grounded  on  obvious  equity; 
it  does  no  prejudice  to  any  body,  and  it  eflectuates  the  testator's 
intent ;  but  where  there  is  no  double  fund,  what  is  marshalling  for 
the  residue  7  to  put  on  the  void  specific  legacy,  devised  of  the  per- 
sonal estate,  the  debts,  other  legacies  and  costs  that  the  charity  may 
have  pro  tanto  out  of  the  void  legacy  devised.  In  the  case  of  the 
Attorney-General  v.  Graves,  Amb.  155,  according  to  my  notes. 
Lord  Hardwicke  said,  *'  I  shall  not  set  up  a  new  rule  for  the  benefit 
of  the  charity,  but  they  may  have  the  benefit  of  the  old  rule.  When 
there  are  general  legacies,  and  the  testator  h$is  charged  his  real 
estate  with  payment  of  all  his  legacies,  the  personal  estate  not  being 
sufficient,  the  court  has  marshalled." 

r  ^2jo  1  If»  therefore^  I  were  of  opinion  with  the  decree  as 
^  -I     to  *the  residue,  I  should  be  against  this  confused  idea 

of  marshalling,  and  set  that  aside. 

But!  am  now  to  suppose  that  the  void  devise  of  the  leasehold 
dropped  into  the  residue  of  the  personal  estate,  and  that  it  bore  the 
proportion  of  debts  and  legacies  in  average,  and  augmented  the 
residue  for  the  charity.  J  am  of  opinion  this  could  not  be  done 
consistent  with  the  statute  of  mortmain,  and  the  intent  of  the  testa- 
trix :  1st,  because  the  words  of  the  statute  are  negative  that  no 
interest  in  land  shall  so  to  a  charity;  2dly,  because  it  was  the  intent 
of  the  testatrix  that  the  trustees  should  take  this  by  specific  devise, 
and  not  as  part  of  the  residue  of  the  personal  estate ;  and,  therefore, 
the  clause  whereby  the  testatrix  gave  ''all  the  rest  and  residue  of 
her  personal  estate  to  the  trustees  to  dispose  of  the  same  for  the 
charitable  ends,  intents  and  purposes  aforesaid,"  must  be  considered 
to.  mean  only  the  residue,  exclusive  of  the  lands  particularly  and 
specifically  devised ;  and,  therefore,  consistently  with  the  will  and 
statute,  the  charity  could  at  most  only  take  such  residue,  were  there 
no  other  objection  to  tlie  devise  of  such  residue.  But  I,  who  am 
bent  by  my  judgment  against  all  chicanery  to  avoid  the  statute, 
must  examine  the  grounds  upon  which  the  devise  of  the  residue  is 
at  all  to  be  supported. 

The  decree  aeclares,  that  the  residue  cannot  be  supported  to  pur- 
chase the  site  for  the  alms-house,  but  that  it. may  to  the  building  of 
the  alms-house,  if  ground  can  be  given :  and  .this  part  of  the  decree 
is  founded  on  the  authority  of  the  Attorney-General  v.  Bowles,  3  Atk. 
806.  2  Ves.  547. 

But  that  precedent  has  no  influence  on  my  judgment  (&)  ;  1st 
r  «213  1  because  building  on  a  site  is  laying  out  *the  money 
»■  J    in  realty,  and  therefore  contrary  to  the  spirit  of  the 

statute ;  it  improves  the  site,  is  demandable  in  a  prtBcipe^  and  is  a 

(6)  Mr.  Ambler,  in  his  report  of  this  case,  has  represented  his  Lordship  as  havinf 
Qsed  the  following  observations  upon  this  point :  "  The  decree  in  this  part  is  foanded 
upon  precedent  of  the  Attorney-General  t.  Bowles,  which  is  an  authority  for  the  Mas- 
ter of  the  Rolls;  but  I  ieel  only  one  authority,  that  of  the  House  of  Lords,  which  it  a 
superior  court;  no  other  authority  has  any  influence  on  my  judgment,"  p.  616.  It  is 
observable  thst  there  is  no  trace  whatever  of  this  expression  either  in  the  copy  of  the 
judgment,  which  is  fortunately  in  his  Lordship's  own  handwriting,  from  whence  the 
above  report  is  taken,  nor  in  the  Sewell  M88.  We  may  therefore  safely  coDdode,  horn 
the  known  iuocimcy  »f  that  reportvr,  that  these  woids  were  never  naed. 
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purchase  of  so  much  realty.  Such  a  determination  is  opening  a 
door  to  evade  the  statute,  to  those  donors  who  are  indifferent  in 
what  species  of  charity  they  bequeath  their  money,  whose  motive 
is  the  gratification  of  their  vanity,  and  not  the  service  of  the  poor. 
If  these  precedents  were  to  prevail,  we  should  see  alms-houses 
turned  into  palaces,  and  small  spots  of  ground  covered  with  im- 
mense buildings  (a).  2dly.  Because  it  is  contrary  to  the  intent  of 
the  testatrix,  who  has  intended  her  charity  to  be  entire,  and  not 
confounded  with  that  of  another.  To  make  her  go  begging  for 
ground  is  contrary  to  her  intention,  and  what  most  likely  sTie  would 
not  have  submitted  to :  it  is  departing  from  the  will  to  do  an  illegal 
act  ddly.  Because  such  construction  is  frittering  away  the  statute, 
and  is  productive  of  such  subtleties  ♦as  bewilder  and  j-  *qi4  i 
perplex  iudges.    The  two  propositions  in  the  statute    *•  -' 

are  as  clear  as  any  in  Euclid.  1st.  You  shall  not  give  land  to  a 
charity ;  2dly,  you  shall  not  realize  for  the  benefit  of  a  charity.  If 
the  doctrine  of'^the  Attorney-General  v.  Bowles  were  to  prevail, 
land  not  worth  50/.  might  become  worth  20,000/. 

As  to  the  gifl  of  the  general  residue  of  the  personal  estate,  I  hold 
that  void  likewise,  as  it  appears  to  me  to  be  given  to  be  laid  out  in 
lands  and  tenements.  It  is  devised  to  such  uses,  intents,  and  pur- 
poses as  aforesaid  ;  and  the  only  purposes  in  the  will  are  to  be  laid 
out  in  lands  for  charity.  Before  the  statute,  in  case  of  a  bill  brought 
for  the  purpose,  the  court  would  have  directed  the  residue  to  be 
laid  out  in  land.  In  Sorresby  v.  HoUins  the  original  intent  was  to 
lay  out  the  money  legally  in  land  or  othermse ;  here  the  original 
intent  was  to  lay  it  out  in  land  only.  The  trustees  cannot  depart 
from  the  original  intention,  nor  can  they  be  permitted  to  let  the 
money  remain  on  securities.  The  immediate  precedent  clause  is, 
*  and  in  case  my  intent  cannot  by  law  take  place,  the  trustees  are 
to  lay  out  the  money  to  such  charitable  uses,  intents,  and  purposes 
as  near  to  my  intention  as  can  be,  and  the  laws  will  permit* 
Whether  any  use  was  made  of  that  clause  at  the  hearing  does  not 
appear,  but  I  am  clear  that  it  is  a  fraudulent  and  a  void  clause :  it 
is  inserted  as  a  means  to  intimidate  the  heir-at-law,  and  the  next 
of  kin,  and  prevent  their  opposing  the  charity. 

I  am,  therefore,  of  opinion  that  the  decree  must  be  reversed, 
except  so  much  as  relates  to  costs,  the  accounts,  and  securities  of 
the  money  arising  by  sale  of  the  leaseholds ;  and  let  the  surplus  be 
distributed  according  to  the  statute  of  distributions. 

Upon  the  argument  of  the  case  of  the  Attorney-Genenl  ▼.  Downing,  Amb.  565^  the 
Attorney-General  (Mr.  Yorke)  *  taking  notice  of  the  present  caie, 
observed,  that  it  did  not  contradict  the  determination  in  the  Attorney-  |[  ^215  ] 
General  ▼.  Bowles,  but  was  distinguishable  from  it,  in  respect  that 
in  the  present  case  the  trustees  were  to  buy  the  land,  in  the  Attoroey-General  v. 
Bowles  they  were  only  to  trect  alms-houses ;  and  Lord  Northington  aswnted  to  the 
distinction.  He  said,  "  the  foundation  of  his  opinion  was,  that  the  testatrix  had  di- 
rected the  ground  to  bo  bought,  and,  therefore,  Uiat  he  should  have  been  disappointing 

(a)  The  same  opinion  was  expressed  by  Lord  Rosslyn  in  Blandford  ▼.  Thackerell, 
cit  po9t,  but  subsequent  cases  have  clearly  overruled  it.  Vide  the  observations  of  Lord 
AWanley  in  Corbyn  ▼.  French,  cit  pott^  and  the  note  at  the  end  of  this  case. 
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her  iatontion  if  he  had  gi^en  liberty  to  erect  an  alma-hooae  in  caae  any  body  weald 
have  given  the  land."    This  ie  the  true  ground  and  reason  of  the  present  decision. 

In  the  earlier  cases  of  Vaughan  v.  Farrer,  2  Ves.  182,  Castril  v.  Baker,  du  ib^  and 
the  Attorney-General  ▼.  Bowles,  the  doctrine  of  which  was  not  affected  by  this  de- 
termination ;  it  had  been  held,  that  land  might  be  built  upon  though  there  was  none 
alroady  in  mortmain.  The  construction  put  by  Lord  Hardwicke  upon  the  woid  ered 
was,  that  it  did  not  necessarily  imply  to  bnildr  mncJi  less  a  purchase  of  groand  for 
building :  that  it  might  mean  merely  endowment  or  foundation.  Subsequent  eaaeoy 
however,  beginning  with  Pelham  v.  Ander8on,)>ot/,  have  given  a  difierent  constmctioii 
to  it ;  and  it  is  now  considered  that,  **  prima  jfade,  the  testator  must  be  taken  to  mean 
by  that  word,  that  land  shall  be  bought"    0  Ves.  101. 

It  is  now,  therefore,  as  observed  by  the  preseut  Lord  Chancellor,  **  clearly  establiabed, 
that  unless  the  testator  distinctly  points  to  some  land  already  in  mortmain,  the  court 
will  understand  him  tu  mean,  that  an  interest  in  land  u  to  be  purchased,  and  the  gift 
k  not  good."  8  Ves.  644.  The  cases  on  this  point  are,  Pelham  v.  Anderson,  pti, 
Attorney-General  v.  Hutchinson,  Amb.  751,  &  ciu  1  Bro.  C.  C.444,  n.  Foy  v.  Foy, 
1  Cox,  163.  Attorney-General  v.  Bishop  of  Chester.  I  Bro.  C.  C.  444.  Brodie  v. 
Duke  of  ChandoB,  cit  ib.  Attorney-General  v.  Bishop  of  Oxford,  cit  ib.  Attorney- 
General  V.  Nash,  8  Bro.  C.  C.  688.  Blandford v.  ThackereU,  3  •Yea. 
[  *216  ]  jun.  288.  Corbyn  ▼.  French,  4  Yea.  418.  Chapman  t.  Brown, 
6  Yes.  404.  Attorney-General  v.  Persona,  8  Yes.  186.  Atlom^* 
General  ▼.  Davies,  0  Yes.  635.    Attorney-General  v.  Muaby,  1  Meiiv.  327.^ 

Howston  V.  Ives. 

(Reg.  Lib.  A.  1768,  foL  314.) 

[80th  May,  1764.  8.  C.  Seijt  HiU  M88.] 

Bequest  of  money  to  testator's  wife,  and  the  issue  of  her  body,  and  failing  eodi  imm 
to  such  of  his  heirs  whom  she  should  appoint  l^  written  will :  held,  that  the  subse- 
quent words  did  not  control  the  previous  limitation,  and  therefore  that  a  beqncrf 
over  of  the  money  was  void,  as  bcang  too  remote. 

HENRY  DOID6E,  by  his  will,  bearing  date  the  28th  of  August, 
1761,  devised  all  his  real  and  personal  estate  to  the  defendants, 
Ives  and  Pye  (his  executors),  upon  trust,  for  the  uses  therein  men- 
tioned. The  testator  then  bequeathed  to  Elizabeth  his  wife,  and 
the  issue  of  her  body,  and  failing  such  issue,  to  such  of  bis  heirs 
whom  his  said  wife  should  appoint  by  written  will,  and  to  Done 
else,  the  sum  of  3000/. ;  but  if  it  should  so  happen  that  his  said  wife 
should  die  intestate  and  without  issue,  in  that  case  the  testator  gave 
the  said  sum  of  3000/.  in  manner  following  (that  is  to  say),  to  the 
defendant  Wells  700/. ;  to  the  defendant  Sir  William  Trelawney 
1000/. ;  to  the  defendant  Ives  700/.;  to  the  defendant  Ann  Howston 
600/. ;  and  all  the  rest  of  his  real  and  personal  estate  he  gave  to 
his  wife  and  her  heirs  for  ever. 

The  testator  died  on  the  24th  of  December,  1761,  and  his  wife 
on  the  14th  of  March,  1762,  intestate,  and  without  ever  having  had 
any  issue.  This  was  a  bill  brought  by  the  plaintiff,  who  was  her 
brother  and  administrator,  praying  an  account  and  payment  of  the 
8000/. 

Yorke  and  Jones  for  the  plaintiff,  contended,  that  the  3000/.  was 
absolutely  given  to  the  wife,  and  that  the  devise  over  was  void, 
r  #2 17  "  '^^^y  ^^^^^  Peacock  v.  Spooner,  ^2  Vem.  43.  195, 
L  -**'  J  Bland  v.  Bland,  cit  2  Bro.  C.  C.  43,  The  Attorney- 
General  v.  Hall,  W.  Kel.  13,  Le  Rousseau  v.  Reed,  ante  p.  43, 
Grev  V.  Montagu,  ante  p.  205. 

The  Solicitor-General,  Sewell,  Hett,  and  Dunning,  for  the  de- 
fendants, argued,  that  she  had  only  a  life  interest  in  the  money. 
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with  a  power  of  appoidtment  That  though  the  words  at  the  begin- 
ning of  the  will  misht  by  themselves  have  been  extensive  enough 
to  give  her  an  absolute  interest,  yet  that  the  power  of  appointment 
controlled  the  effect  of  them.  Lamb  v.  Archer,  1  Salk.  225,  Pawlet 
V.  Dogget,  2  Vern.  67,  Martin  v.  Long,  ib.  151,  Pinbury  v.  Elkin, 
1  P.  W.  563,  Forth  v.  Chapman,  1  P.  W.  668. 

The  Lord  Chavcbllor. — I  look  upon  this  to  be  a  clear  case,  and 
that  the  claim  of  the  plaintiff  is  supported  by  every  principle  both 
of  law  and  equity.  I  think  the  construction  contended  for  by  the 
plaintiff  of  the  first  words  in  the  will,  is  confirmed  by  the  manifest 
mtention  of  the  testator  himself;  and  if  I  were  to  determine  against 
him,  I  should  introduce  perpetuities,  disorder  and  confusion  into  the 
principles  of  the  court,  and  the  limitation  of  estates. 

The  first  consideration  is,  what  interest  in  the  8000/.  was  limited 
to  the  wife  by  the  devise  to  her  and  the  heirs  of  her  body.  Now 
nothing  is  more  fully  established  than  this  rule,  that  when  a  person 
makes  use  of  the  words  issue  of  the  body  of  any  one  to  whom  he 
^ves  the  same,  when  there  are  none  such  living  at  the  time,  such 
issue  can  only  take  by  way  of  limitation,  because  they  cannot  take 
b^  purchase,  not  being  in  esse  at  the  time  of  this  bequest ;  therefore, 
if  it  had  related  to  real  estate,  it  must  have  given  Elizabeth  Doidge 
an  express  estate  tail :  and  *it  has  been  determined  ^  ^^ig  i 
in  many  cases  in  this  court,  which  have  now  esta-    >-  -' 

blished  it  as  a  principle,  that  where  the  first  taker  takes  a  chattel 
by  express  words  of  entail,  it  cannot  be  devised  over.  I  should  not 
only  contradict  the  rules  and  principles  of  legal  construction,  but 
shouM  also  in  this  case  defeat  the  will  of  the  testator,  if  I  did  not 
understand  the  words  to  my  tr/fe,  and  the  issue  cf  her  body,  to  be 
equivalent  to  my  wife,  and  the  heirs  of  her  body.  It  is  a  rule  which 
runs  through  the  cases  in  this  court,  that  after  an  express  limitation 
of  a  term  or  other  chattel,  it  cannot  be  devised  over. 

The  fiext  clause  in  the  devise  is  thq  power  of  disposing  by  will 
given  to  his  wife.  Now  supposing  this  to  be  a  power  of  appoint- 
ment, as  is  contended  for  by  the  (tefendants,  the  appointee,  if  there 
bad  been  any  such,  must  have  taken  under  Mr.  Doidge's  will  as  if 
he  had  been  named  expressly  therein,  and  then  the  devise  would 
have  been  "  to  my  wife  and  the  issue  of  her  body ;  failing  such 
issue,  to  A  B  the  appointee,  with  remainders.*'  IVow  it  is  clear 
that  this  remainder  to  A  B  would  not  have  been  good,  being  afler 
general  failure  of  issue ;  and  the  devisees  over  were  plainly  substi- 
tuted by  the  testator  to  take  the  same  estate  which  the  appointee, 
if  there  had  been  any  such,  would  have  taken.  If  he  intended  to 
give  it  to  her,  and  the  heirs  of  her  body,  he  could  not  propose  to 
give  it  over  upon  the  contingency  of  her  not  disposing  of  it,  and  her 
Dot  leaving  issue  at  her  death.  Suppose  that  she  had  had  a  son ;. 
upon  the  construction  contended  for  oy  the  defendants,  it  must  have 
remained  a  contingency  till  her  death ;  and  if  the  son  had  wanted 
part  of  this  money  to  put  him  out  apprentice,  or  settle  him  in  the 
world,  nothing  could  nave  been  raised  for  that  purpose.  The 
testator  took  it  for  granted  that  she  would  by  the  first  part  of  the 
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bequest  have  a  power  over  the  money,  and  therefore  he  does  not 
r  ^219  1  ''y  ^^^  ^'^'^  S'^^  ^^^  ^"^  power,  but  ^supposing  that 
^  -J     she  had,  gives  the  money  over  if  she  did  not  exercise 

it :  he  was  not  mistaken  in  his  intention,  but  mistook  his  power. 

I  think  this  case  is  as  strong  again  as  those  cited  by  Mr.  Yorke; 
it  would  be  very  strange  to  alter  a  particular  estate,  given  by  the 
the  first  part  of  the  devise,  by  what  appears  to  me  a  forced  con- 
struction of  the  latter  part.  I  am,  therefore,  of  opinion  Mrs.  Doidge 
took  an  absolute  interest  in  the  legacy  of  3000/. ;  that  the  limitation 
over  to  the  persons  in  the  said  will  is  void,  and  must  decree  for  the 
plaintiffs  accordingly. 

Vide  Boden  v.  Lord  Galway,  pott,  and  the  cases  cited  in  the  note  to  it. 

Camden  v.  Morton. 

[PaKh.  1764.  8.  C.  Seijt  HUl,  M88.  Sewell,  MSa] 
(Neither  in  the  Register's  Book,  nor  the  Minute  Book.) 

Brown  v.  Quitter. 

(Reg.  Lib.  A.  1 763,  foL  483.) 

rut  June,  1764.  8.  C.  Amb.  619.  8eijt.  Hill,  MS8.  SeweU,  M88.] 
Whether  lessee  of  a  house,  who  is  under  covenants  to  repair,  accidents  by  fire  excepted, 
the  house  being  burnt  down,  and  lessor,  who  had  insured,  having  received  the  tnnt- 
ranee-money^  but  neglecting  to  rebuild,  is  «ntitled  to  an  injunction  till  the  house  is 
rebuiH,  against  an  action  at  law  brought  by  the  lessor  for  the  rent,  qumre. 

THE  authority  of  these  cases,  as  well  as  thst  of  Steele  v.  Wright,  determined  by 
Lord  Apsley,  cit  I  T.  R.  708,  having  been  much  shaken,  if  not  entirely  overruled  by 
the  late  cMes  of  Hare  v.  Groves,  8  Anstr.  687,  and  HoltsappfeH  r.  Baker,  18  Ves.  116, 
the  Editor  has  not  given  any  report  of  them.  The  point  in  which  they  differ  fnMn  thess 
subsequent  decisions,  is,  the  circumstance,  that  in  all  of  them  ths 
r  *220  1  landlord  had  insured  and  received  *  the  insurance-money :  and  there- 
fore had  the  value  of  the  thing  which  was  the  subject  of  the  contraet 
with  the  lessee.  As  to  him,  therefore,  no  Ion  had  happened.  Accordingly,  the  Loid 
Chief  Baron,  in  Hare  v.  Groves,  suggested  that  there  **  might  be  some  equity  to  say, 
that  he  should  not  keep  the  house,  or  its  value,  and  receive  the  rent  also,  but  should 
either  put  the  value  down  again  for  the  use  of  the  lessee,  or  remit  the  rent"  It  is  diA 
ficult,  liowever,  to  conceive,  as  was  observed  in  the  last  of  these  cases  (p.  118),  how 
that  distinct  contract,  merely  for  the  advantage  of  the  leesor,  with  which  the  leasee  has 
no  concern,  can  effect  the  right  as  between  them. 

Bramhall  v.  HalL 

(Reg.  Lib.  1. 1768,  fol.  601.) 

[25th,26lh.  27th,  &  30th  of  June,  1764.   8.  C.    Amb.  467.   Seijt  Hill,  M8S.  Sew- 

ell,  M88.] 
Defective  execution  of  a  power  refused  to  be  supplied  in  favour  of  a  natiuil  son  againit 

persons  claiming  under  a  subsequent  valid  execution  of  it. 

ANN  HATTERSLEY  being  seised  in  fee  of  certain  premises 
at  Dalton,  in  the  county  of  York,  previous  to  her  marriage  with 
George  Bramhall,  entered  into  articles,  bearing  date  the  14th  of 
September,  1727,  whereby  the  said  George  Bramhall  covenanted 
with  trustees,  that  the  said  Ann  Bramhall  should  have  full  power 
and  authority,  either  by  will  or  by  deed,  as  she  should  think  most 
convenient,  to  give  aw<iy  and  dispose  of  the  said  premises,  from  and 
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after  her  decease,  to  any  person  or  persons  whatsoever*  and  their 
heirs  and  assigns  for  ever,  and  without  the  hindrance,  Slc^  of  the 
said  George  Bramhall,  or  any  person  claiming  under  him :  and  that 
the  said  George  Bramhall,  his  heirs,  &c.,  should,  upon  the  request 
of  the  said  trustees,  do  such  further  acts  for  *con-  j-  ^oqi  i 
finning  the  same,  as  should  be  thought  requisite.   The    ^  ^ 

marriage  took  efiect. 

Ann  Bramhall  had  a  son  by  the  said  George  Bramhall,  previous 
to  the  marriage,  called  sometimes  Hattersley,  and  sometimes  Bram- 
hall, and  who  was  then  married  to  the  plaintiff. 

By  indentures  of  lease  and  release,  of  the  3d  and  4th  of  Septem- 
ber, 1735,  reciting  the  articles,  Ann  Bramhall,  without  her  husband, 
in  consideration  of  a  portion  then  had,  or  to  be  had,  by  the  said 
Thomas  Bramhall  (the  natural  son),  with  Elizabeth,  his  then  wife, 
and  for  natural  love  and  affection  for  her  son,  and  providing  a 
maintenance  and  jointure  for  the  said  Thomas  and  Elizabeth,  after 
her  decease,  and  settling  the  premises,  by  virtue  of  her  power  and 
authority,  granted,  bargained,  and  sold  the  premises  to  trustees, 
from  and  after  the  death  of  herself,  to  the  use  of  the  said  Thomas 
Bramhall  (the  natural  son),  for  life ;  remainder  to  Elizabeth  his  wife 
for  her  life, for  her  jointure,  with  divers  remainders  over:  but  if  the 
said  Thomas  Bramhall  should  die,  and  leave  no  issue  by  the  plain- 
tiff, then  that  the  said  trustees  should  stand  seised  of  one  moiety  to 
the  use  of  the  right  heirs  of  the  said  Ann  Bramhall,  and  of  the  other 
to  the  use  of  the  plaintiff  for  life,  with  like  remainder  over. 

In  1740,  Ann  Bramhall,  together  with  her  husband,  Thomas 
Bramhall,  levied  a  fine  of  the  premises,  and  by  indenture,  bearing 
date  the  7th  of  November,  the  uses  were  declared  to  Ann  BramhaU 
for  life ;  remainder,  as  to  one  moiety,  to  trustees,  upon  certain  trusts ; 
as  to  the  others,  to  the  same  uses  as  were  limited  by  the  deed  of 
1785,  omitting  only  the  limitation  to  Elizabeth  for  life. 

George  Bramhall,  and  Ann  his  wife,  and  Thomas  Bramhall,  her 
natural  son,  being  dead,  in  1758,  Elizabeth,  his  widow,  brought  this 
bill  to  be  let  into  possession  *of  the  estate  for  her  p  ^^q  -i 
life,  and  for  an  account  of  the  rents,  &c.,  claiming    ^  -■ 

under  the  deed  o(  1735. 

The  defendants,  by  their  answer,  contended,  that  the  indentures 
of  1735  were  voluntary,  and  made  without  consideration,  and  that 
the  plaintiff  was  not  entitled  to  have  any  defect  made  good,  and  that 
no  portion  was  paid  with  the  plaintiff  as  recited  in  the  deed. 

The  Solicitor-General,  Sewell,  and  Sir  Anthony  Abdy  for  the 
plaintiff. 

It  must  be  admitted,  that  the  deed  of  1735  is  void  at  law,  as  a 
declaration  of  uses,  but  equity  will  supplv  all  defect  in  it.  Fother- 
gill  V.  Fothergill,  2  Freem.  257,  1  Eq.  Ab.  222.  Smith  v.  Ashton, 
1  Ch.  Ca.  263.    Stapihon  v.  Stapilton,  1  Atk.  2. 

The  wife,  on  her  marriage,  reserved  a  power  of  appointment,  and 
the  husband  agreed  to  join.  By  the  deed  of  1727,  her  power  could 
be  executed  even  at  law,  the  husband  joining  with  her;  and  if  he 
had  refused,  this  court  would  have  ordered  him ;  and  though  equity 
will  not  interpose  for  a  volunteer,  yet,  in  all  cases,  except  against 
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purchasers  and  creditors,  it  will,  upon  ccmsideration  of  natural 
affection. 

Yorke  and  Hoskins  for  the  defendants. 

Plaintiff  is  a  volunteer,  and  has  therefore  no  equity  upon  which 
to  ground  her  application.  There  is  a  total  defect  in  the  commence- 
ment of  the  grant,  from  the  want  of  a  fine.  Where  a  fine  is  levied, 
it  will,  in  general,  let  in  ail  legal  incumbrances,  but  here  the  fine  is 
levied  by  different  parties,  and  expressly  to  different  uses.  When 
there  is  any  meritorious  consideration,  the  court  always  finds  some 
equitable  ownership  or  agreement  to  support  and  carry  into  execu- 
r  •223  I  ^^^°*  ^^  *  power  in  a  settlement  be  *defecti vely  exe- 
^  -1    cuted  in  favour  of  children  or  creditors,  the  court  will 

aid.  So  also  where  a  feme  covert  executes  her  power  defectively; 
so  in  cases  of  equitable  ownership,  where  the  estate  is  in  the  hus- 
band. Here  there  is  no  meritorious  consideration ;  no  blood,  no 
merit ;  it  is  all  bounty.  In  Fursaker  v.  Rotunson,  Prec.  Can.  475, 
the  court  refused  to  supply  a  surrender  of  copyhoM  for  a  natural 
daughter,  on  the  ground  of  there  beins  no  consideration  of  bloocL 
Stapilton  v.  Stapilton  was  aided  by  me  legal  reasoning,  and  tbe 
very  peculiar  circumstances  of  the  case,  vane  v.  Fletcher,  1  P. 
W.  854.     Shaw  v.  Standish,  2  Vem.  826. 

The  Lord  Charobllor. — ^I  am  of  opinion,  that  the  plaintiff  is  not 
entitled  to  relief,  for  it  does  not  appear  that  she  is  anything  more 
than  a  volunteer.  And  as  nothing  would  pass  by  that  deed  at  law, 
either  as  a  declaration  of  uses,  or  in  any  other  way,  equity  cannot 
interfere  to  supply  the  defect,  as  being  a  defective  execution  of  a 
power.  For  it  is  merely  voluntary,  as  it  does  not  appear  that  any 
portion  was  then  paid  as  the  consideration  of  the  deed,  or  any  future 
portion  afterwards  paid,  as  seemed  to  be  intended,  or  supposed  to 
DC,  by  the  deed.  This  defect,  likewise,  is  prayed  to  be  supplied 
against  those  who  claim  under  a  subsequent  effectual  execution  of 
the  power  and  legal  conveyance  of  the  estate :  a  case  much  less 
favourable  than  if  it  had  been  against  the  heir  only  of  the  grantors. 
But  even  against  those  I  am  of  opinion,  the  plaintiff  could  have  had 
no  relief:  for  the  deed  of  1735  is  not  grounded  upon  the  considera- 
tions even  of  blood  (according  to  the  common  law  idea  of  blood), 
which  would  have  been  a  good,  though  not  a  valuable  consideration. 
I  know  of  no  case  where  a  defective  execution  of  a  power  has  been 
r  «224  1  supplied  *in  equity  in  favour  of  a  natural  son,  to 
^  ^    whom  no  meritorious  consideradon  could  arise. 

Bill  dismissed. 

Mr.  Bagden  in  hii  Tvhithle  treatias  on  Poweii,  u  of  opinion,  d»t  Lord  Novtbfnglea 
wae  not  correct  in  holding  a  considenition  to  be  neceseaiy  ;  and  relying  upon  tlie  caae 
of  Rippon  ▼.  Dawding,  Amb.  565,  which  was  decided  |0n  the  authority  of  Wright  ▼. 
Lord  Cadogan,  pott  obaervea  that  equity  ought  to  have  lent  its  aid,  on  the  principle 
that  the  agreement,  having  been  made  on  marriage,  the  husband  would  be  compelled 
to  make  a  legal  settlement  It  is  observable,  however,  that  in  those  eases,  tfao  oovt 
interfered  against  the  heir-at-law  of  the  contracting  party  :  in  Uie  present  case  there 
was  a  subsequent  effectual  execution,  against  which  tbe  court  refused  to  interpose  in 
hehslfof  one  whose  equity  as  arising  from  Che  marriage  contract,  was  in  no 
superior  to  that  of  tlie  persons  daimbg  wider  the  subsequent  talid  < 
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Sheldon  v.  Cox. 

(Keg.  Lib.  b.  1763,  foL  435.) 

[27th»  SOth,  80tb  of  June.  2d  of  July,  1764.  8.  C.  Amb.  6S4.  Sewell,  M86.] 
Mortgage  held,  notwithstanding  a  recital  in  the  declaration  of  trust,  to  have  obtained  a 

security  to  the  extent  of  the  interest  of  mortgagor  in  the  premises. 
Notice  to  agent  held  to  affect  principals,  and  no  difference  in  this  case  by  his  being 

oirtt«r  of  tiM  estate. 
Notice  of  an  unregistered  mortgage  held  to  affect  subsequent  mortgages,  who  had 


BY  ftn  act  of  parliament,  29  Gea  2,  Dr.  Markham  and  Mr.  Salter 
were  empowered  to  purchase  estates  in  and  near  Dean's  Yard^ 
Westminster,  to  enable  them  to  ^build  a  square,  &c.,  ^  ^qqr  i 
for  the  better  accommodation  of  the  school,  &c.  '•  J 

The  defendant  Cox  (who  was  a  barrister,  and  appeared  to  have 
taken  the  management  of  the  afiair  upon  himself),  purchased  a 
parcel  of  grotmd  with  old  houses  upon  it,  which  was  held  of  the 
dean  and  chapter  of  Westminster,  and  having  got  a  renewal 
according  to  the  powers  in  the  act  for  ninety-nine  years,  on  the  18th 
of  May,  1767,  borrowed  8500/.  of  the  plaintiff,  Colonel  Sheldon,  and 
gare  him  a  declaration  of  trust  of  the  premises  as  a  security,  and 
alao  delivered  him  the  renewed  leases ;  but  this  security  was  not 
registered.    The  declaration  recited  the  act  of  parliament,  that 
Markham  and  Salter  had  assigned  all  their  powers  under  the  act  to 
Cox.    It  also  recited  the  purchase  of  the  ground,  and  the  renewal 
of  the  leases  by  Cox,  and  also,  that  it  was  the  intent  of  all  parties, 
that  afler  such  estates  should  be  bought  in.  Cox  should  with  all 
convenient  speed,  dispose  of  the  ground  upon  which  such  new 
square  and  street  were  intended  to  be  built  at  proper  ground  rents, 
and  when  the  same  were  completed,  should  sell  such  ground  rents, 
and  apply  the  money  arising  thereby  in  discharge  of  all  money  laid 
out  in  the  purchase  of  the  said  estates,  and  other  expenses  attending 
the  scheme  proposed  by  the  act  of  parliament,  and  to  account  with 
Markham  and  Salter  for  the  residue  thereof. 

Cox  having  built  nine  houses,  four  of  which  were  erected  upon 
the  ground,  in  security  to  plaintiff,  grants  a  lease  of  all  the  nine  to 
the  defendant  Hoare,  reserving  a  ground  rent,  which  was  said  to 
be  done  for  the  purpose  of  establishing  a  rent,  and  Hoare  was 
declared  in  writing  to  be  only  a  trustee  in  such  lease  for  Cox. 

On  the  13th  of  March,  1758,  an  assignment  was  made  by  Hoare 
to  Markham,  of  the  four  houses  for  securing  2800/. 

K)n  the  22d  of  July  an  assignment  is  made  of  all  ^  i^^q^  ^ 
the  nrae  houses  to  defendant  Drummond,  by  Hoare,  for  L  '^  J 
securing  5000/.,  and  by  an  indorsement  they  are  afterwards  made 
a  security  to  Drummond  for  1000/.  more. 

Neither  Drummond  nor  Markham  had  actual  personal  notice  of 
the  mortgage  to  the  plaintiff,  nor  of  each  other's  mortgage.  But 
they  admitted  in  their  answers,  that  they  had  employed  Cox  as  their 
sole  counsel  and  agent  in  these  transactions.  Thev  had  both  regis- 
tered their  morlgaffes,  which  the  plaintiff  had  not  done. 

This  was  a  bul  by  the  plaintiff  for  a  sale  of  the  premises,  and  to 
be  paid  the  money  he  had  advanced  in  the  first  place. 
Yorke  and  Sewell  for  the  plaintiff. 
Vol.  II.  18 
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Three  questions  arise  for  the  determination  of  the  court  upon  the 
present  case.  The  first  is  as  to  the  extent  of  the  plaintiff's  security, 
whether  it  is  confined  to  the  ground  rents,  or  extends  to  the  build- 
ings T  There  seems  little  difficulty  in  that  point  Cox  intended  to 
give  a  security  to  the  extent  of  his  interest  in  the  premises,  and  the 
plaintiff  to  receive  it  Jhe  whole  premises  are  mention^  in  the 
declaration  of  trust  The  second  question  is  upon  the  point  of  notice, 
whether  the  defendants  Drummond  and  Markham  are  to  be  affected 
by  the  notice  given  to  Cox.  It  has  been  long  since  decided  that 
notice  to  agent  affects  the  conscience  as  much  as  notice  to  principal. 
Brotherton  v.  Hatt,  2  Yem.  574.  Jennings  v.  Moore,  2  vern.  609. 
The  third  question  is,  whether  notwithstanding  such  notice  the 
defendants  are  not  entitled  to  priority  by  reason  of  their  securities 
being  registered  before  the  plaintiffs.  The  object  of  the  registering 
act  was  to  prevent  prejudice  to  bond  fide  purchasers,  and  is  directed 
against  prior  and  secret  conveyances.  But  where  the  subsequent 
purchaser  or  mortgagee  has  due  notice,  the  evils  against  which  the 

^  -J    It  is  like  the  practice  upon  the  statute  of  Hen.  8»  oo 

conveyances  by  bargain  and  sale  enrolled.  It  never  was  doubted 
upon  that  statute  that  notice  would  not  afiect  the  conscience  of  a 
subsequent  purchaser.  In  Le  Neve  v.  Le  Neve,  Amb.  436,  3  Atk. 
646,  1  Yes.  64,  this  doctrine  is  well  laid  down  by  Lord  Hardwicke, 
and  the  cases  cited  by  him  can  leave  no  doubt  upon  the  point 
Lord  Forbes  v.  Neelson,  Nom.  Forbes  v.  Deniston,  1  Yes.  67, 4 
Toml.  P.  C.  189.  Blades  v.  Blades,  1  Eq.  Ab.  358.  Chivall  ▼.  Ni- 
cholls,  1  Stra.  664. 

The  Solicitor-General  andSkynner;  Comyn;  Wedderbumeand 
Maddocks,  for  the  different  defendants. 

As  to  the  point  of  notice;  the  plaintiff  left  Cox  in  the  jpowenion 
of  the  legal  estate  which  has  now  come  to  Drummond ;  he  is  not  a 
purchaser  with  actual  notice,  which  he  positively  denies  by  his  an- 
swer. It  is  at  most  constructive  notice,  which  this  court  ought  to 
be  very  unwilling  to  act  upon.  As  to  the  extent  of  the  security,  it 
was  evidently  the  intention  of  the  plaintiff  and  Cox  to  make  the 
ffround  rents  only  a  security  to  the  plaintiff.  The  recital  of  the 
declaration  of  trust  mentions  that  Cox  was  to  dispose  of  the  ground 
upon  which  the  new  squares  and  streets  were  to  be  buih  at  proper 
ground  rents.  They  only  intended  the  ground  rents  to  be  a  security, 
in  order  to  leave  room  to  Cox  to  execute  the  general  scheme, 
which  couki  not  be  done  if  the  security  were  to  extend  to  the 
buildings. 

The  Lord  CnAifOfiLLOR.— I  am  clearly  of  opinion  that  Colooel 
Sheldon  was  to  have  a  security  to  the  extent  ot  Cox's  interest,  and 
that  the  recital  in  the  declaration  of  trust  makes  no  difference* 
r  4228  1  ^^^  ^  ^^^  ^^  taken  a  building  lease  of  Cox,  with 
I-  -I    notice  of  the  plaintiff's  mortgage,  I  think  he  wouM 

have  been  liable  to  the  plaintiff's  demand ;  and  though  it  wouM 
have  been  a  very  hard  case,  and  I  should  have  felt  great  pain  in 
making  such  a  decree,  I  think  I  should  have  been  bound  to  declare 
him  so. 
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As  to  the  second  point,  it  is  a  fixed  and  settled  principle  that 
notice  to  an  agent  is  notice  to  the  principal.  If  it  were  held  other- 
wise it  would  cause  great  inconveniences^  and  notice  would  be 
avoided  in  every  case  by  employing  agents.  Cox  being  owner  of 
the  estate  makes  no  diderence.  He  acted  in  diflbrent  capacities ; 
and  it  is  therefore  the  same  as  if  it  had  been  in  different  persons. 
There  is  no  difference  also  between  personal  and  constructive  no- 
tice in  its  consequences,  except  as  to  guilt 

8dly.  The  statute  of  Anne,  7  Anne,  c.  20,  was  only  intended  to 
protect  purchasers  against  secret  conveyances.  It  does  not  afiect 
the  question  of  notice.  It  leaves  that  as  if  the  statute  had  never 
been  made  (6). 

Hale  V.  Beck,  [    •22»    ] 

(Reg.  Lib.  ▲.  1763,  M.  368.) 

[Tthand  9th  Joly,  1764.  8.  C.  SeweU  M88.] 

liOgacy  to  tnuteei  to  be  put  out  upon  wcurity,  the  interest  to  be  paid  to  A,  and  in  cater 
ahe  marry  or  die  the  interest  to  be  paid  to  B,  in  trust  for  her  till  she  came  to  the  age 
of  twenty-one  years;  held  that  B  was  absolutely  entitled  to  the  legacy. 

ELIZABETH  HALE  by  her  will,  bearing  date  the  0th  of 
March,  1758,  gave  to  trustees  3007.  upon  trust,  from  time  to  time 
during  the  widowhood  of  the  plaintiff  Anne  Hale,  to  place  the 
same  out  at  interest  upon  such  security  as  they  should  think  meet ; 
and  the  interest  and  prodnce  thereof  from  time  to  time  to  pay  to 
the  same  plaintiff  during  her  widowhood ;  and  if  she  should  many 
or  die,  then  the  interest  of  the  said  300/.  to  be  paid  to  the  plaintiff 
Anne  Hale,  her  daughter,  an  infant,  in  trust  for  ner  till  she  came  to 
the  age  of  twenty-one  years :  the  testatrix  likewise  gave  the  sum 
of  1000/.  to  the  same  trustees  upon  trust  to  pay  the  interest  to  the 
plaintiff  till  she  came  of  age ;  and  in  case  she  was  not  entitled  to  a 
certain  sum  under  the  marriage  settlement  of  her  father,  then  to 
pay  the  whole  of  the  said  sum  of  1000/.  to  her,  her  executors,  ad- 
ministrators, or  assigns. 

One  question  in  this  cause  was,  whether  the  plaintiff,  the  infant, 
was  entitled  to  the  legacy  of  300/.  absolutely. 

The  Lord  Chaitcellor — Thought  that  though  this  legacy  was 
expressed  to  be  only  given  in  trust  during  infancy,  yet  tlmt  the  in- 
fant was  entitled  to  it  absolutely.  Vide  JPhilipps  v.  Charaberlayne, 
4  Ves.  51.    Etvide  Peat  v.  Powell,  ante  Vol.  1.  479. 

*The  Attomey-General  v.  Tyler,    [  #230    ] 

(Reg.  Lib.  ▲.  1763,  fol.  892.) 
filth  July,  1704.] 

In  en  information  at  the  relation  of  a  lonatie  a  proper  relator  was  directed  to  be  ap- 
pointed, who  might  be  reaponaiMe  for  the  coata  of  the  auit. 

THIS  was  an  information  at  the  relation  of  Griffiths  Vaughan, 
who  was  a  lunatic.    Sewell,  Hoskins,  and  Madocks  now  moved 

(6)  Vide  Morecock  ▼.  Dickens,  Amb.  678.  JoUand  ▼.  Stainbridge,  3  Vea.  478,  and 
see  all  the  cases  elaborately  commented  upon  in  the  judgment  in  Bushell  ▼.  Busheli; 
1  Sch.  4fe  LeC  103.  Et  vide  Biddulpb  ▼.  St.  John,  8  Sch.  4fe  Lef.  532. 
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that  a  relator  might  be  appointed  in  this  cause,  who  might  bo  res- 
ponsible to  the  defendants  for  the  costs  of  the  suit  in  case  the  said 
information  should  be  dismissed ;  or  otherwise,  that  the  defendant, 
Thomas  Vaughan,  who  had  wholly  acted  as  solicitor  in  the  cause, 
might  enter  into  a  recognizance  in  such  penalty  as  the  court  might 
direct  in  case  such  information  should  be  dismissed ;  and  that  all 
further  proceedings  might  be  stayed  till  such  relator  be  appointed, 
or  such  recognizance  entered  into. 

The  Solicitor-General  for  the  relMors. 

The  Lord  Chancellor  accordingly  directed  that  all  further  pro- 
ceedings in  the  cause  should  be  suspended  until  a  proper  person 
should  be  named  as  relator.  See  Mitford  on  Pleading,  last  ed  23, 
and  the  note  to  it,  where  this  case  is  alluded  to* 

[    '231    ]  *Philpot  V.  WiUiams. 

(Rag.  Lib.  b.  1763,  IbL  441.) 

[iSth  A  17th  July,  1764.  8.  C.    Seij.  Hill,  M88.} 

A  by  deed  usigna  the  cargoes  of  two  Bhipe  to  B  and  0,  hot  haa  no  chaiter-partj  or 
tail  of  lading  to  deliver  to  them.  On  the  arrival  of  one  of  the  ahipa  be  aiaigna  to 
another  penon,  and  afterwarda  comnuta  an  act  of  bankruptcy :  held,  that  B  and  C 
not  having  been  ready  to  take  poflaewion  of  the  ahip  on  her  arrival  had  Uier^y  par- 
mitted  A  to  continue  reputed  owner,  under  the  statute  of  21  Jac  1.  c.  19. 

KNOX,  a  merchant  at  Bristol,  by  deed  poU»  bearing  date  the  8th 
of  September,  1761,  assigned  to  Light  and  Hutchinson  of  London 
two  entire  cargoes  of  tobacco  and  pig-iron,  then  loaden,  or  which 
should  be  loaden  on  board  the  King  of  Prussia  and  Ck>n8tant  Mat- 
thew, consigned  to  him  at  Bristol  from  Virginia :  and  the  consider- 
ation was  mentioned  to  be  the  sum  of  8000/.,  part  of  a  larger  debt 
due  from  Knox  to  Light  and  Hutchinson. 

By  indenture  bearing  date  the  21st  of  November,  1761,  Light  and 
Hutchinson,  in  consideration  of  the  sum  of  3000/.  lent  them  by  the 
plaintiff,  assigned  to  him  the  said  two  cargoes  by  way  of  security. 
No  vouchers  or  documents  relating  to  these  cargoes  were  ever  de- 
livered over  either  to  I^ight  and  Hutchinson  or  to  the  plaintiff:  the 
ships  belonged  to  Knox,  so  that  there  could  be  no  charter-party ; 
and  it  was  proved  that  in  the  Virginia  trade  it  was  not  customary 
to  send  the  bills  of  lading  otherwise  than  by  the  ship  which  brought 
the  cargo. 

On  the  3d  of  December,  the  King  of  Prussia  arrived  in  the  port 
of  Bristol,  of  which  Knox  sent  Light  and  Hutchinson  advice,  which 
they  received  in  London  on  the  5th.  In  the  interval  between  the 
5th  and  the  11th  Knox  entered  the  carso  at  the  custom-house,  and 
landed  part  of  the  goods,  which  he  sold.  Neither  the  plaintiff  nor 
Light  and  Hutchinson  took  possession  of  the  cargo  till  the  11th,  on 
which  day  Knox  committed  an  act  of  bankruptcv. 
r  •232  1  *This  bill  was  brought  by  the  plaintiff  to  have  the 
L  -*     money  arising  from  the  sale  of  these  cargoes  (which 

had  by  the  consent  of  all  parties  been  sold,  subject  to  the  present 
question,)  paid  to  the  plaintiff.  The  defendants  were  Lady  Williams, 
who  claimed  under  a  subsequent  assignment  from  Knox,  the  assig- 
nees, and  Light  and  Hutchinson. 
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Sewell  and  Comyn  for  the  plaintiiT;  Yorke  and  Hett  for  the 
defendants,  Light  and  Hutchinson,  in  the  same  interest  with  the 
plaintiQ^ 

Two  objections  are  made  to  the  claim  of  the  plaintiff.  Ist  That 
there  was  no  proper  assignment.  Ships  at  sea  and  cargoes  are 
assignable  though  there  be  no  delivery ;  though  it  is  prudent  to  have 
a  bill  of  sale  or  bill  of  ladmg,  but  in  the  present  case  the  impossibi- 
lity of  an  actual  delivery  takes  it  out  of  the  statute  of  Elizabeth. 
The  second  objection  is,  that  Knox  was  left  to  order  and  manage 
the  cargoes,  and  was  in  such  management  at  the  time  of  the  act  of 
bankruptcy.  The  statute  of  James  is  directed  against  any  person, 
with  consent  of  the  true  owner,  keeping  possession  of  goods.  There- 
fore if  the  goods  are  at  home,  there  should  be  a  delivery  of  them ; 
if  they  are  abroad,  the  documents,  as  bills  of  lading,  charter-parties, 
&c.  should  be  delivered.  Now  here  there  was  nothing  left  in  the 
hands  of  Knox  to  deliver. 

Ambler  and  Madocks,  Willes  and  Perryn  for  the  other  defen- 
dants. 

The  Lord  Chancellor. — Although  it  has  been  allowed  that  a 
merchant  having  a  cargo  actually  delivered  on  board  of  a  ship 
consigned  to  him,  or  having  a  ship  at  sea,  may  assign  such  cargo  or 
ship  before  its  arrival,  yet  it  is  necessary  that  in  every  such  case  all 
the  proper  documents  should  be  delivered  over  to  the  assignee.  Thus 
if  the  assignment  be  of  the  *ship,  the  bill  of  loading  j.  ^^^  ^ 
must  be  assigned ;  or  if  of  goods,  the  charter-party    L  •' 

or  bills  of  lading.  If  the  fact  be  that  none  of  these  documents  exist, 
vet  the  party  to  whom  the  ship  or  goods  are  assigned  over  should 
be  ready  at  the  spot  where  the  ship  is  expected  to  arrive,  in  order 
to  be  ready  to  take  immediate  possession.  And  this  is  founded  on 
solid  justice ;  because  were  he  to  leave  the  ship  or  good^  for  a 
moment  in  the  possession  of  the  assignor  he  might  dispose  of  them, 
and  commit  great  fraud  and  imposition  on  unsuspecting  persons ; 
for  as  consignee  in  possession  he  has  an  apparent  right  to  dispose 
of  the  goods,  or  to  assien  the  invoices  or  bills  of  lading.  It  is,  there- 
fore at  his  own  peril  where  any  person  takes  such  naked  assign- 
ments without  any  document  whatsoever. 

In  the  present  case  the  bill  of  sale  was  in  itself  void,  for  it  is  of 
cargoes  loaden  or  to  be  loadcn :  and  it  has  not  been  shewn  that  any 
were  in  fact  there  actually  loaden  on  board.  Knox,  therefore,  had 
nothing  to  assign ;  and  his  bill  of  sale  was  fraudulent,  and  within 
the  statute  of  Elizabeth.  I  also  think  that  this  case  comes  within 
the  statute  of  the  21  Jac.  1.  c.  19.  the  goods  being  in  the  possession 
of  Knox  at  the  time  he  became  a  bankrupt.  I  must  therefore  dis- 
miss the  bill. 

The  transfer  or  mortgage  of  a  ship  or  cargo  at  lea  is  generally  made  bj  an  aasign- 
ment  of  the  bills  of  lading,  Ac,  But  a  bill  of  lading  is  by  no  means  a  necessary  in- 
strument for  the  transfer  of  property  in  goods  consigned  to  the  owner.  If  the  best 
delivery  is  given  that  the  nature  of  the  case  will  admit  of,  it  will  take  it  out  of  the 
atatnte.  Biown  ▼.  Heathcote,  1  Atk.  160.  Ex  parte  Matthews,  2  Ves.  872.  Gillespy 
▼.  Coatts,  Amb.  662,  AtkioMn  v.  Mating,  2  T.  R.  464.  Ex  parte  Stadgroom,  1  Yea 
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Jan.  16a.lCox,834.  Mantonv.  Moora,7T.R.67.  Joomt.^Owjw, 
[      *234      ]     16  East  21.    Meyerv.  Sbarpe,  STannt.  74.    ButthedeliTeiy  oftlM 

grand  bill  of  sale  will  not  be  sufficient  if  tbere  has  been  an  oppofto- 
nity  of  taking  possession.  Ex  parte  Matthews,  ante.  Hall  ▼.  Gnmey,  Co.  B.  LI  8S3L 
Where  a  ship,  however,  was  known  to  be  in  a  fofeign  port,  it  was  held  not  to  be 
necessary  for  the  mortgagee  to  take  possession  of  her  till  her  arrival  In  Great  Bnttta. 
Ex  parte  BatMn,  3  Bro.  C.  C.  862. 

The  Attorney-General  v.  Heartwell(a). 

[18th  July,  1764.  8.  G.  Amb.  451.  Coxe,  M88.] 

Testator  by  will  executed  previotu  to  the  statute  of  9  Geo.  8,  devises  his  real  eslste 
and  also  his  personal  to  be  laid  out  in  land  for  a  charitjr ;  hy  »  codicil  eub^eyiieni  to 
the  statute  not  attested  he  confirms  the  will :  held,  that  it  operates  as  a  new  will,  and 
that  the  bequest  of  the  penranal  estate  is  void. 

RICHARD  HEARTWELL  by  his  will,  bearing  date  the  ISth 
of  December,  1734  (which  was  previous  to  the  statute  of  mort- 
mam)  {b),  devised  all  his  real  estate,  and  also  after  giving  diver» 
legacies,  bequeathed  the  residue  of  his  personal  estate  to  be  laid 
out  in  land,  and  settled  to  certain  charitable  uses. 

By  a  codicil,  bearing  date  the  16th  of  July,  1739,  (made  after  the 
statute),  and  not  attested  b^  three  witnesses,  after  giving  certain 
legacies,  he  confirmed  the  dispositions  in  his  will. 

The  testator  died  on  the  11th  of  August,  1739,  and  this  was  an 
information  to  have  the  real  and  personal  estate  applied  according  to 
the  directions  in  the  will. 

r    *235     1        ^^  ^®  opening  of  the  cause  it  was  treated  by  the 
'-  J     ^counsel  for  the  information  as  a  question  already 

settled  and  determined  by  the  cases  of  Ashburnham  v.  Bradshaw, 
2  Atk.  36,  and  Willett  v.  Sandford,  1  Ves.  178,  cit  Amb.  452. 

The  Lord  Chaitcsllor,  however,  started  a  distinction  between 
those  cases  and  that  part  of  the  present  case  which  related  to  the 
devi^  of  the  residue  of  the  personal  estate  to  be  laid  out  in  land ; 
in  those  cases  the  devise  was  of  real  estate,  here  of  personal,  and  a 
will  speaks  at  different  times  with  respect  to  the  different  estates. 

(This  was  a  surprise  upon  the  counsel  on  all  sides,  who  were 
not  prepared  to  speak  to  this  question.  However  it  was  argued 
instanter.  Amb.) 

The  Lord  Chaitcellor. — I  shall  always  think  myself  happy  when 
I  can  by  authority  of  law  control  foolish  and  superstitious  acts  of 
persons  disposing  of  their  estates  in  mortmain. 

The  distinction  in  Ashburnham  v.  Bradshaw  is  not  now  to  be 
disputed.  It  was  founded  upon  the  certificate  of  eleven  judges, 
though  I  think  a  great  deal  might  be  said  against  the  determina- 
tion. 

The  true  reason  why  a  will  of  land  takes  effect  from  the  making 
is,  because  a  man  is  not  presumed  to  give  more  than  he  had  at  the 
time.  It  might  have  been  held  that  a  will  of  land  is  not  complete 
till  death,  and  that  till  then  it  is  ambulatory.    The  devise  in  that 

(a)  The  Editor  has  not  been  able  to  find  any  entty  of  this  dectsbn  either  in  the 
Register  book,  or  in  the  minute  book. 

(b)  9  Geo.  2.  c  36,  the  time  mentioned  bj  the  statute  is  fivm  and  after  the  84lh 
of  June,  1736. 
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case  would  have  been  within  the  statute.  However  the  judges 
were  of  a  different  opinion. 

That  was  the  case  of  a  real  estate.  But  as  of  a  personal  estate 
it  admits  of  a  difierent  construction.  It  must  be  taken  to  be  such 
as  he  leaves  at  the  time  of  his  death.  The  statute  makes  an  intes- 
tacy. 

*Thi8  statute  differs  from  the  statute  against  pa-  ^  ^^^g  n 
pists  (a).    The  devise  is  made  absolutely  void.    On    I-  -I 

the  other  statute  it  is  defeated  by  the  incapacity  of  the  person  to 
take.  This  distinction  was  taken  by  Lord  Hardwicke  in  Mogg  v. 
Bath  Hospital,  2  Yes.  52.  The  line  is  to  be  drawn  at  the  death. 
The  thing  does  not  exist  till  then.  He  might  or  might  not  have 
any  personal  estate  at  the  time  of  the  will. 

If  it  rested  on  this  only  I  think  it  would  be  within  the  statute. 
But  here  the  codicil  alters  the  residuum,  and  quo€Ld  the  personal 
makes  a  new  will.  It  confirms  the  will,  and  consequently  makes  a 
new  publication  of  it. 

Arnold  v.  Eempstead. 

(Reg.  Lib.  ▲.  1768,  foL  516.) 

rSSd  July,  1764.  8.  C.  Amb.  466.] 

Deriie  of  tn  aniraity  to  testator**  wife  doriog  her  widowhood,  charged  on  hia  real 
ealate:  held,  that  she  must  elect  to  take  either  nnder  the  will,  or  her  dower. 

WILLIAM  TAPPING,  by  his  will,  bearing  date  the  17th  of 
February,  1756,  gave  to  Ann,  his  wife,  afterwards  the  wife  of  the 
defendant  Kempstead,  two  leasehold  houses  in  Westminster  and 
Chelsea,  for  Ufe,  with  remainder  to  the  plaintiff,  William  Arnold, 
the  son  of  his  nephew  John  Arnold.  He  also  gave  her  an  annuity 
of  lOL  during  her  life,  so  long  as  she  continu^  a  widow,  to  com- 
mence from  his  death  {20L  to  be  paid  within  twelve  months),  out 
of  the  rents  and  profits  of  his  freehold  estates  in  Westminster,  and 
likewise  gave  her  several  articles  of  furniture,  &c.  The  testator 
also  gave  all  his  said  freehold  ^estates  to  the  said  ^  ^^^  ^ 
John  Arnold  for  life,  with  remainder  to  the  plaintiff    ^  ^ 

and  his  heirs,  subject  to  the  payment  of  the  said  sum  of  10/.  to  his 
wife  during  her  widowhood. 

The  defendant  having  entered  into  possession  of  the  leasehold 
houses,  and  brought  a  writ  of  dower  in  the  Common  Pleas ;  this 
was  a  bill  for  an  account  and  injunction,  and  that  she  might  elect 
either  to  take  under  the  will,  or  abide  by  her  dower.  She  insisted 
by  her  answer  upon  both. 

Yorke  and  Stainsby  for  the  plaintiff. 

The  Solicitor-Greneral,  and  Madocks,  for  the  defendant,  cited 
Lawrence  v.  Lawrence,  2  Vem.  365,  Lemon  v.  Lemon,  2  Eq.  Ab. 
353,  and  Hitchin  v.  Hitchin,  Prec.  Can.  133,  2  Vern.  403. 

The  Lord  Chamcbllor. — ^The  principle  upon  which  the  cases 
adduced  for  the  defendants  were  decided,  is  perfectly  sound,  but  I 

(a)  11  db  IS  W.  3.  c  4,  repealed  under  the  Umitationa  contained  in  18  G.  3.  c  60, 
4c  Sl  O.  8.  e.  as. 
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do  not  think  it  applicable  to  the  present  case.  In  those  cmses  the 
testator  had  not  devised  expressly  in  lieu  and  satisfaction  of  dower» 
nor  was  there  anv  thing  inconsistent  with  the  widow's  taking  both ; 
but  here  it  was  the  manifest  intention  of  the  testator  to  give  this 
aQnuity  in  satisfaction  of  dower :  he  has  disposed  of  all  his  freehold 
estates  subject  to  the  annuity,  so  that  his  widow  could  have  no 
more  out  of  the  estates  than  the  annuity.  Her  claim  of  dower  is  in 
contradiction  to  the  will»  and  if  she  insists  upon  it^  she  must,  ac* 
cording  to  the  principle  in  Noys  v.  Mordaunt,  2  Yemi  581,  give  iq> 
the  devise. 

The  general  doctrine  on  this  subject,  upon  which  all  the  cases  agree,  has  been 
stated  as  follows:   the  right  to  dower  being  in  itself  a  clear  legal  right,  nn  intent  U» 

'exclude  it  must  be  demonstrated  by  etpreis  woids,  or  by  dear  awl 
[      *238      3     manifest  implication ;  the  instrument  must  contain  some  pnkviskni 

inconsistent  with  the  assertion  of  the  right  to  demand  dower.  Vide 
cases  cit  9upra,  Strahan  ▼.  Sutten,  3  Yes.  249.  Birmingham  v.  Kirwan,  2  8cL  dc  Lef. 
444.  Lord  Dorchester  ▼.  Earl  of  Effingham,  Coop.  Bep.  819,  and  eases  ^tl. 

There  has,  however,  been  a  considerable  difference  of  opinion  as  to  the  apptteatida  of 
thu  rule  to  the  case  of  a  devise  of  an  annuity  to  the  widow,  charged  upon  the  real 
estate.  The  first  case  in  which  the  question  arose  (for  the  early  cases  dted  in  the  ar- 
gument merely  decided  that  the  gift  of  an  estate  to  another  person  did  not  exdode  the 
wife  from  claiming  dower),  was  that  of  Pitts  v.  Snowden,  before  Lord  Hardwicke,  at, 
1  Bro.  C.  C.  S92.  His  Lordship  there  held,  that  a  devise  to  the  widow  of  an  annuity, 
with  a  clause  of  entry,  did  not  bar  her  of  dower.  This  was  followed  by  the  present 
decision  against  the  claim  of  the  widow;  but  it  does  not  appear  that  Pitts  ▼.  Snowdso 
was  cited :  it  is  indeed  most  probable  that  it  was  not,  as  Lord  Northington  would  hardly 
have  overruled  the  decision  of  so  great  an  authority,  without  having  noticed  it,  and 
stated  his  reason.  The  next  case  was  Villareal  v.  Lord  Clalway  (Amb.  682,  aad  nton 
fully  reported  1  Bro.  C.  C.  292,  n.)  before  Lord  Camden.  His  Lordship  having  the 
two  conflicting  authorities  before  him,  adopted  the  opinion  of  Loid  Northington  in  the 
present  case,  and  was  afterwards  followed  by  8ir  Thomas  Sewell  in  Joiiea  v.  Collier, 
Amb.  730,  and  Mr.  JnsUce  Buller  in  Wake  v.  Wake,  8  Bro.  C.  C.  t66.  1  Yea.  jvu 
886.  The  opinion  of  Lord  Hardwicke,  on  the  other  hand,  in  &vo«r  of  the  claim  is 
dower,  has  been  sdopted  by  Lord  Rosf lyn  in  Pearson  v.  Pearson,  1  Bro.  C.  C.  291 ; 
Lord  Thurlow  in  Forster  v.  Cook,  3  Bro.  C.  C.  347,  and  received  considerable  connte- 
nance  in  the  elaborate  judgment  of  Lotd  Alvanley  in  French  v.  Davies,  %  Vesi  jon.  ATI. 
Hie  Lordship,  however,  did  not  go  the  length  of  giving  any  determination  upon  tbe 

subject;  *tbat  case  only  deciding,  that  an  annuity  claimed  (AH  of  a 
[     *239       ]     mixed  fundt  composed  of  the  real  and  personal  estate,  did  not  bar 

the  widow.  The  last  case  upon  this  point  Is  GfeatoreX  v.  Cary, 
6  Yes.  616,  which,  however,  did  not  meet  with  a  very  full  disonssion,  in  which  caeethe 
like  point,  as  to  the  daim  out  of  a  mixed  fund,  was  again  decided  by  Lefid  Alvaal^  m 
the  same  manner. 

Though  the  number  and  weight  of  these  authorities  are  thus  nicely  balanced,  yet  it 
seems  probable,  both  from  the  more  recent  date  of  the  dedsions  in  ikvoof  of  the  daim 
to  dower,  and  from  the  language  which  the  court  has  adopted  in  those  and  sioiikr  casai^ 
that  a  stronger  indication  of  intention  would  now  be  required,  in  order  to  put  the 
widow  to  her  election,  than  the  mere  devise  of  an  annuity,  with  a  power  of  entry  to  vh 
force  the  payment  of  it.  This  conclusion  also  derives  great  support  from  the  late  derision^ 
that  the  claim  to  dower  is  not  barred  by  a  devise  to  the  widow  of  land  for  Hfe,  which  is 
part  of  the  same  estate  out  of  which  she  dnims  dower.  Binnlnghem  v.  Kirwan.  Lord 
borchester  v.  Earl  of  Effingham,  anig, 

Wright  V*  Lord  Cadogan. 

Kt  i  contra, 
(Reg.  Lib.  b.  1764,  fol.  88.) 
[9th  12th,  18th  k,  14th  Nov.  1764.  8.  C.  Amb.  468.  8er).  Hilf,  M88.] 
A  woman  being  entitled  to  the  trust  of  a  vsveiaion  in  fee  of  lands,  by  aniclie  piwioas 
to  her  marriage,  reserves  to  herself  a  power  of  disposing  of  all  her  «l«te  Uieiseh^sa 
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Mahedwold  think  praper:  anappointiMiitaAnrwAidiiiMdebjlMriiifiifoarofliir 
Jmibuid  and  childnn  lield  good,  altluHii^  no  urnnywaoBQimt  rtYenioa  was  erct 
exaeoted. 

Appointment  to  all  and  efevy  the  daughter  and  danghtenr  of  A  and  the  heui  of  their 
iMdj  and  bodiee,  and  in  defiralt  of  avieh  imie,  over;  there  being  only  two  daughterly 
and  one  of  them  dying  under  twenty-one  without  iaaae:  held,  that  the  aurtimg 
dau^ter  was  entitled,  though  there  were  no  croM  reraainden. 

Testator  gives  to  his  executor  an  annuity  of  200L  charged  on  his  real  estate^  and  pay» 
ble  at  certain  specified  periods;  by  a  codicil,  attested  by  two  witnesses  only,he  gives 
him  another  annuity  of  a  IWLtpatfoMe  aa  menHaned  in  hit  irill:  held,  that  tho 
executor  was  entitled  to  both,  the  latter  annuity  being  payable  out  of  his  perMxnal 


Though  a  use  or  trust  must  siise  out  of  the  original  feoffment  to  uses,  yet  they  need  not 

be  qpeeiilcally  created  at  the  thne  of  the  executiun  of  the  deed. 
The  statote  of  frauds  has  only  imposed  a  fimn  in  declaring  the  use,  the  control  of  the 

use  remains  as  it  was  belbie  the  statote,  the  abeolutewiU  and  deckredintSBt  of  the 

owner* 

FRANCIS  SMITH,  alias  Carrington,  upon  his  marriage  with 
Mary,  the  sister  of  Sir  Henry  Englefield,  by  his  marriage  settle- 
ment, dated  the  27tb  Febmaiy,  17»Q,  conveyed  •his  ^  »24§  "i 
real  estates  in  the  counties  of  liocohi,  Leicester,    ■-  ^ 

Warwick,  and  Salop,  to  the  Qse  of  himself  for  life,  subject  to  a 
rent-charge  of  QOOL  per  annumt  for  his  intended  wife,  and  charse- 
able  therewith  to  the  use  of  Lord  Cadogan,  Sir  Henry  £nglefield, 
and  other  trustees,  for  500  years,  for  securing  the  same,  and  to 
raise  portions  for  younger  children,  in  case  of  issue  male ;  remain^ 
der  to  his  first  and  other  sons  in  tail  male ;  remainder  to  certain 
other  trustees  for  a  term  of  000  years,  to  raise  80002.  for  daugh- 
ters' portions,  in  case  tl^re  should  be  no  issue  male ;  remainder  to 
his  first  and  other  sons  by  any  after  taken  wife ;  remainder  to  his 
ancles,  Charles  Smith  and  William  Smith,  successively,  in  strict 
settlement,  with  remainder  to  his  own  right  heirs.  Two  powers 
of  revocation  were  reserved :  the  one  enabling  Mr.  Carrington  to 
revoke  the  remainder  to  Charles  Smith,  and  alftbe  uses  subsequent 
thereto,  and  by  any  writing  or  writings  to  appoint  new  uses ;  the 
other  enabling  him,  with  the  consent  of  his  wile  and  the  trustees  of 
the  term  of  500  years,  to  revoke  all  or  any  of  the  uses  of  the  settle* 
ment 

There  was  issue  of  the  marriage  only  one  daughter,  Mary  The- 
resa. 

By  indentures  of  lease  and  release  of  the  12th  and  13th  of  Octo- 
ber, 1748,  Mr.  Carrington  executed  the  second  power  of  revocation 
as  to  the  Leicestershire  estates,  and  conveyed  the  same  to  Lord 
Cadogan  and  Sir  Henry  Englefield,  upon  trust,  to  ^U  and  pay 
debts. 

By  indentures  of  lease  and  release  of  the  13th  and  14th  of  Octo- 
ber, 1748,  he  executed  the  second  power  of  revocation  as  to  the 
Warwickshire  and  Shropshire  estates,  and  resettled  them  to  the 
same  uses,  &c.,  as  were  contained  in  the  marriage  settlement ;  and 
also  by  indenture  of  bargain  and  sale,  dated  the  15th  of  October, 
1748,  be  conveyed  the  Lincolnshire  estate  to  the  same  trustees  for 
payment  of  debts,  and  to  indemnify  them  against  charges,  &c 

*Mr.  Carrington,  by  his  will,  dated  the  31st  Jan-  ^  ,041  n 
mry,  174^  after  reciting  the  settlement  of  the  I4th    ^      ^^     j 

Vol,  IL  19 
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of.  October,  1748,  and  the  power  therein  contained  to  revoke  and 
new  limit  the  estate,  revoked  the  said  estate  for  life  to  his  uncle 
Charles  Smith,  and  all  the  subsequent  uses ;  and  in  case  the  said 
testator  died  without  issue  male,  devised  his  Warwickshire  and 
Shropshire  estate,  the  uses  whereof  he  had  thereby  revoked  as  afore- 
said, to  Lord  Cadogan,Sir  Henry  Englefield,  and  William  Plowden, 
and  their  heirs,  upon  trust,  by  sale  or  mortgage  to  raise  money  for 
the  payment  of  his  debts,  &c.  and  the  legacies  and  rent-charges 
thereby  given ;  and  among  others  he  gave  to  his  brother-in-law, 
the  said  bir  Henry  Englefield,  6ne  yearly  rent-charge  of  200/.  for 
his  life,  clear  of  all  taxes  and  deductions,  payable  half  yearly,  at 
Lady-day  and  Michaelmas-day ;  the  first  payment  to  be  made  on 
such  of  the  said  feasts  as  should  next  happen  after  his  decease  with- 
out issue  male,  as  aforesaid,  with  powers  of  entry  and  distress  for 
the  recovery  thereof.  And  subject  to  the  trusts  in  the  said  trustees, 
he  limited  his  said  estate  to  his  uncles,  Charles  Smith  and  William 
Smith  successively,  in  strict  settlement,  with  remainder  to  his  own 
right  heirs. 

As  to  all  his  personal  estate  of  what  nature  or  kind  soever,  be 
gave  the  same  to  his  said  daughter,  Mary  Theresa  Carrington,  if 
she  should  live  to  attain  the  age  of  twenty-one  years ;  but  if  she 
should  happn  to  die  under  that  age,  he  gave  the  same,  and  all  the 
profits  arising  therefrom,  to  his  uncle,  Charles  Smith,  for  life,  and 
afterwards  to  his  uncle  William  Smith. 

By  a  codicil,  dated  the  19th  of  May,  1749,  and  attested  by  two 
witnesses  only,  reciting,  that  in  his  will  he  had  bequeathed  only 
200/.  a  year  to  his  dear  brother.  Sir  Henry  Englefield, he  bequeathed 
to  him  the  additional  sum  of  100/.  a  year  more,  payable  to  kirn  as 
mentioned  in  his  wHL 

r    |k242     "I        *^'''  Carrington  died  on  the  21st  of  May,  1749, 
I-  ^    leaving  his  widow,  and  Mary  Theresa,  his  only 

child. 

Charles  Smith,  the  testator's  uncle  and  first  devisee  in  strict  settle- 
ment, died  on  the  27th  of  August,  1753,  without  issue;  and  Mary 
Theresa  on  the  1st  of  May,  1754,  intestate,  and  without  issue,  and 
under  the  age  of  twenty-one ;  and  the  remainder  in  fee,  subject  to 
the  estate  for  life  to  William  Smith,  and  the  limitations  to  his  first 
and  other  sons,  descended  in  moieties  to  Constantia  Wright,  then  a 
widow,  and  mother  of  the  plaintiff,  and  Catherine  (who  was  then 
and  continued  to  be  unmarried),  the  sisters  of  the  testator,  and  aunts 
and  co-heiress-at-law  of  Miss  Carrington. 

In  1765,  a  marriage  having  been  agreed  upon  between  the  said 
Constantia  and  the  defendant,  Peter  Holford,  by  indenture,  dated 
the  15th  of  September,  1755,  between  the  said  Peter  Holford  of  the 
first  part,  the  said  Constantia  Wright  of  the  second  part,  and  Sir 
Edward  Smith,  baronet,  and  Thomas  Bramston,  Esq.,  of  the  third 

E art,  reciting  (among  other  things),  that  the  said  Constantia  Wright 
ad  great  expectations  of  a  considerable  accession  of  fortune  from 
several  relations ;  and  that  the  said  Peter  Holford  not  being  then  in 
the  actual  possession  of  any  estate  out  of  which  any  provision  might 
be  made  for  the  said  Constantia  Wright,  it  had  been  (amongst  other 
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things)  agreed  between  the  said  Peter  Holford  and  her,  the  said 
Constantia  Wright,  that  ail  such  estates,  either  i-eal  or  personal,  or 
of  any  kind  whatsoever,  which  should  or  might  descend  or  come 
to  her  during  her  coverture,  or  to  the  said  reter  Holford  in  her 
right  by  descent,  or  by  virtue  of  any  remainder  or  reversion,  or  of 
any  devise,  gift,  or  bequest,  or  bv  virtue  of  the  statute  of  distribu- 
tions, or  by  any  other  means  whatsoever,  should  likewise  be  and 
inure  to  the  said  Constantia  Wright  for  her  sole  and  separate  use, 
free  from  the  control  of  the  said  Feter  Holford,  and  no  ways  subject 
^o  his  debts,  and  to  be  applied  and  disposed  of,  from  r  «243  1 
time  to  time,  as  she  should  by  any  deed  or  deeds    '  -I 

executed  in  her  lifetime,  or  by  her  last  will  and  testament,  duly 
made  and  published  in  the  presence  of  three  or  more  credible  wit^ 
nesses,  direct  or  appoint  notwithstanding  her  coveiture.  It  was 
witnessed,  that  in  consideration  of  the  said  intended  marriage,  and 
for  better  establishing  and  confirming  the  said  agreement,  he,  the 
said  Peter  Holford,  covenanted  and  agreed  with  the  said  Sir  Ed- 
ward Smith  and  Thomas  Bramston,  that  he,  the  said  Peter  Holford, 
would,  as  soon  as  might  be,  at  the  request  of  the  said  Sir  Edward 
Smith,  Thomas  Bramston,  and  the  said  Constantia  Wright,  execute 
and  perfect  all  deeds,  acts,  matters  and  things,  conveyances  and 
assurances  as  should  be  devised  or  advised  by  her  counsel,  from 
time  to  time,  as  often  as  any  estate,  real  or  personal,  should  descend 
upon  or  come  to  the  said  Constantia  Wright,  or  to  the  said  Peter 
Holford  in  her  right,  by  descent,  devise,  bequest  or  gift,  or  by  virtue 
of  any  reversion  or  remainder  then  already  limited,  or  afterwards 
to  be  limited,  or  by  virtue  of  the  statute  ojf  distributions,  or  by  any 
other  means  whatsoever,  would  execute  and  perfect  such  deeds, 
acts,  conveyances  and  assurances  in  manner  aforesaid,  for  vesting 
the  samq  in  such  persons  as  she  should  appoint,  in  trust,  for  her  sole 
and  separate  use,  and  to  be  subject  to  such  dispositions  as  the  said 
Constantia  Wright  should,  from  time  to  time,  and  at  all  times  there- 
after, make  thereof,  by  any  deed  or  deeds,  writing  or  writings, 
under  her  hand  and  seal,  or  by  her  last  will  and  testament,  duly 
made  and  published  in  the  presence  of  three  or  more  credible  wit- 
nesses ;  and  that  until  the  said  Peter  Holford  should  convey  sgid 
assign  the  premises  in  manner  therein  abovementioned,  that  it  should 
be  lawful  for  the  said  Sir  Edward  Smith  and  Thomas  Bramston, 
and  the  survivor  of  them,  or  his  executors,  administrators,  or  assigns, 
to  receive  the  rents  and  profits  of  all  such  lands  *as  ^  ^^^  -, 
might  or  should  descend  upon  or  come  to  the  said    '^  ^ 

Constantia  Wright  as  above  mentioned,  during  the  said  intended 
coverture,  and  also  all  such  personal  estate  as  aforesaid,  and  pay 
the  same  to  her,  or  as  she  should  appoint,  for  her  separate  use,  and 
subject  to  the  like  dispositions  of  the  said  Constantia  Wright,  not- 
withstanding her  coverture. 

On  the  21st  of  April,  1758,  William  Smith  died  unmarried,  and 
without  issue,  whereupon  Mrs.  Holford  and  her  sister  became 
entitled,  in  fee  simple  in  possession,  to  all  the  estates  of  Mr.  Car- 
rington,  in  equal  undivided  moieties,  subject  to  the  trusts  of  the 
will. 


]L44  CASES  IN  CHANCBRY. 

[Wiiflfit  T.  Lord  CadogUL] 

Mxv.  Holford  by  her  will,  dated  the  13th  of  May,  1758,  after 
Inciting  the  said  articles,  and  that  she  was  entitled  to  one  undivided 
moiety  of  the  unsold  estates  of  her  brother,  Mr.  Carrington,  bv  virtue 
of  the  power  reserve^  to  her  by  the  said  articles,  and  all  other 
powers  enabling  her  in  that  behalf,  did  limit,  appoint,  give  and 
devise  all  her  undivided  moiety  of  the  said  premises,  to  certain 
trustees,  to  the  use  of  her  husband,  the  defendant,  Peter  Holford,for 
life ;  remainder  to  trustees  for  five  hundred  years,  to  raise  portions 
for  the  younger  children  by  the  said  Peter  Holford ;  remainder  to 
her  first  and  other  sons  bv  the  said  Peter  Holford  in  tail  male; 
remainder  to  all  and  every  her  daughters  by  the  said  Peter  Holford« 
in  tail  general,  as  tenants  in  common,  and  for  default  of  such  issue, 
to  her  own  right  heirs. 

Mrs.  Holford  died  on  the  17th  of  July,  1758,  leaving  the  plaintiff 
and  a  daughter  by  her  first  husband,  and  two  daughters  by  the 
defendant,  Peter  Holford,  Catherine  Maria,  and  Constantia  Maria : 
the  latter  survived  her  mother  but  a  short  time,  and  cUed  unmarried 
and  a  minor. 

Catharine  Carrington,  the  other  sister  of  the  testator,  by  indentures 
of  lease  and  release  dated  the  1st  and  2d  of  June,  1759,  conveyed 
r  ,045  1  all  her  moietv  of  the  said  estate  *to  such  uses  as  the 
^  -'    plaintiff*  should  appoint ;  and  in  default  of  such  amoint- 

ment,  to  the  heirs  of  his  body ;  with  provision  in  the  same  indenCiffe 
for  raising  the  sum  of  6,300/.,  for  the  benefit  of  her  niece,  Catherine 
Maria  Holford,  in  case  it  should  be  judicially  determined  that  she 
was  not  entitled  to  her  mother's  undivided  moiety  of  the  said  estate, 
under  her  mother's  will. 

The  plaintiff  filed  his  bill  in  September,  1760,  to  carry  into  effect 
the  trusts  of  Mr.  Carrington's  will,  and  for  an  account,  dtc.,  and 
that  the  trustees  might  convey  the  said  estate,  as  to  one  moiety,  to 
the  plaintiff  and  his  heirs,  and  as  to  the  other  moiety,  to  the  uses, 
Adc.  limited  by  the  indentures  of  the  1st  and  3d  of  June,  1759, 4cc 
A  cross  bill  was  filed  by  the  trustees  for  a  general  account  and 
directions. 

Three  questions  were  made;  two  between  the  plaintiff  Wright 
and  the  Holfords,  and  one  between  Wright  and  Sir  Henrv  Eneie- 
field.  1st  As  to  the  validity  of  the  appointment  contained  in  Mrs. 
Holford's  will.  2dly.  In  case  such  appointment  was  good,  whether 
Miss  Holford  was  entitled  to  the  whole  of  the  estate  by  way  of  cross 
remainder,  or  whether  the  moiety  of  Constantia  Maria,  her  younger 
sister,  did  not  so  to  the  plaintiff  as  heir-at-law  to  his  mother.  Sdly. 
Whetfier  Sir  Henry  En^lefield  was  entitled  to  the  additional  annuity 
of  100/.  under  the  codicil. 

Yorke,  De  Grey,  and  Madocks,  fc^r  the  plaintiff. 

1st  As  to  the  validity  of  the  appointment  under  the  power.  The 
only  method  of  enabling  a  feme  covert  to  dispose  of  her  inheritance 
by  deed  or  will  operating  as  an  appointment,  are  either  by  a 
conveyance  to  uses  or  trusts,  before  marriage,  reserving  such  power ; 
or  else  by  fine,  in  which  the  wife  and  husband  join  after  the  marriage, 
r  •OAA  1  ^^  ^  ^®^  ^  '®^  ^^  ^^^9  reserviog  rach  power. 
«■      -^^    J    Per  Lord  •Hardwicke  in  Peacock  vTMonk,  2  Ves. 
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191.  But  without  one  of  these  two  modes  her  will  of  real  estate 
would  be  ineffectual  against  her  heir  at  law.  In  that  case  his  lord- 
ship stated  a  doubt  very  strongly,  that  a  feme  covert  could  not 
di^x>8e  of  her  estate  so  as  to  bar  her  heir,  by  a  bare  agreement 
So  in  7  £.  4,  fol.  14.  The  wife  being  cestui  que  trust,  she  and  her 
husband  sold  the  land,  and  he  received  the  money,  and  they  both 
required  the  feoffee  to  make  estate  to  the  vendee,  yet  after  the 
husband's  death  she  was  relieved  agamst  the  feoffee.  His  lordship 
there  thought  that  it  was  necessary  that  she  must  do  something  to 
alter  the  nature  of  the  estate.  In  Thayer  v.  Gould,  1  Atk.  615,  it 
was  said  by  Lord  Hardwicke,  that  a  feme  covert  could  not  convey 
an  equitable  estate  unless  examined  by  the  court  Though  marriaffe 
articles,  from  the  consideration  which  pervades  them,  will  bind  the 
husband  to  do  all  acts  to  enable  his  wife  to  make  a  disposition  of  his 
estate;  yet  in  case  of  those  acts  not  having  been  done,  the  heir  will 
be  entitled  to  take  advantage  of  the  non-performance  of  them. 

In  the  present  case  the  power  rested  only  upon  articles ;  there 
was  no  estate  vested  in  trustees,  out  of  which  an  appointment  by 
virtue  of  the  power  was  to  enure.  The  issue  of  the  second  marriage 
cannot  be  aided  as  purchasers,  for  the  power  was  given  to  enable 
Mrs.  Holford  to  dispose  of  her  lands  by  deed  or  will,  and  therefore 
the  issue  of  the  marriage  were  not  exclusively  the  object  of  the 
power.  The  case  of  Bramhall  v.  Hall,  ante  p.  220,  was  much 
stronger,  as  there  the  wife  had  the  legal  estate,  but  the  court  refused 
to  interfere,  on  the  ground  of  the  want  of  consideration.  It  is  also 
clear  that  this  appomtment  cannot  take  effect  as  a  declaration  of 
trust  The  declaration  of  trust  must  be  contained  j-  ^^^^  ^ 
in  the  same  deed  which  creates  the  trust;  which  is    *-  -' 

the  same  rule  as  was  formerly  held  with  respect  to  uses.  The  case 
of  Hearle  r.  Greenbank,  8  Atk.  695,  1  Yes.  298,  shews  how  strict 
the  court  is  in  the  construction  of  these  sort  of  powers. 

2dly.  As  to  the  question  of  the  cross  remainder,  the  intent  of  the 
will  is  express,  that  the  daughters  should  take  severally,  and  not 
jointly,  viz.  distinct  moieties,  as  tenants  in  common.  The  words 
such  issuCf  must  be  construed  the  issue  of  such  tenants  in  common, 
respectively ;  the  words  heirs  of  the  body,  in  the  will,  being  words 
of  limitation,  and  not  of  purchase,  upon  the  death  of  Constantia,  the 
remainder  in  fee  of  her  moiety  vested  in  the  plaintiff.  They  cited 
Comber  v.  Hill,  Stra.  969;  Williams  v.  Brown,  ib.  996;  and 
Davenport  v.  Oldis,  I  Atk.  578. 

8dly.  The  additional  annuity  is  given  only  out  of  the  real  estate : 
the  words  of  the  will  are,  one  rent-charge  of  200/.  clear,  with  power 
of  distress  and  entry.  The  codicil  ^ves  an  additional  sum  ot  lOOiL, 
payable  as  mentioned  in  the  will.  This  is  an  increase  of  the  testa- 
tor's former  bounty.  The  expression  implies  that  the  fund  for  the 
lOOJl  annuity  should  be  the  same  as  that  lor  the  200/1,  both  to  issue 
out  of  the  real  estate.  These  are  clearly  words  of  reference,  and 
brinff  it  under  the  statute  of  frauds. 

The  Attorney-General  and  Wedderbume  for  Sir  Henry  Engle- 
field,  upon  the  third  point,  were  stopped  by  the  court. 
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The  Lord  Chaitcsllor. — These  gifts  are  several  and  distinct. 
The  implication  contended  for  is  unnecessary  and  groundless, 
r  *248  1  ^^^^^  i^  *^  ^^^^  distinction  between  expressions 
^  J     which  form  part  of  the  substance,  and  those  which  only 

affix  an  accidental  circumstance  to  it.  The  words  payable  as  men^ 
turned  in  my  wUU  mean  no  more  than  to  describe  the  time,  mode,  and 
place  of  payment,  &c.    They  cannot  apply  to  the  fund. 

Willes  and  Saver  for  the  Holfords. 

Mrs.  Holford  oeing  a  feme  sole  at  the  time  of  the  execution  of 
the  marriage  articles,  and  entitled  to  the  trust  of  the  reversion  in 
fee  of  a  moiety  of  her  brother's  estate,  had  it  in  her  power  to  char^ 
and  alienate  it  as  she  pleased :  in  this  situation  she  executes  tBe 
marriage  articles.  It  is  admitted  that  if  the  estate  had  been  con- 
veyed to  her  previous  to  her  marriage,  and  vested  in  trustees  to 
such  uses  as  she  should  appoint,  that  any  appointment  by  her  would 
have  been  valid;  Rich,  v.  Beaumont,  1727;  Shardlow  v.  Taylor, 
8  Salk.  113;  but  it  was  not  in  her  power  to  do  this.  The  legal 
estate  was  outstanding,  and  no  formal  conveyance  could  aflect  it. 
Such  a  conveyance  could  only  amount  to  a  direction  to  trustees ;  and 
as  Mrs.  Holford's  interest  was  only  equitable,  the  general  intention 
expressed  in  the' articles  is  as  binding  as  an  equitable  conveyance. 
In  Churchill  v.  Dibben,  vide  cit.  post.  Lord  Hardwicke  held,  that  a 
will  by  a  feme  covert,  who  has  a  power  to  devise,  must  be  consid- 
ered as  made  in  execution  of  that  power,  in  order  to  effectuate  the 
intent  Hearle  v.  Greenbanks  was  decided  solely  upon  the  infancy 
of  the  feme  covert. 

As  to  the  question  respecting  the  cross  remainders ;  if  there  had 
been  but  one  daughter,  she  would  clearly  have  taken  the  whole 
estate  in  exclusion  of  the  heir-at-law.  The  words  "  in  default  of 
such,  issue,"  can  only  be  applied  as  relative  to  the  issue  of  all  and 
r  *249  1  ^^^^y  slaughter.  •It  is  observable  too,  that  the  word 
*•  ^    f  C5»cc<inc  has  been  omitted,  which,  if  the  testatrix 

had  intended  to  deprive  a  surviving  daughter  of  the  share  of  her 
sister  dying  without  issue,  would  have  been  inserted.  Lord  Hard- 
wicke laid  great  stress  upon  that  circumstance  in  Davenport  v. 
Oldis  (a). 

The  Lord  Chancellor — (After  stating  the  prayers  of  the  two 
bills).  Upon  this  original  bill  three  questions  nave  been  made  for 
the  consideration  of  the  court,  and  they  have,  from  the  interruption 
of  accidents  and  other  circumstances,  taken  up  three  several  days 
in  the  discussion  of  them. 

The  first  question  which  was  made,  was  a  question  between  the 
plaintiff,  Miss  Wright,  and  Miss  Holford,  whether  she,  by  virtue  of 
the  articles  executed  upon  the  marriage  of  her  mother,  and  a  will 
operating  as  an  appointment  consequential  to  those  articles,  be  enti- 
tled to  take  Mrs.  Holford's,  her  mother's,  moiety  of  the  Reversion 
of  Mr.  Carrington's  estate  ?    The  next  question  is,  If  she  does  not 

(a)  Lord  Kenyon,  in  Watson  ▼.  Foxon,  cit.  pott^  obflerred,  that  it  was  onworthy 
Lord  Hardwicke'e  great  learning  and  ability  to  lay  each  stress  on  the  word  respective. 
Creating  a  tenancy  in  common,  divided  the  title  as  much,  whether  the  word  respective 
was  used  or  not 
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take  the  whole  moiety,  and  yet  takes  at  all,  vrhether  she  shall 
be  entitled  under  that  appointment  to  one  quarter  or  half  of  a  moiety, 
and  not  to  the  whole  moiety  ?  for  that  the  residue  would  go  by 
virtue  of  the  limitation  in  the  will  of  Mr.  Wright,  and  would  not 
attach  by  way  of  cross  remainder  upon  Miss  Holford's  moiety. 
The  third  question  is.  Whether  Sir  Henry  Englefield  is  entitled  to 
an  additional  annuity  under  the  codicil ;  or  whether  that  annuity, 
by  its  being  directed  to  come  out  *of  the  real  estate,  p  ^050  1 
or  intended  or  meant  so  to  be ;  and  the  codicil,  not    ^  -I 

being  executed  according  to  the  statute  of  frauds,  should  cease,  and 
not  take  place,  to  be  paid  out  of  the  personal  estate,  upon  which  it 
is  a  charge,  because  the  intent  was  to  fix  it  upon  the  real  estate. 

As  to  the  second  and  third  questions,  they  do  not  admit  of  my 
saying  more  upon  them,  than  that  I  am  clear  that  Sir  Henry 
Englefield  is  entitled  to  his  annuity  out  of  the  personal  estate ;  and 
that  Miss  Holford,  if  entitled  at  all,  is  entitled  to  her  mother's  whole 
moiety,  and  that  the  plaintifif's  reversion  is  not  to  take  place  till 
default  of  issue  in  every  one  of  the  daughters  of  Mrs.  Holford  {a). 
The  only  remaining  question  then  is  the  first  question  I  stated^ 
Whether  Miss  Holford,  by  virtue  of  the  articles  and  will  of  her 
mother,  shall  take  this  one  moiety ;  or  whether  these  articles  and 
the  consequential  appointment  are  void  7 

The  point,  therefore,  for  my  present  consideration  p  <^2ki  i 
♦depends  upon  the  particular  state  of  the  situation  of    I-  J 

Mrs.  Wi;ight  at  the  time  of  her  marriage  to  Mr.  Holford,  which 
was  this.  She  was  at  that  time  entitled  to  a  moiety  of  the  reversion 
in  fee  of  Mr.  Carrington's  estate.  Her  sister  was  entitled  to  the 
other,  who  has  conveyed  that,  subject  to  certain  conditions,  to  the 
plaintifiT,  Mr.  Wright  ,  Mrs.  Holford  was  entitled  in  fee  to  one 
moiety ;  not  to  the  legal  estate :  but  she  was  entitled  as  cestui  que 
trust ;  the  whole  estate  being  by  the  will  limited  to  Lord  Cadogan 
and  Sir  Henry  Enslefield  (and  another  who  is  since  dead).  Therefore 
the  legal  estate  of  the  reversion  in  fee  subsisted  in  them  at  the  time  she 
executed  the  articles  in  1755.  The  substance  of  the  articles  is  this 
(Here  his  lA>rdship  stated  the  articles). 

This  deed  being  executed  in  the  situation  she  stood  of  cestui  que 

'  trust  of  a  reversion  in  fee,  she  makes  an  appointment  consequential 

to  it     This  is  dated  the  13th  of  May,  1768.    It  was  done  by  way 

of  will,  reciting  the  articles  that  were  entered  into,  and  reciting  her 

right  under  the  settlement  and  will  of  Mr.  Carrington  to  this  reversion 

(a)  There  was  a  case,  afterwards  directed  for  the  opinion  of  the  court  of  King's 
Bench,  upon  this  point,  Wright  t.  Holford,  Cowp.  31.  The  court  certified,  that  "as 
nothing  was  given  to  the  heir-at-law  whilst  any  of  the  daughters,  or  their  issue,  con- 
tinued, they  must  amongst  themselres  take  cross  remainders."  This  opinion  was 
followed  in  Phiphard  ▼.  Mansfield,  ib.  797,  and  Watson  ▼.  Foxon,  2  East  36.  The 
rule  laid  down  in  those  and  the  following  cases  is,  that  where  cross  remainders  are  to 
be  raised  by  implication  between  t-wo  and  no  more,  the  presumption  is  in  favour  of 
croas  remainders ;  where  they  are  to  be  raised  between  more  than  two,  the  presumption 
is  against  them :  that  presumption,  however,  may  be  rebutted  by  circumstances  of 
manifest  intention  to  be  collected  from  the  whole  will  taken  together.*  Perry  v.  White, 
Cowp.  777.  Atherton  v.  Pye,  4  T.  R.  71 0.  Roe  v.  Clayton,  6  Bast.  628.  Doe  ▼.  Webb, 
I  Tftont.  234. 
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in  fee.  It  goes  on^  **  Now  therefore  my  mind  is,"  &c.  (Here  his 
Lordship  stated  the  appointmoDt) 

The  question  that  is  made  arises  out  of  these  articles  and  this 
instrument,  the  situation  of  Mrs.  Wright's  interest  at  the  time  of 
executing  those  articles,  and  the  intent  which  she  had  in  execntiog 
them. 

She  had  several  children,  but  only  one  daughter  at  present  sur- 
viving by  Mr.  Holford.  This  daughter  will,  I  think,  be  entitled  to 
the  whole  benefit,  when  I  come  to  consider  the  known  principles  of 
law,  and  the  fixed  rules  of  this  court;  not  as  confirmed  by  the  single 
determination  of  a  solitary  case,  but  by  the  eeneral  recogmtioa  in 
the  practice  of  the  court,  in  which  these  principles  have  been  admitted 
and  never  controverted.  When  I  apply  those  nrinciples  to  this  par* 
r  •252  1  ^^^'^^  ceLaOf  and  consider  and  ^answer  those  dis- 
I  ^  i  tinctions  that  have  been  attempted  to  be  introduced 
to  vary  it  from  the  general  principle,  I  am  of  opinion  that  this  is  a 
good  reservation  of  the  dominion  of  the  estate  (which  was  an  equi* 
table  estate  in  Mrs.  Holford),  by  virtue  of  these  articles  antecedent 
to  her  marriage.  1  also  think  that  the  power  in  this  will  is  wefl 
executed  in  the  nature  of  an  appointment,  and  that  the  limitation  erf* 
the  reversion  being  postponed  to  all  the  issue  of  Mrs.  Holford,  this 
makes  a  cross  remainder  to  the  daughter,  and  that  she,  subject  to 
her  father's  estate  for  life,  is  entitled  to  one  moiety,  Mr.  Wright 
being  entitled  to  the  other. 

It  nas  been  throughout  the  case  admitted  that  a  woman  may  now 
antecedent  to  her  marriage  retain  a  power  over  a  legal  estate  c( 
which  she  is  seised,  so  as  to  have  during  the  coverture  a  power  to 
dispose  of  it  (which  is  done  by  complying  with  the  requisites),  in 
the  same  manner  as  she  might  have  none  u  she  had  not  put  hersdf 
under  coverture.  It  is  a  common  caution  and  provision  that  accom- 
panies all  settlements  where  the  woman  is  seised  of  real  property  of 
great  extent  in  proportion  to  that  which  moves  from  the  side 
of  the  husband.  There  are  numbers  of  cases  with  regard  to 
l^al  estates,  which  are  much  stronger  than  any  cases  in  equity, 
which  prove  that  a  woman  seised  of  a  legal  estate  may  dispose  of 
it  even  where  her  power  of  disposition  has  not  been  executed 
according  to  the  forms  of  law ;  yet  this  court  will  interpose  in  such 
cases,  and  supply  any  defect  in  the  legal  convejrance  on  behalf  of 
a  person  that  has  a  meritorious  consideration.  And  therefore  the 
case  of  Churchill  v.  Dibben,  cit  Sudg^  on  Pow.  150  &  276  n.  fipcmi 
Reg.  Lib.  a.  1753,  foL  252, 22d  February,  1754,  was  very  properly 
cited  by  Mr.  Sayer  as  an  authority  to  this  point  That  case  was 
r  *253  1  *^^  follows :  Mrs.  Browne,  a  woman  seised  of  a  real 
^  -I    estate,  had  before  marriage  conveyed  it  to  trustees 

to  such  uses  as  she  by  deed  or  will  during  her  coverture  should  dis- 
pose of  or  limit  the  same.  She  afterwards  devised  the  estate  without 
taking  any  notice  of  the  power.  A  variety  of  que^ions  arose  in  the 
cause,  which  came  before  Lord  Hardwicke,  particularly  with  reflard 
to  the  Quality  of  the  estate  devised ;  whether  from  the  words  of  the 
particular  devise,  the  devisee  took  only  the  freehold  estate,  or  whe- 
ther he  took  the  freehold  and  leasehold  too.    Another  question  was, 
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how  for  after-purchased  lands  which  were  purchased  during  the 
coverture  could  pass.  There  was  no  ground,  however,  laid  for  any 
objection  to  the  fixed  determination  in  equity,  that  a  woman  may 
reserve  a  power  before  marriage,  and  may  dispose  of  her  separate 
estate  during  her  coverture ;  and  in  case  she  makes  such  a  disposi- 
tion, if  the  forms  have  been  complied  with,  it  is  at  once  effectual. 
If  it  is  defective  in  respect  of  them,  the  court  can  bnd  will  interpose 
to  effectuate  it  against  the  heir-at-law,  upon  the  consideration  of  a 
meritorious  quality  in  the  person  who  is  to  take  under  the  appoint* 
ment  Without  it  the  court  will  not.  This  has  been  the  established 
doctrine  espoused  and  adopted  by  the  court,  after  having  been  con- 
troverted for  a  great  length  of  time. 

lo  Cannel  v.  Buckle,  1  P.  Wms.  243.  a  feme  covert  gave  a  bond 
to  her  intended  husband,  that  in  case  the  marriage  took  effect  she 
would  convey  the  lands  to  him  in  fee.  The  wife  died  without  issue. 
The  bond,  though  void  in  law,  was  good  evidence  of  an  agreement 
in  equity.  The  heirs  of  the  husband  shall  there  compel  a  specific 
performance  of  it.  This  was  a  bond  given  by  the  wife,  which  was 
void  by  the  marriage :  the  objection  was  taken  that  the  bond  was 
rescinded.  So  here  the  objection  is,  that  the  agreement  was  only 
OB  the  part  of  Mr.  Hoiford :  whereas  it  is  expressly  recited  that  it 
was  agreed  ^between  him  and  his  wife.  The  articles  p  _. .  ^ 
are  so.    But  in  the  case  cited  Lord  Chancellor  in    '-  ^ 

answer  to  all  the  objections  said,  that  the  impropriety  of  the  security, 
that  is,  the  taking  a  bond  from  a  woman  who  meant  to  marry  the 
obligee,  or  the  inaccurate  manner  of  wording  such  bond,  are  not 
material.  It  is  sufficient  that  the  bond  is  written  evidence  of  an 
agreement  that  the  woman  in  consideration  of  the  marriage  agrees 
that  the  man  shall  have  the  lands  as  her  portion.  This  agreement 
being  upon  a  valuable  consideration  shall  be  executed  in  a  court  of 
equity.  In  regard  to  the  bond  being  extinguished,  which  it  was  at 
law,  the  court  said  it  was  unreasonable  that  the  marriage  Upon 
which  the  bond  was  to  take  effect  should  be  the  destruction  of  it. 
It  was  objected  that  at  law  the  wife*  cannot  sue  the  husband,  but  in 
answer  to  that  it  was  said,  that  in  equity  the  husband  couH  sue  the 
wife,  and  the  wife  could  sue  the  husband.  The  husband  misht  sue 
the  wife  in  the  principal  case.  An  objection  was  made  that  the 
covenant  could  not  bear  damages  at  law ;  the  court  gave  an  answer 
to  that,  viz.  that  it  was  not  an  universal  rule  that  a  specific  per- 
formance could  not  be  had  in  this  court  where  damages  could  not 
be  had  at  law. 

In  thai  case  the  principles  were  laid  down  much  stronger  than  is 
contended  for  by  Mrs.  Holford's  daughter  in  the  present  case ;  be- 
cause* that  was  the  case  of  an  actual  bond  given,  not  indicating  that 
there  should  be  any  power  reserved,  but  that  it  should  remain  upon 
an  executory  agieement  to  be  completed  at  a  future  time.  The 
court  considered  that  bond  as  putting  a  trust  upon  her.  The  act  was 
done  while  she  was  sole  and  separate,  and  all  her  heirs  were  in 
herself.  She  had  a  right  to  bind  them  discretionally  and  arbitrarily 
as  she  might  think  proper.    There  was  relief  given  in  that  case. 

In  this  case  there  is  a  lady  seised  of  a  reversion  subject  to  a 
Vol.  II.  20 
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.  ^255  1  multifarious  complicated  trust.  This  dry  reversion 
L  J     *was  at  that  time  vested   in  her  as  a  trust.    She 

meaning  to  make  a  provision  for  her  own  power  over  the  reverwon 
when  it  shall  come  to  be  fruitful,  notwithstanding  the  coverture  she 
is  about  to  enter  into.  It  is  agreed  that  it  was  possible  for  her  to 
dispose  of  this  in  the  manner  she  has  meant  to  dispose  of  it.  But  it 
is  said  that  it  ought  to  have  been  done  by  virtue  of  new  modelling 
the  inheritance  (whether  it  was  legal  or  equitable)  which  she  bad. 
The  answer,  however,  to  that  is,  that  she  had  no  legal  estate,  there- 
fore she  could  grant  none.  She  could  not  convey  the  legal  estate 
de  novo  by  way  of  making  new  trustees,  because  they  would  be 
seised  of  nothing;  there  was  nothing  for  them  to  be  seised  of. 
Lord  Cadogan  and  Sir  Henry  Englefield  would  still  have  stood 
seised ;  consequently  if  she  had  granted  the  reversion  to  Smith  and 
Bramston  and  their  heirs,  to  the  use  of  them  and  their  heirs,  for  the 
uses  and  purposes  mentioned  in  these  articles,  it  would  not  have 
operated  any  otherwise  than  by  declaring  the  trust  of  the  estate  in 
Lord  Cadogan  and  Sir  Henry  Englefield. 

The  law  lays  it  down  as  a  maxim,  and  it  is  a  wise  one,  never  to 
require  things  to  be  done  per  plura  which  may  be  done  jper  pan- 
ciora :  so  it  is  with  regard  to  the  mode  of  conveying  of  persons 
seised  of  land.  They  may  pass  their  estates  under  the  most  simple 
tind  plain  titles  that  can  be. 

What  has  the  lady  done  in  this  case  ?  She  has  entered  into  these 
articles,  and  agreed  that  these  estates  shall  go  to  certain  uses.  It 
is  agreed  that  when  they  come  into  possession  they  may  go  to  the 
uses  which  are  mentioned^  in  these  articles,  which  are  to  her  sepa- 
rate use,  and  subject  to  lier  appointment.  Then  she  has  declared 
that  the  trust  which  resulted  to  her  by  virtue  of  the  deeds  and  the 
will  of  Mr.  Carrington,  which  was  lodged  in  Lord  Cadogan  and 
Sir  Henry  Englefield,  shall  be  new  modelled  for  her  benefit  on  a 
r  *256  1  "®^  marriage.  .The  court  will  not  bind  •the  trustees 
L  J     to  act  in  that  trust.     They  will  only  put  it  into  other 

hands.  But  they  are  obliged  from  the  minute  this  declaration  was 
made  to  stand  seised  to  the  new  equitable  intents  and  purposes  that 
Mrs,  Holford  has  thought  fit  to  impose  upon  them,  by  the  new 
modelling  her  estate  for  the  benefit  of  herself  and  family. 

It  was  said  that  it  was  a  rule  at  law,  and  Hkewise  a  rule  in 
equity,  that  trust  and  uses  must  all  spring  out  of  one  single  and 
original  deed,  and  therefore  that  the  estate  which  created  the  re- 
suiting  trust  for  the  benefit  of  Mrs.  Wright  and  her  sister  could  not 
be  controlled  without  new  modelling  the  estate  by  some  future  or 
distinct  instrument,  imposing  new  trusts  and  new  uses  upon  that 
estate.  But  though  that  may  be  in  some  sense  true,  it  is  only  true 
by  way  of  subtilty,  by  technical  reasoning,  secundum  quid^  and  not 
universally  true. 

I  agree  to  this,  that  every  use  or  trust  must  be  created  at  the 
time  pf  the  original  feoffment  to  uses  or  trusts.  But  then  it  is  not 
necessary  that  they  should  be  specifically  created,  it  is  sufficient  if 
they  are  so  substantially  and  rationally  in  point  of  time ;  because 
they  must  all  come  out  of  the  original  feoffment  in  one  way  or  other, 
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As,  Ist,  upon  a  use.  A  man  seised  in  fee  conveys  by  way  of  feoff- 
ment or  otherwise  to  J.  S.  and  his  heirs  without  consideration.  The 
person  who  conveyed  dies,  having  a  son.  The  use  which  in  that 
case  resulted  was  before  the  statute  what  a  trust  is  now :  it  was 
only  executable  in  Chancery  by  a  subpoena  which  resulted  to  the 
heir.  The  heir  lives  fifty  years,  then  leaves  it  to  descend  in  the 
same  way  as  it  originally  came  to  him.  The  feoffee  when  he 
pleases  has  nothing  to  do  but  personally  to  declare, "  You,  J.  S.,  that 
stood  seised  to  my  use,  must  now  stand  seised  to  the  use  of  J.  N. 
and  his  heirs."  J.  N.  becomes  entitled  to  an  equitable  estate,  yet 
the  man  who  originally  had  no  interest  in  the  use  by  operation  of 
law  shall  take  the  trust  *under  the  original  feoffment,  p  ^^57  n 
So  far  Mr.  Yorke's  argument  was  right.  ^  ^ 

But  with  regard  to  the  specification  of  uses,  the  alteration  and 
new-modelling  of  uses,  they  may  be  all,  and  they  frequently  are  all 
created  subsequent  to  the  original  estate  which  is  to  support  them, 
and  at  common  law  they  were  cres^ted,  governed  and  directed  by 
the  intent  of  the  owner  of  them ;  there  was  nothing  else  wanting : 
therefore  parol  declarations,  parol  creations,  and  parol  alterations 
of  uses  were  to  all  intents  and  purposes  as  effectual  as  any  other 
mode  whatsoever  of  charging  estates.  Vide  Shepherd's  Touchstone, 
519.     Sanders  on  Uses,  172,  et  seq. 

Whatever  alteration  may  have  taken  place  in  the  law  with  re- 
spect to  the  conveyance  of  uses  from  that  time  to  the  present,  there 
has  been  none  in  the  control  of  them.  The  governor  of  the  use  is 
now,  as  it  was  then,  the  absolute  will  and  declared  intent  of  the 
owner.  So  far  it  is  the  same  as  it  was  ancientlv.  For  public  con- 
venience, indeed,  the  wisdom  of  the  legislature  has  imposed  a  mode 
and  form  of  solemnity  to  be  used  in  declaring  such  intention ;  but 
the  intention  is  still  left  as  the  guide  to  direct  and  control  the  use. 
The  sole  reason  of  instituting  that  solemnity  was  because  experi- 
ence had  shewn  that  the  wickedness  of  mankind  was  so  great,  and 
had  introduced  such  fraud  and  perjury,  that  men  set  up  fictitious 
instruments,  not  executed  with  due  solemnity,  to  the  destruction  of 
estates^  and  the  prejudice  of  families  {b). 

Now  that  being  the  case  with  respect  to  uses,  the  operation  must 
be  similar  with  respect  to  trusts.  There  *is  no  rule  ^  ^^k^  -i 
so  certain,  so  general,  and  so  strongly  adhered  to     '-  ^ 

by  the  ablest  judges  that  have  sat  here  as  this,  to  observe  in  omnibus 
the  rules  of  law  with  respect  to  the  regulation  of  property.  They 
have  been  always  strictly  observed  as  principles  in  a  court  of 
equity. 

Here  then  is  antecedent  to  the  marriage  a  declaration  of  the 
trust  by  the  lady  of  this  estate,  which  I  applv  in  my  reasoning  and 
judgment  as  a  declaration  of  trust  made  to  Lord  Cadogan  and  Sir 
Henry  Englefield,  though  they  are  not  named.  In  her  articles  she 
new-models  the  trust  She  became  seised  of  these  new  trusts  in- 
stead of  the  old  resulting  trusts  she  had  before. 

(6)  Ai  to  the  operation  of  this  seetion  of  the  statate  of  fraude  (the  7th)  and  the 
4  Ann,  c  16,  aa  to  the  declaration  of  the  uses,  of  finea,  and  reeeveries,  Vide  Saodeni 
on  Uaea,  187,  et »eq.  8agd.  (rilb.  on  Uaea,  111. 
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When  the  tranaaction  is  considered  in  that  light,  it  seems  to 
bring  it  to  the  common  case  of  a  woman  doing  this  merely  with  a 
view  of  putting  herself,  as  to  her  estate,  in  a  separate  condition  after 
coverture,  and  to  be  just  the  same  as  if  she  had  had  a  legal  estate. 
In  that  case  she  might  have  new-modelled  the  estate,  and  put  it 
upon  new  trusts  to  be  created. 

It  is  a  very  wise  principle,  and  fixed  now,  contrary  to  the  illibe- 
rallty  that  prevailed  in  ancient  times,  when  with  subtilty,  narrow 
reasoning,  and  technical  prejudice,  they  required  the  nicest  exact- 
ness and  scrupulous  forms  in  carrying  people's  intentions  into  exci- 
cution.  Therefore  there  was  nothing  inore  certain  even  before 
Charles  the  Second's  time,  than  if  a  person  had  several  ways  of 
conveying  an  estate  (as  this  lady  has  done,  "by  virtue  of  all  other 
powers  me  thereto  enabling"),  if  the  person  did  it  by  warranty 
intending  to  pass  it  by  transmutation  of  possession,  yet  the  judges 
having  more  consideration  to  the  substance,  vix.  the  passing  tke 
estate,  than  the  form,  viz.  the  manner  of  passing,  would  permit 
it  to  pass  as  a  covenant  to  stand  seised,  A  number  of  cases  have 
now  said  where  the  intention  was  to  pass  at  all,  the  judges  are 
r  *259  1  ^'^  ^^  ^"^  *^  sufficient,  and  if  there  is  no  transmo- 
^  J    tation  'it  is  a  covenant  to  stand  seised,    •*  We  will 

look  to  the  substance,  not  the  shadow."  ' 

It  is  upon  these  principles  that  in  this  case,  and  others  similar, 
the  court  has  gone  in  the  control  of  these  kind  of  powers  over 
estates  during  coverture,  and  these  stipulations  which  a  woman 
makes  while  she  is  free  in  order  to  guard  against  her  husband.  It 
is  upon  these  principles  that  the  court  has  interposed  in  cases  where 
the  conveyance  was  intended  to  be  a  legal  conveyance  in  those 
cases  I  mentioned,  and  in  several  others.  The  last  was  one  that 
came  before  me,  Bramhall  v.  Hall,  ante  p.  220.  There  on  the  dis- 
cussion of  the  point  by  counsel  it  all  centered  in  this.  It  couM  not 
be  questioned,  but  let  this  be  intended  to  be  a  legal  conveyance  of  a 
legal  estate  and  defective,  the  court  would  never  interpose  against 
the  heir  for  a  mere  volunteer,  and  that  the  court  had  constantly 
interfered  in  the  case  of  a  meritorious  consideration.  It  was  upon 
that  principle  that  I  determined :  there  was  no  consideration.  But 
in  this  case,  supposing  it  a  case  upon  a  defective  execution  of  a 
power,  there  is  a  good  consideration.  The  provision  made  by  Mrs. 
Holford  for  her  children  is  a  meritorious  and  valuable  considera- 
tion. It  is  debitum  naiurtB  which  she  recognizes  and  is  paying. 
There  is  not  a  case  where  it  has  not  been  held  to  be  a  valuable 
consideration. 

In  that  case  which  I  mentioned  of  Churchill  v.  Dibben,  Lord 
Hardwicke  took  up  the  consideration  of  what  had  been  thrown  out 
with  regard  to  the  mode  by  which*  a  woman  might  dispose  of  a  real 
estate  after  she  was  married.  Lord  Hardwicke  does  not  lay  it 
down  that  it  must  be  done  by  an  original  act  wherein  new  trustees 
must  be  appointed  in  all  cases  where  a  new  declaration  of  uses  is 
to  be  made :  what  he  says  fn  relation  to  the  husband  is  certainly 
r  «260  1  ^^^'^  ^pon  a  supposition  of  its  being  given  to  the  *vrifc^ 
^    though  not  stipulated  for  before;  in  that  case  it 
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might  bind  the  husband,  but  could  not  bind  the  heir,  who  was  no 
party  to  it. 

I  therefore  am  to  consider  this  case  m  all  these  situations.  I 
cUnnot  but  think  it  a  common  case.  A  lady  makes  a  declaration 
of  trust  at  the  time  she  had  a  power  to  vary  and  new-model  it,  and 
there  are  proper  trustees  to  carry  it  into  execution.  With  regard 
to  the  moiety  to  be  conveyed  to  the  daughter,  it  will  be  an  estate 
tail  general ;  and  when  she  is  enabled  to  suffer  a  recovery,  she  will 
have  a  fee.  This  is  my  opinion  upon  the  several  points  which  were 
agitated  and  left  to  my  determination. 

The  decree  accordingly,  after  ordering  the  usual  accounts,  di* 
rected  an  allowance  to  be  made  to  Sir  Henry  in  respect  of  the 
account  of  100/.,  and  a  sufficient  part  of  the  personal  estate  to  be  set 
apart  to  answer  the  growing  payment  of  it.  It  was  also  declared 
that  the  articles  and  subsequent  appointment  were  a  good  and  valid 
appointment  of  one  moiety  of  the  estate,  &c 

Thii  decree  wu  afterwarde  efBrmed  npon  appeal  to  the  Hottie  of  Lords  on  the  8th 
ci  0eeember,  1766  (I  Toml.  P.  C  486.),  where  the  point,  as  observed  by  Lord  Ken- 
yon,  in  Doe  ▼.  Suple,  2  T.  R.  696,  was  veiy  ably  diMussed  on  the  doubt  which  Lord 
Hudwtcke  had  thrown  out  in  Peacock  ▼•  Monk,  though  his  donbts  were  not  solBdent 
to  mdnoe  the  Honae  to  determine  against  the  agreement. 

*Destouches  V.  Walker.         [    »26i    ] 

(Reg.  Lib.  a.  1764,  foL  21.) 

[23d  November,  1764.  8.  c'  Seij.  Hill,  M88.] 

Behest  of  money  to  A  upon  condition  that  he  should  pay  an  annuity  to  B,  and  ill 
case  B  should'  die  without  issue,  then  to  be  equally  divided  amongst  such  of  testa- 
trix's nearest  relations  which  should  at  that  time  be  living :  held,  the  bequest  over 
was  too  remote. 

ANNE  JOHNSTON  by  h6r  will,  bearing  date  the  12th  of  May, 
1784,  gave  all  the  money  she  had,  whether  in  the  public  funds  of 
England  or  France,  to  Charles  Hedges,  alias  Lacey ;  but  in  case 
he  should  die  without  issue,  then  all  the  said  effects  to  be  equally 
divided  amongst  such  of  her  nearest  relations  which  should  at  that 
time  be  living,  whether  in  England  or  France,  upon  condition  that 
the  said  Charles  Hedges,  alias  Lacey,  or  her  said  relations  after 
him,  should  pay  to  her  servant,  Ann  Powell,  an  annuity  of  20/.  for 
her  life. 

Charles  Hedges  survived  the  testatrix,  and  died  November,  1756, 
without  havinff  ever  had  any  children,  and  made  the  defendants  his 
executors.  l%e  plaintiffs  were  the  nearest  relations  of  the  testatrix 
living  at  Charles  Hedges's  death,  and  filed  thii  bill  to  have  the 
fltochs  transferred  to  them. 

Sewell  and  Harvey  for  the  plaintiffs. 

The  cas^  of  Pinbury  v.  Elkins,  1  P.  W.  563,  must  govern  the 
present.  The  words  there  were,  "  provided  if  she  shall  die  with- 
out issue  by  the  said  testator,  then  after  her  decease  80/.  shall 
remain  to  the  testator's  brother."  That  was  held  good,  as  meaning 
a  dying  without  issue  living  at  the  party's  death.    The  words  in 
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the  present  case  are  as  strongly  indicative  of  such  intention.  **  At 
that  time,"  and  the  immediate  connexion  between  Charles  Hedges 
r  #2^2  1  ^"^  ^^^  relations  in  the  charge  of  the  annuity  by  *'the 
L  J     words  "after  him,"  without  mentioning  the  issue, 

shew  that  the  testatrix  intended  to  give  the  stocks  over,  not  upon  a 
general  failure  of  issue,  but  upon  Charles  Hedges's  dying  without 
leaving  issue  living  at  the  time  of  his  death. 
YoAe  and  Perryn  for  the  defendants. 

The  Lord  Chancellor. — I  think  this  devise  over  is  void,  as  being 
too  remote.  One  known  rule  of  construction  is,  so  to  <;onstrue  the 
devise  over  as  not  to  hurt  or  lessen  the  interest  of  the  first  taker ; 
and  not  to  lessen  either  the  interest  or  power  of  the  first  in  order 
to  establish  the  devise  to  the  second  taker.  Now  by  construing 
these  words  as  relating  to  issue  living  at  the  death  of  Charles  Hed- 
ges, all  power  of  providing  for  any  issue  he  might  have  in  his 
lifetime,  by  applying  any  part  of  the  bequest  to  putting  his  children 
out  apprentice,  or  to  set  them  up  in  the  world,  would  be  taken 
away  from  him.  This  is  a  benefit  which  the  testatrix  could  never 
intended  to  deprive  him  of.  She  intended  to  do  more  than  the  law 
would  allow  her  to  do,  that  is,  (o  give  the  stocks  to  Charles  Hedges 
and  his  issue  generally,  and  after  a  general  failure  of  issue  to  give 
it  over. 

Bill  dismissed. 
See  Uie  caie  of  Bodens  v.  Lord  Galway,  pott,  and  the  cases  in  the  note  to  it. 

[    •263    ]  *Jackson  v.  Hurlock. 

(Reg.  Lib.  1.  1764.  foL  63.) 

[24th  Joly,  8th  &  26th  November,  1764.  8.  C.  Amb.  487.  Seijt  Hill,  M8S.  SeweO, 
M88.] 

Testator  deviaes  real  and  personal  estate  to  certain  uses,  and  afterwards  bj  deed  con- 
veys it  to  the  same  uses  until  marriage,  and'  then  to  new  uses ;  providing  for  his 
intended  wife,  and  the  issue  of  the  marriage :  after  the  deed,  and  before  marriage, 
by  codicil  attested  by  three  witnesses,  and  directed  to  be  annexed  to  his  will,  be 
imposes  a  forfeiture  in  case  of  his  wife  being  disturbed ;  and  after  the  codicil  mai^ 
ries :  held,  that  the  settlement  revokes  the  will,  which  is  republished  by  the  codictl ; 
that  the  new  uses  springing  on  the  marriage  do  not  revoke  the  codicil,  nor  the  mar- 
riage, as  being  contemplated  by  the  will 

Where  lands  were  devised,  subject  to,  and  charged  with  a  sum  not  exceeding  10,(MNM. 
which  testator  afterwards  directed  to  be  paid  to  charities :  held,  that  the  charge  sunk 
for  the  benefit  of  the  devisee. 

SIR  JOHN  HARTOPP  having  two  daughters,  the  defendants, 
Sarah  Hurlock  and  Elizabeth  Dallow,  by  his  will,  bearing  date  the 
9lh  of  July,  1759,  gave  his  manors  and  estate  of  Barton  Lazors,in 
the  county  of  Leicester,  to  John  Spranger,  and  his  heirs,  in  trust 
for  Sarah  Marsh  (who  was  his  housekeeper),  for  life,  for  her  se- 
parate use ;  with  remainder  to  her  first  and  other  daughters  in  tail; 
with  remainder  to  her  first  and  other  sons  in  tail ;  with  remainder 
to  his  other  daughter,  Elizabeth  Dallow,  and  her  children,  in  like 
manner ;  with  remainder  to  his  own.  right  heirs.  He  also  devised 
his  manors  of  Brettingby  and  Wyverly,  and  his  estate  in  Trethby 
(subject  to  an  annuity),  to  his  said  daughters  and  their  children  in 
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the  same  manner ;  with  remainder  to  his  own  right  heirs.  He  also 
devised  to  Sarah  Marsh  and  her  heirs  for  ever,  all  his  manors  of 
Buckminster  and  Sewster,  sobject  to,  and  charged  with  payment  of 
any  sum  not  exceeding  10,00021  to  such  persons,  and  at  such  times 
and  in  such  proportions  as  he  by  a  letter,  or  other  note,  memor- 
andum or  writing,  under  his  hand,  to  b^  delivered  to,  or  left  with 
her,  should  appoint ;  not  doubting  or  distrusting  her  honour  or  in- 
tegrity in  the  performance  of  his  will,  and  intention  therein.  And 
he  directed  that  all  such  money  as  should  be  owing  by  him  to  her, 
*or  any  other  at  his  death,  and  also  his  legacies  p  noaA  i 
therein  bequeathed,  and  writ  with  his  own  hand  (to     '-  ^ 

the  amount  of  about  123021),  should  be  charged  on  the  said  premises, 
the  inheritance  whereof  was  devised  to  the  said  Sarah  Marsh,  and 
made  the  said  Sarah  Marsh  residuary  legatee  and  sole  executrix. 

He  afterwards,  having  an  intention  of  marrying  Sarah  Marsh, 
made  a  settlement  of  10th  of  October,  1760,  and  conveyed  the 
above  estates,  until  the  marriage,  to  such  uses  as  the  same  were 
before  settled  and  conveyed,  and  afterwards  to  the  use  of  himself 
and  wife,  and  issue  of  the  marriage ;  with  remainder  to  such  uses 
as  he  should  by  deed  or  will  appoint ;  remainder  to  his  own  right 
heirs. 

On  the  30th  of  October,  1760,  he  made  a  codicil  to  his  will, 
attested  by  three  witnesses,  and  which  was  intituled  "  A  codicil, 
which  I  direct  and  desire  to  be  annexed,  and  taken,  and  considered 
as  part  of  my  last  will ;"  and  then  disposed  of  certain  moneys  in  the 

Eublic  funds,  which  he  recited  to  have  discovered  since  the  making 
is  will,  and  then  directed  that  if  either  of  his  daughters,  or  their 
husbands,  or  any  other  to  whom  any  devise  or  legacy  by  his  will 
should  come,  should  disturb,  or  attempt  to  disturb  his  wife,  they 
should  forfeit  their  interest  under  the  will,  and  the  same  should  go 
to  Sarah  Marsh. 

Upon  the  1st  November,  1760,  he  wrote  a  letter  or  memorandum 
directed  to  Sarah  Marsh,  whereby,  after  reciting  the  devise  to  her 
of  the  manors  of  Buckminster  and  Sewster  in  the  words  of  the 
will,  in  pursuance  of  his  said  power,  and  in  confidence  of  the  trust 
he  reposed  in  her  by  his  said  will,  he  declared  it  is  his  will  and 
mind,  and  desired  her,  either  by  sale  or  mortgage,  or  otherwise,  as 
to  her  should  seem  meet  and  convenient,  to  raise  so  much  money  as 
would  be  sufficient  to  discharge  not  only  his  iust  debts  and  legacies 
bequeathed  in  his  will,  and  ^charged  upon  his  said  r  *oq^  i 
estate,  but  also  the  several  sums  following,  to  the    ^  ^ 

several  persons,  and  for  the  several  uses  in  the  manner  thereinafter 
mentioned.  Then  he  gave  several  sums  to  charitable  and  super- 
stitious uses  to  the  amount  of  about  6000/. 

Upon  the  4th  November,  1760,  he  married  Sarah  MaVsh  ;  and 
on  the  15th  January,  1762,  died,  leaving  Sarah,  his  widow,  and 
Sarah  Hurlock  and  Elizabeth  Dallow  his  only  children  and  heirs- 
at-law. 

Upon  the  18th  April,  1763,  dame  Sarah  made  her  will,  and 
reciting  that  she  had  contracted  with  Lord  William  Manners 
for  the  sale  of  Buckminster  and  Sewster,  devised  those  estates  to 
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the  plaintiffs*  her  sisters,  in  trust,  to  complete  the  said  contract,  or 
to  sell  the  premises  to  some  other  person ;  and  directed  thst  the 
purchase-money  should  be  first  applied  in  discharge  of  the  money 
to  which  the  premises  were  subject  by  Sir  John's  will,  and  that  the 
residue  should  be  considered  as  part  of  her  personal  estate,  aiid 
made  the  plaintiffs  residuary  legatees  and  executrixes. 

This  was  a  bill  to  have  Sir  John's  will  and  codicil,  and  the  will 
of  dame  Sarah  established,  and  for  directions  for  carrying  the  trusts 
into  execution :  that  the  estates  of  Buckminster  and  Sewster  might 
be  sold  for  payment  of  Sir  John's  debts,  and  such  of  the  legacies  as 
were  not  void ;  and  to  have  the  residue  of  the,  purchase*money  dis- 
charged  from  the  charity  and  superstitious  legacies. 

Yorke  and  Hoskins  for  the  plaintiffs. 

Four  questions  arise  upon  the  present  case.  The  first  is,  Whether 
the  will  was  revoked  by  the  subsequent  settlement  1  If  it  were 
precisely  the  same  as  Lord  Lincoln's  case,  1  Eq.  Ab.  410,  it  would 
be  improper  to  argue  it ;  but  in  that  the  revocation  was  considered 
as  causea  by  the  alteration  of  the  legal  estate ;  in  the  present  case 
the  legal  estate  has  been  out  by  the  will,  and  only  waited  for  his 
r  •2AB  1  ^PPoi^^i^^Q^  *  *t^^  settlement  has  had  no  effect  upon 
L  '^***»  J  the  legal  estate.  The  second  question  is,  Whether, 
supposing  the  will  to  be  revoked,  the  codicil  has  not  set  it  up  agaiol 
The  favour  always  shewn  to  the  intention  of  testators  entitles  this 
codicil  to  be  considered  as  a  republication :  it  is  expressly  directed 
to  be  taken  as  part  of,  and  annexed  to  the  testator's  wilL  It  relates 
to  his  real  estates,  and  is  attested  by  three  witnesses ;  it  prohibits 
his  daughters  from  defeating  any  of  the  devises  in  the  will,  and 

?ves  force  to  the  will  so  as  to  pass  all  the  interest  in  his  estates, 
he  insertion  of  new  uses  in  the  settlement  makes  no  objection; 
for  it  takes  effect  and  operation  from  the  time  of  its  execution,  and 
not  from  the  time  of  their  introduction.  There  was  no  time  at 
which  the  testator  was  not  possessed  of  a  contingent  fee. 

The  third  question  is,  W  hether  the  marriage  is  a  revocation  of 
the  will  and  codicil  7  Marriage  alone  is  never  considered  a  revo- 
cation of  a  will  of  personal  property,  and  is  of  no  effect  unless 
accompanied  with  the  birth  of  a  child :  this  is  borrowed  from  the 
civil  law.  Just,  libb  2.  tit.  13.  "  Posthumi  quoque  liberi  vel  bsredes 
institui  debent  vel  exhseredari :  et  in  eo  par  omnium  conditio  est; 
quod  et  filio  posthumo  et  quolibet  ex  caeteris  liberis  sive  foeminioi 
sexus  sive  masculini  prasterito  valet quidem  testamentum;  sed  postea 
agnatione  posthumi  sive  posthumas,  rumpitur,  et  eft  ratione  totum  in- 
firmatur."  In  Domat  it  is  said  that  a  testament  is  annulled  by  the 
birth  of  a  child,  though  the  testator  might  declare  against  it :  he 
declared  against  it.  There  have  been  several  cases  in  the  Spiritual 
Court  where  wills  have  been  considered  as  revoked ;  but  in  everyone 
of  them  there  have  been  the  joint  circumstances  of  marriage  and  birth 
of  a  child.  Burrow  v.  Bacnel,  1695,  Meredith  v.  Meredith,  1718, 
Outram  v.  Outram,  1738,  Barker  v.  Pusey,  23d  May,  1749,  Jekyl 
v.  Bradyl,  1755,  Wells  v.  Wilson,  at  the  Cockpit,  November,  1756, 
r  ♦267  1  ^y^®  ^'  ^y^f  cited  1  P.  •Wms.  304.  The  case 
*•  ^    which  approaches  nearest  to  the  present  is  one  of 
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Altham  v.  Grey  at  the  Cockpit ;  for  there,  as  in  the  present,  a  pro- 
vision was  made  for  the  children  by  settlement ;  and  it  was  held 
that  the  will  was  not  revoked  even  by  marriage  and  having  chil- 
dren, for  that  the  presumption  of  revocation  was  repelled  by  the 
provision.  Overbury  v.  Overbury,  2  Show.  242.  All  these  cases 
apply  merely  to  personal  estate :  it  has  never  yet  been  decided, 
since  the  statute  of  frauds,  that  marriage,  even  with  a  child,  has 
been  a  revocation ;  and  in  Brown  v.  Thompson,  2  Eq.  Ab.  413, 
Lord  Keeper  Wright  held,  that  it  was  no  revocation. 

The  fourth  question  is.  Whether  the  void  legacies  shall  go  to  the 
heirs-at-law  as  a  resulting  trust,  or  sink  into  the  estate  for  the 
benefit  of  the  devisee  ?  This  is  not  a  devise  on  trust.  The  estate . 
was  devised,  charged  with  the  payment  of  the  legacies ;  and  as 
they  cannot  take  place,  the  devisee  is  entitled  to  have  the  estate 
discharged  of  them. 

The  Solicitor-Greneral  and  Ambler  for  the  defendants. 

This  will  is  so  clearly  revoked  by  the  settlement,  that  we  shall 
confine  ourselves  to  three  points.  The  first  is,  Whether  this  codicil 
is  a  republication  of  the  will  t  and  it  is  clear  that  it  is  not.  The 
testator  having  acquired  a  determinable  fee,  the  codicil  meant  only 
to  set  up  the  will,  quoad  that  interest ;  the  contingent  fee,  to  take 
place  afler  the  marriage  and  the  limitations  spent,  was  not  intended 
to  pass  by  it,  and  could  not  pass.  Upon  the  marriage  he  was  in  of 
a  new  estate,  and  was  no  longer  seised  of  the  one  which  he  had 
devised.  The  settlement  took  effect  upon  the  introduction  of  the 
new  uses,  which  was  not  till  the  marriage,  and  this  being  after  the 
codicil,  operated  as  a  revocation  of  it  Penphrase  v.  Lord  Lans- 
downe,  Vin.  Ab.  Dev.  Z.  22. 

The  next  question  is,  as  to  the  effect  of  the  mar-  ^  ^^ao  -i 
riage  *in  revoking  the  will  and  codicil  ?    The  pas-    ^  J 

sages  cited  out  af  the  civil  law  authors  do  not  apply,  but  fall  under 
a  dififerent  consideration  ;  that  is,  the  power  of  the  father  to  disin- 
herit his  children  without  a  reason,  a  power  which  the  Roman  law 
did  not  give  him :  there  are,  therefore,  no  authorities  to  show  that 
the  birth  of  a  child  is  necessary  to  make  marriage  a  revocation  of 
a  will.  It  seemsr  to  be  generally  agreed,  that  before  the  statute  of 
frauds  marriage  was  a  revocation  of  a  will  of  real  as  well  as  per- 
sonal estate.  There  are  no  detenninations,  indeed,  in  the  books, 
that  marriage  since  the  statute  was  a  revocation,  the  question  never 
having  yet  arisen  ;  but  there  are  a  great  number  of  cases  which 
decide  that  a  change  of  circumstances  will  operate  to  revoke  a  will. 
Most  of  the  questions  on  this  point  are,  whether  the  circumstances 
should  be  considered  as  a  total  or  a  partial  revocation.  4  Co.  61. 
Plowd.  34»,  Hall  v.  Dunch,  1  Vern.  329,  2  Show.  242.  In  Lugg 
▼.  Lugg,  Salk.  592,  Lord  C.  J.  Treby  says,  "  There  being  such  an 
alteration  of  his  estate  and  circumstances,  here  was  room  and 
4)re6umptive  evidence  to  believe  a  revocation,  and  that  the  testator 
continued  not  of  the  same  mind."  There  were  children  in  that 
case,  and  therefore  it  is  not  an  authority  in  point  for  the  present ; 
but  it  is  very  strong  to  shew  that  a  will  may  be  revoked  by  the 
implication  arising  from  a.  change  of  cifscumstaiices;^    The  case  o^ 
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Brown  v.  Thompson  does  not  at  all  negative  the  position  that  mar- 
riage alone  may  be  a  revocation  of  a  wiD  of  land :  it  was  considered 
so  by  the  Master  of  the  Rolls,  and  though  the  Lord  Keeper  varied 
the  decree  upon  the  particular  circumstances  of  the  case,  yet  he  ad- 
mitted the  general  principle.  The  wife's  being  with  child  was  not 
taken  into  consideration,  and  could  not,  for  she  was  privement  en- 
seinty  and  therefore  no  argument  could  be  drawn  from  that  circum- 
stance to  shew  that  the  testator  was  not  in  the  same  mind.  Lord 
r  *269 '  1  *^®®P^^*s  reasons  are  not  quite  conclusive.  He  says, 
»■  -^    "  it  is  for  the  sake  of  the  wife,  as  well  as  the  children, 

that  the  rule  must  prevail  A  wife  is  entitled  to  a  provision  as  well 
as  children ;  neither  have  any  thing  secure  in  the  personal :  and 
though  the  wife  is  entitled  to  dower  in  the  real,  yet  if  it  be  a  trust 
estate  she  will  be  defeated,  and  most  of  the  great  estates  are  in 
trust."  Now  the  wife  might  marry  again,  and  either  give  the  estate 
to  her  second  husband,  or  to  her  children  by  him,  or  divide  it  be- 
tween the  two  sets  of  children  (a)..  In  Brown  v.  Thompson  it  does 
not  appear  that  the  wife  was  otherwise  provided  for ;  here  she  is 
jointured.  There  is  also  another  circumstance  in  this  case  which 
ought  to  incline  the  court  to  consider  this  a  revocation,  for  in  that 
case  the  children  will  take  in  the  other  strangers. 

The  fourth  question  is,  whether  the  void  legacies  shall  go  to  the 
heirs-at-law,  or  sink  into  the  inheritance.  The  right  of  the  heir  is 
clear ;  if  the  devisee  is  not  entitled,  the  legacies  will  be  considered 
as  so  much  of  the  estate  not  disposed  of.  The  question,  therefore, 
is,  whether,  in  the  event,  they  have  or  have  not  been  disposed  of, 
and  that  depends  upon  the  construction  of  the  will  and  letter. 
Nothing  is  intended  to  be  given  to  the  devisee  but  the  residue,  after 
debts  and  legacies  taken  out.  The  mode  of  expression  is  immate- 
rial, that  is  substantially  his  intention.  Suppose  so  much  as  would 
pay  the  debts  and  legacies  had  been  directed  to  be  sold,  and  the 
residue  of  the  estate  to  go. to  the  devisee,  there  could  have  been  no 
doubt ;  here  the  will  is  tantamount,  and  the  letter  is  expressly  so. 
r  ^270  1  '^^^  ^^''  devises  the  estate,  subject  and  *chargeable, 
^  ^    not  doubting,  &c.     The  latter  words  amount  to  a 

trust;  the  letter  calls  it  a  trust,  and  directs  a  sale  or  mortgage.  It 
was  argued  that  the  estate  was  given  chareed,  and  therefore  what- 
ever was  discharged,  the  devisee  is  entitled  to  the  benefit  of.  But 
the  answer  to  that  is,  that  the  devisee  was  to  have  only  the  residue. 
This  is  not  like  the  case  of  portions  under  a  settlement,  there  the 
estate  is  intended  to  be  settled,  subject  to  a  contingent  right  to  por- 
tions, and  the  issue  are  purchasers  of  the  estate  by  the  stipulation 
of  the  parties;  here  there  is  an  absolute  devise  to  charities;  the 
charge  does  not  depend  upon  the  devise  to  the  estate.  As  she 
was  not  entitled  under  the  particular  devise,  so  also  was  she  not  as 
residuary  devisee ;  she  was  residuary  devisee  of  only  part  of  the 
testator's  estate.  If  she  had  been  so  of  the  whole,  she  could  not 
have  taken.  The  distinction  between  a  lapsed  devise  of  real  and 
personal  estate  is,  that  the  residuary  legatee  takes  the  latter  but  not 
the  former. 

(a)  Mt.  Jaitioe  Bnlkr,  in  Doe  ▼.  LaDcaabtre,  G  T.  R.  61,  <Ammd,  that  the 
given  in  this  caae  for  the  judgment  at  the  B<41e  were  the  moct  aoand. 
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The  Lord  Chaitcellor. — I  am  very  clearly  of  opinion  with  the 
plaintiffs  upon  the  1st,  2d,  and  4th  questions,  but  the  dd  question  is 
new,  and  I  should  wish  to  consider  of  it.  I  mean  to  give  no  opi- 
nion at  present ;  but  I  always  understood  that  marriage  and  the 
birth  of  a  child  would  revoke  a  will  of  personal  estate.  There  is, 
I  believe,  no  determination  that  marriage  by  itself  would  do  so.  But 
as  this  is  the  case  of  land,  I  think  it  requires  previous  consideration. 
The  cases  which  have  been  cited  do  not  prove  that  marriage  and 
the  birth  of  a  child  will  revoke  a  will  of  real  estate.  In  all  laws, 
indeed,  a  will  may  be  revoked  by  circumstances.  Captivity  did 
so  by  the  Roman  law :  the  jus  postliminium  restored  it,  or  father 
made  it  to  be  considered  as  if  the  testator  had  never  been  in  capti- 
vity. ^Different  circumstances  prevail  in  different  p  ^071  i 
countries :  the  law  in  this  country  overrules  the  will    ^  J 

by  giving  dower  to  the  wife. 

The  Lord  Chancellor.' — (After  stating  the  case.)  Upon  this 
case  four  questions  have  been  made.  The  first  was,  whether  the 
will  was  revoked  by  the  settlement.  The  proposition  was  so  obvi- 
ous that  if  a  man  aliens  that  which  he  intended  to  devise,  this  in- 
consistent act  and  inconsistent  intent  was  a  revocation,  that  it  has 
been  many  and  many  years  settled  to  be  so  in  courts  of  law:  and 
in  Lord  Lincoln's  case,  I  £q.  Ab.  410,  the  only  question  was, 
whether  this  court  would  introduce  new  rules  with  respect  to  the 
limitation  of  equitable  estates,  which  it  wiselv  determined  not  to  do; 
and  the  same  determination  was  confirmed  m  the  case  of  Pollen  v. 
Huband,  1  Eq.  Ab.  412.  It  is  therefore  quite  clear  that  this  lease 
and  release  is  a  revocation  of  the  will. 

The  second  question  was,  whether  the  codicil  amounted  to  a 
republication  of  the  will,  and  revived  the  disposition  thereby  made, 
so  as  to  operate  upon  the  reversion  reserved  to  Sir  John  by  the 
settlement  And  I  am  opinion  that  it  did ;  the  will  being  thereby 
referred  to,  and  the  testator  having  declared  his  intention  that  the 
codicil  should  be  taken  as  part  of  the  will,  which  necessarily  im- 
plies that  the  will  referred  to  must  be  taken  as  part  of  the  codicil^ 
and  both  together  make  one  instrument ;  so  that  it  is  the  same  as  if 
the  words  of  the  will  were  inserted  in  the  codicil,  for  res  relata 
inesse  videtur.  It  appears  from  many  cases,  that  before  the  statute 
of  frauds,  a  will  revoked  was  revived  by  a  bare  declaration  of  the 
testator's  intent.  A  man  seised  devises,  aliens,  and  by  that  revokes; 
repurchases,  *and  afte^^wards,  aliquo  modo^  shews  his  ^  ^^2^2  , 
intent  that  the  said  will  should  be  his  will;  this  was    ^  -I 

considered  a  good  republication,  and  such  a  declaration  with  deli- 
very  would  pass  after-purchased  lands.  For  if  the  words  of  the 
first  comprehend  his  whole  will,  to  what  end  is  he  to  indite  dtnmo? 
It  is  sufficient  if  he  declares  his  intent  If  the  law,  indeed,  for  poli- 
tical reasons  requires  that  intent  to  be  evidenced  under  particular 
solemnities,  those  solemnities  must  be  complied  with.  Since  the 
statute  of  wills,  the  republication  must  be  in  writing;  since  the 
statute  of  frauds,  the  republication  must  be  under  the  solemnities 
required  by  that  act    Here  it  is  so;  and  the  codicil  is  declared  to 
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be  a  part  of  the  will,  and,  ex  necessitaief  the  will  a  part  of  the  co- 
dicil. A  distinction  was  aimed  at,  that  the  will  passed  one  estate, 
and  that  the  codicil  n)ust  operate  upon  another.  But  tliat  is  a  dw- 
tinction  without  a  difference ;  for  the  will  had  words  to  pass  either, 
and  applies  according  to  the  time  of  the  republication.  The  objec- 
tion proves  too  much,  and  therefore  proves  nothing;  for  it  is  an  objec- 
tion to  all  the  cases  respecting  after-purchased  lands,  which  are 
now  completely  settled.  I  am  therefore  of  opinion  that  the  codicil 
revived  and  republished  the  will. 

The  third  question  is,  whether  the  marriage  revoked  the  will  and 
codicil  ?  It  would,  on  the  other  hand,  be  very  dangerous  to  say 
that  marriage  simply  revokes  a  will.  It  would,  on  the  other  hajid, 
be  as  dangerous  to  say  that  no  alteration  of  circumstances  to  a 
state  inconsistent  with  the  will  should  not  revoke.  If  such  a  case 
were  to  come  before  me  upon  a  legal  interest  I  should  put  it  into  a 
proper  wav  to  be  determined.  I  do  not  find  that  marriage  simply  was 
ever  adjudged  a  revocation  of  a  will  of  personal  estate.  There 
seems  less  reason  why  it  should  be  a  revocation  of  a  will  of  real 
estate,  where  the  law  settles  a  provision  out  of  it  upon  the  wife, 
r  *272  1  ^'^^^^  ^^^  husband  has  no  *control  over  in  case  she 
'-  -I    omit  to  do  it  for  herself  (a).  I  do  not  mean,  however, 

(a^  It  was  not  till  the  case  of  Cbriatopher  ▼.  Christopber,  cit  Borr,  SI  71,  n.  6lc^ 
that  It  waa  decided  that  marriage  and  the  birth  of  a  child  were  a  levocation  of  a  will 
of  land.  This  determination  has  been  followed  in  8pragne  v.  Stone,  Amb.  751,  and 
afterwards  by  Doe  ▼.  Lancashire,  6  T.  R.  49,  in  which  it  was  extended  to  the  both  af 
a  posthumous  child  coupled  with  previous  marriage.  In  the  latter  case  the  court 
viewed  the  principle  as  founded,  not  so  much  on  an  intention  to  alter  the  win  implied 
from  Bubaequent  events,  as  on  a  tadt  condition  annexed  to  the  wiH  itself  at  the  time  of 
making  it,  that  the  party  does  not  then  intend  that  it  should  take  efiect  if  there  ahouU 
be  a  total  chang'e  in  the  eituation  of  hie  family,  8nch  a  change  of  cncsmatanoea, 
however,  as  to  amount  to  a  revocation  will  not  be  considered  as  having  taken  place 
where  the  testator  appears  to  have  contemplated  a  subsequent  marriage,  by  making  a 
provision  by  his  will  for  the  future  issue  of  it  Brody  v.  Cubitt,  Doug.  31.  KencM 
V.  Scrsfton,  2  Bast.  630.  And  as  observed  by  the  late  Master  of  the  KoUs  (1  Y.  &  B. 
397.),  in  all  cases  where  wills  of  lands  have  been  set  aside  upon  this  doctrine,  die 
testator  having  no  children  at  the  time  of  making  the  will,  has  afierwarda  married  and 
had  an  heir  bom  to  him.  Thus  where  testator  being  married  and  having  children, 
made  his  will,  it  was  held  that  a  second  marriage  and  birth  of  children  did  not  revoke 
the  will.  Ex  parte  the  Earl  of  Ilchesfeer,  7  Yes.  348.  Sheath  v.  York,  1  Y.  4t  B.  SM. 
So  also  where  testator  being  married,  died,  leaving  his  wife  privemeni  eneeint :  the 
birth  of  the  posthomous  child  was  held  not  to  revoke  a  will  made  after  marriage.  Doe 
V.  Barford,  4  M.  &  8.  10. 

So  in  respect  of  personal  estate,  the  birth  of  a  posthumous  diild  has  been  held  not 
to  revoke  a  will  made  atter  the  testator's  marriage.  Ward  v.  Phillips,  cit.  5  T.  R.  51.  a. 
Nor  the  mere  birth  of  children  subsequent  to  a  will  made  after  marriage.  Shepherd  v. 
Shepherd,  0  T.  K.  61.  n.  So  in  the  case  of  Thompson  v.  Shepherd,  cit  Amb.  490. 
marg.  and  more  fully  reported  1  Y.  dr-  B.  394.  n.  Marriage  and  having  children  were 
held  not  to  be  a  revocation  of  a  will  made  by  a  widower,  who  by  a  former  wife  had 
children  living  at  the  time  he  made  his  will ;  and  a  like  determination  waa  made  in  te 
case  of  Wright  v.  Netherwood,  2  Salk.  693.  n.  Ed.  Evana. 

These  last  determinations  have,  however,  been  contradicted  by  a  directly  oppoaita 
decision,  upon  similar  facts,  in  the  Ecclesiastical  Court,  in  the  above  case  of  Sheatfi  v. 
York,  cit  1  V.  &  B.  390.  It  is  observable,  too,  that  Lord  Alvanley  in  CKUtona  v. 
Caunt,<4  Yes.  849,  upon  the  question  whether  where  chiMren  having  been  bom  after 
the  execution  of  the  will,  a  subsequent  marriage  without  children  revoked  it ;  though 
no  decision  waa  necessary  upon  the  point,  yet  expressed  himself  in  tenna  atrongly 
lavoorable  to  the  implied  revocation. 

In  Biady  v.  Cubitt,  antet  extrinaie  evideoea  waa  admitted  to  nbot  the  | 
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to  give  any  general  opinion,  but  *shall  confine  myself  r  ^074  -i 
to  this  particular  case,  where  a  man  having  made  a    I-  -^ 

settlement  on  his  wife  and  children  devises  the  reversion  in  fee 
totally,  consistent  with  the  change  of  his  circumstances.  In  that 
case  I  see  no  grounds,  principles,  or  authorities  on  which  to  deem 
this  a  revocation. 

As  to  the  last  question,  I  am  very  clear  that  the  void  legacies  sink 
into  the  estate  for  the  benefit  of  the  devisee.  It  was  ar^ied  at  the 
bar  upon  a  mistake,  as  if  the  testator  intended  at  all  events  to  take 
10,00<ML  out  of  the  ^estate,  whereas,  he  means  the  re-  r  ^275  1 
versa     A  sum  not  exceeding   10«000/.  has  put  b,    ^  ^ 

charge  upon  the  estate  which  cannot  take  place  (a). 

Brackenbury  v.  Brackenbnry. 

(Reg.  Lib.  a.  1764,  fol.  21.) 

rsSth  November,  1764.  8.  C.  Amb.  474.  Sewell,  M88.] 

Mistftke  in  a  will  and  codicil  as  to  the  amount  of  a  fund  out  of  which  younger  children 
wer«  to  be  provided  for,  rectUied  on  the  evident  intent  of  the  testator, 

CARR  BRACKENBURY  having  five  younger  children,  by  his 
will,  bearing  date  the  10th  of  February,  1757,  gave  certain  estates 
to  trustees  for  200  years  in  trust,  to  raise  10,0002.  to  be  paid  to  his 
younger  sons  George  and  Edward  Brackenbury,  and  to  his  daughters 
Anna  Susanna  Brackenbury,  Elizabeth  Brackenbury,  and  Grace 
Brackenbury;  to  his  sons  at  twenty-one,  and  to  his  daughters  at 
twenty-one,  or  marriage,  for  their  portions ;  and  directed  that  in 
case  any  of  the  said  younger  children  should  become  an  eldest  son, 
that  he  should  have  no  share  of  the  said  10,000^;  and  subject  as 
before,  he  devised  the  same,  and  all  his  other  real  estates,  to  his 
eldest  son  in  fee,  whom  he  made  residuary  legatee. 

He  afterwards  had  four  more  younser  children,  r  ^076  1 
and  *by  a  codicil  bearing  date  the  28th  of  September,    ^  ^ 

1762,  reciting  that  he  had  charged  the  before-mentioned  estates 
with  the  payment  of  10,000i  for  his  younger  children,  George, 
Edward,  Anna,  Susanna,  Elizabeth,  and  Grace,  and  taking  notice 
that  his  family  was  increased  since  the  making  of  his  will,  he  charged 
his  said  estates  with  a  further  sum,  viz.  with  the  greatest  advanced 
price  that  could  be  made  thereof,  for  the  portions  of  the  plaintiffs, 
William  Brackenbury,  Richard  Brackenoury,  Laneley  Bracken- 
bury, and  Charlotte  brackenbury,  to  be  paid  at  sucn  time,  and  in 
such  manner,  and  subject  to  sucn  conditions  and  limitations  as  by 
his  will  he  had  directed  for  payment  of  the  portions  of  his  then 
younger  children. 

aiiaing  in  favour  of  a  revocation,  in  conaeqaenee  of  marriage  and  the  birth  of  a 
child ;  though  the  courts  have  since  cautiously  abstained  from  coming  to  any  actual 
decision  as  to  the  admissibiiity  of  it,  yet  its  admission  in  that  case  has  been  repeatedly 
disapproved  of* 

(a)  In  White  v.  Row,  1  Bro.  C.  C.  61,  U  is  laid  dowa  that  where  there  is  a  charge 
upon  the  real  estate,  void  by  the  statute,  it  shall  nnk  in  favour  of  the  devisee,  but 
otherwise  where  it  is  an  exception  out  of  the  devise.  Vide  the  cases  there  dted ; 
vide  also  Gravenor  v.  Hallum,  Arab.  643,  and  King  v,  Denison,  1  y.  &  B.  S60,  where 
this  and  aU  th»  otber  caaes  upon  the  deotrine  of  Moilting  tnisU  an  cited. 
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This  was  a  bill  by  the  four  youngest  children  to  establish  the  will 
and  codicil,  and  to  have  the  estate  sold  for  the  equal  benefit  of  all 
the  younger  children.  It  was  proved  that  the  estate  was  of  the 
yearly  value  of  364i,  and  worth  to  be  sold  about  8770/.:  and  that 
the  personal  estate,  after  debts  and  legacies,  did  not  exceed  10002. 

Yorke  and  Hoskins  for  the  plaintiffs. 

The  will  and  codicil  are  to  be  taken  together,  and  a  construction 
made  upon  both  as  one  instrument  The  testator*s  intention  was  to 
provide  for  the  plaintiffs,  who  were  bom  after  the  will,  as  well  as  for 
the  other  younger  children,  who  were  bom  before.  He  was  mis- 
taken in  the  value  of  this  estate ;  he  must  have  apprehended  that  it 
was  worth  more  than  10,000/.  Suppose  he  had  been  asked  whether 
he  meant  that  the  one  set  of  younger  children  should  be  paid  their 
portions  before  the  other ;  he  would  have  answered :  no,  that  all 
should  partake  of  the  fund  equally.  If  the  younger  children,  who 
were  born  before  the  will,  are  to  be  paid  first,  the  other  younger 
children  will  not  have  a  shilling. 

r  »277  1  Courts  of  equity  will  not  only  construe  words  of  a 
^  -I    will  ^according  to  the  natural  intention  of  the  testa- 

tor, but  will  transpose  words,  and  give  effect  to  the  intention  even 
contrary  to  the  words.  In  Uvedale  v.  Halfpenny,  2  P.  W.  161, 
they  transposed  the  term  providing  for  younger  children,  which 
stood  after  the  limitations  to  the  issue  male,  and  placed  it  before 
them.  In  Milner  v.  Milner,  1  Ves.  106,  the  court  gave  effect  to  the 
intention  contrary  to  the  words*  The  testator  in  that  case  having 
made  a  mistake  in  the  computation  of  a  legacy.  Lord  Hardwicke 
thought  that  in  the  construction  of  wills  the  intent  ought  to  be 
regarded,  and  that  in  order  to  effectuate  it  such  a  mistake  ought  to 
be  relieved  against. 

Sewell  for  the  five  younger  children,  and  Harvey  for  the  heir- 
at-law. 

However  we  may  wish  a  better  provision  for  the  after-bora  chil- 
dren, the  intention  must  be  coUectea  from  the  words  made  use  of. 
They  strongly  import  that  the  younger  children  born  after  the  will 
are  to  be  provided  for  out  of  tlie  estate  after  the  10,000/.  is  raised. 
A  further  sum  is  charged  upon  the  estate  for  them,  to  be  paid  in 
such  manner  as  the  10,000^  is  to  be  paid  to  the  other  younger  chil- 
dren under  the  will.  They  are  in  the  nature  of  residuary  legatees, 
and  take  what  is  left  after  payment  of  the  other  legacies.  There 
can  be  no  doubt  but  that  it  is  a  mistake,  and  that  testator  would 
have  provided  otherwise  if  he  had  foreseen  the  event;  but  the 
court  must  judge  from  what  he  has  done,  not  what  he  would  have 
done. 

The  Lord  Chaitcellor. — This  is  a  question  of  intention  arising 
out  of  the  will  and  codicil.  In  cases  of  this  kind  it  is  absolutely 
r  4278  1  ^^c^s^^  ^to  take  into  consideration  the  subject 
^  ^    matter,  and  the  relative  situation  of  the  parties. 

Though  the  will  and  codicil  are  very  inaccurate,  yet  taking  these 
circumstances  into  consideration,  I  have  not  the  least  doubt  but  that 
he  intended  at  the  time  of  making  his  will  not  to  give  legacies  to  his 
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younger  children  "with  partiality,  but  to  discharge  his  parental  duty 
by.  giving  all  of  them  portions ;  and  therefore  though  he  enumerates 
his  sons  and  daughters  by  name,  yet  he  describes  them  as  all  his 
yownger  children^  and  it  is  the  same  as  if  he  had  said,  '*  I  mean  to 

f;ive  portions  to  all  my  younger  children  share  and  share  alike." 
f  he  nad  died  without  making  a  codicil  it  would  not  have  exceeded 
the  latitude  of  jurisdiction  which  this  court  has  taken  to  construe 
wills  according  to  the  spirit  of  them,  and  none  but  one  superior  court 
can  convince  me  of  my  error  in  such  a  construction.  Courts  of 
equity  construe  wills  liberally,  and  do  not  shackle  themselves  with 
little  narrow  constructions. 

I  consider  the  codicil  as  made  with  two  intents  and  purposes* 
First,  to  shew  that  he  did  not  mean  to  exclude  the  after-born  chil- 
dren, but  intended  to  provide  for  them  also  as  he  had  done  before 
for  the  others.  It  enumerates  the  second  set  of  younger  children  in 
the  same  manner  as  he  had  done  the  first  set  in  the  will,  and  incor- 
porates them  in  the  will  His  second  object  was  to  augment  the  ^ 
quanivm  of  the  fund  as  his  family  increased.  After  takmg  notice 
of  the  portions  given  by  his  will  to  his  then  younger  children  (not 
considered  a9  particular  objects  otherwise  than  as  they  were  younger 
children),  and  that  his  family  was  increased,  he  charges  the  estates 
With  a  further  sum ; — ^for  whom  \  for  his  family,  for  all  his  younger 
children. 

It  has  been  argued  that  he  intended  a  distinct  sum  for  the  four 
children*  But  I  think  he  intended  to  give  them  ^qual  |-  ^n«vn  -i 
portions,  and  not  legacies,  which  are  arbitrary.  Sup-    »•  -* 

ri  the  estate  had  been  worth  30,0002.  instead  of  10,0002. ;  could 
have  intended  that  in  one  event  they  should  have  nothing,  and 
in  the  other  twice  as  much  as  the  former  younger  children  1  The 
plain  way  to  construe  it  is  to  say,  that  he  had  before  given  10,000/. 
to  his  then  younger  children ;  he  now  gives  a  larger  sum,  because 
his  younger  children  are  increased  in  number.  It  is  observable,  too» 
that  he  alludes  to  the  conditions,  &c.  mentioned  in  the  will,  viz. 
the  limitations  over  in  case  the  estate  should  come  to  one  of  the 
younger  sons. 

Upon  the  whole  I  am  of  opinion,  and  must  declare,  that  upon  the 
true  intent  and  meanine  of  the  said  testator^s  will  and  codicil,  his 
intention  was  to  make  all  his  younger  children's  portions  equal,  share 
and  share  alike ;  that  the  term  devised  to  his  trustees,  together  with 
the  inheritance,  be  sold.  But  in  case  the  produce  of  the  real  estate 
does  not  amount  to  the  sum  of  10,000/.  the  same  must  be  made 
good  out  of  the  personal  estate  of  the  testator  as  far  as  the  same 
will  extend. 

See  t  f imilar  mistake  ixt  calcalation  rectified  in  e  will  on  the  authority  of  Milner  t. 
Milner,  in  Phippa  ▼.  Lord  MulgraTe,  8  Vea.  613.  Vide  alao  DanTers  t.  Manning, 
%  Bro.  CO.  18 ;  Stabbing  ▼.  Walkey,  Uk  86 ;  and  the  caaea  cited  in  the  argument. 

•Alden  V.  Gregory.  [    ^280   ] 

(Reg.  Lib.  ▲.  1764,  foL  813.) 
[14th  k,  83d  Not.  6th,  7th,  dc  10th  Dec.  1764.] 

Fraudulent  conveyance  aet  aaide  aa  againat  a  purchaier  with  notice,  notwithatanding  a 
great  length  of  time  which  had  elapaed  rince  the  original  tranaaction. 
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CHARLES  ALDEN,  being  seised  in  fee  of  a  plantation  at  Ja- 
maica, called  Barbican,  by  his  will  bearing  date  the  8th  of  August, 
1699,  devised  the  same  to  his  executors,  to  sell  and  divide  the  money 
arising  from  such  sale  between  his  wife  and  children.  The  wife 
died  soon  after,  and  by  her  will  devised  her  share  of  the  said  money 
to  her  three  surviving  children,  Thomas,  Judith,  and  Ann.  Edward 
Brown  was  the  sole  acting  executor  under  the  vriUs,  and  guardian 
of  the  children,  and  Charles  Chaplin  was  manager  and  recciTex  of 
the  estate  in  Jamaica. 

As  soon  as  the  children  came  of  age  Brown  proposed  to  them  to 
become  the  purchaser  of  the  estate,  and  to  take  the  hazard  on  him- 
self of  discharging  all  the  incumbrances;  and  accordingly  articles 
of  agreement  were  entered  into,  that  on  the  10th  of  June  next,  at 
the  costs  and  charges  of  the  said  Edward  Brown,  his  heirs,  execu- 
tors, administrators,  and  assigns,  they  the  said  Thomas,  Joditht 
and  Ann  Alden  would  convey  to  him,  or  to  whom  he  should  direct, 
the  fee  simple  of  the  said  plantation,  and  all  the  estate  which  they 
bad  by  virtue  of  the  will  of  the  said  Charles  Alden,  or  Judith  Alden; 
and  would  likewise  assign  the  debts  and  effects  belonging  to  the 
estate  of  the  said  Charles  Alden  either  in  Jamaica  or  remitted  to 
England.  And  the  said  Edward  Brown  covenanted  to  pay  the  said 
Thomas,  Judith,  and  Ann  Alden  the  sum  of  900iL  each  on  executing 
r  *281  1  ^"^^  ^conveyances,  and  the  further  sum  of  600l 
*-  •'    each,  with  interest  at  five  per  cent,  within  six  months 

after  the  said  sale,  if  the  proceeds  of  the  said  sale  should  amoont  to 
so  much. 

By  indentures  of  lease  and  release  bearing  date  the  9th  and 
10th  of  June,  1721,  the  said  Thomas,  Judith,  and  Ann  Alden  con- 
veyed the  said  plantation  to  the  said  Edward  Brown  and  his  heirs. 

Soon  after  the  above  transaction  Brown  acquainted  the  children 
that  he  had  agreed  with  Chaplin  to  sell  the  said  estate,  and  accord- 
•  ingly  by  indentures  of  lease  and  release,  bearing  date  the  15th  and 
16th  of  September,  1723,  between  the  said  Edward  Brown  of  the 
first  part,  Thomas,  Judith,  and  Ann  Alden  of  the  second  part,  and 
Edward  Brown  of  the  third  part,  in  consideration  of  2750/.  men- 
tioned to  be  paid  to  the  said  Edward  Brown,  by  c(»isent  of  the  said 
Thomas,  Judith,  and  Ann  Alden,  and  in  consideration  that  the  said 
Charles  Chaplin  did  release  the  said  Edward  Brown,  and  the  said 
Thomas,  Judith,  and  Ann  Alden  from  all  demands  on  account  of 
the  said  plantation  of  the  said  Charles  Alden ;  the  said  Edward 
Brown,  with  the  consent  of.  the  said  Thomas,  Judith,  and  Ann 
Alden,  did  release  to  the  said  Charles  Chaplin,  his  heirs  and  assigns 
for  ever,  all  the  said  plantation  and  lands  in  Jamaica ;  and  the  said 
Thomas,  Judith,  and  Ann  Alden  did  confirm  the  same ;  and  the  said 
Edward  Brown  covenanted  to  indemnify  the  said  Charles  Cbapfin 
against  all  debts  and  legacies  of  the  said  Charles  Alden ;  and  the 
said  Charles  Chaplin  did  release  the  said  Edward  Brown,  and  the 
said  Thomas,  Judith,  and  Ann  Alden  from  all  demands  whatsoever 
on  account  of  the  said  estates. 

In  the  year  1724,  Thomas  Alden,  and  the  husbands  of  his  two 
*'*<'tcrs,  filed  their  bill  to  set  aside  the  said  deeds*  and  the  cause 
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coming  on  to  be  beard  at  the  Rdls  on  tbe  *2d  of  ^  «2S2  1 
March»  1736,  it  was  decreed  that  the  said  deeds    ^  ^ 

should  be  set  aside ;  that  the  said  Edward  Brown  should  account 
for  the  rents  and  profits  received  by  him,  and  the  purchase-money 
received  by  him  from  Charles  Chaplin,  without  prejudice  to  the 
plaintiffs  proceeding  against  Charles  Chaplin  (who  was  out  of  the 
jurisdiction  of  the  court),  to  set  aside  the  purchase. 

On  the  10th  of  January,  1728,  the  same  plaintiffs  filed  a  bill 
against  Charles  Chaplin  in  the  Court  of  Chancery,  in  Jamaica,  to 
which  a  plea  was  put  in,  and  being  allowed  on  argument,  the  biU 
was  dismissed,  but  this  dismissal  was  afterwards  reversed  in  coun- 
cil ;  but  before  any  further  proceedings  Thomas  Alden  died,  1st 
January,  1741,  leaving  one  son,  John,  under  age.  John  Alden 
came  of  age  on  the  17Ui  of  May,  1747,  and  having  obtained  from 
his  aunts  Judith  and  Ann  (who  had  now  become  widows),  a  con* 
veyance  of  their  interest,  he  went  over  to  Jamaica  to  prosecute  the 
suit,  but  died  there  before  he  could  take  any  farther  proceedings,  in 
April,  1748.  In  1750,  his  mother,  who  was  his  sole  devisee  and 
executrix,  filed  a  bill  of  revivor  and  supplement  in  Jamaica ;  but 
Charles  Chaplin  dying,  and  his  granddaughter,  Mrs.  Gregory,  the 
wife  of  the  defendant,  Gregory,  become  his  sole  representative,  the 
present  bill  was  filed  by  the  representatives  of  Mrs.  Alden,  the- 
mother  of  John  Alden,  who  was  also  dead,  against  the  Gregorys,. 
to  s^  aside  the  said  indentures  of  lease  and  release  of  the  15th  and 
16th  of  September,  1723,  and  for  an  account  of  the  rents  and  profits 
from  the  time  of  filing  the  bill. 

Several  witnesses  were  examined  on  the  part  of  the  plaintiffs  to 
prove  the  state  of  depression  and  subjection  to  Brown  in  which  the 
Aldens  were  at  the  time  of  the  execution  of  the  deeds ;  that  the 
plantation  was  worth  nearly  ddOLver  annwn^  and  that  the  negroes 
on  the  estate  alone  wore  of  tbe  vafue  of  3975/» 

^Willes  and  Wedderburne  for  the  plaintiffs.  r    ^^oo     -r 

Yorke,  Wheeler,  and  Bicknell  for  the  defendants,  «-  ^^^  S 
eoBtended  that  even  supposing  the  court  should  be  inclined  to  think 
that  the  transaction  is  not  entirely  free  from  suspicion,  yet  thaft  the 
length  of  time  was  so  great  that  it  ought  not  now  to  interpose ;  that 
it  was  a  bill  of  thirty-one  years  standing  against  Mrs.  Gregory ; 
that  however  improper  Chaplin's  conduct  might  have  been,  it  can- 
not affect  the  defendants. 

The  Lord  Chavgbllor. — This  bill  is  brought  to  set  aside  a  con- 
veyance made  by  Brown,  who  was  devisee  in  trust  and  guardian 
of  the  children  of  Alden,  who  was  owner  of  this  Barbican  pTantation- 
in  Jamaica,  and  who  devised  it  to  his  executors  to  be  sola.  And  it 
also  prays  an  account  of  the  rents  and  profits  from  the  time  of  the 
defendants  coming  into  possession.  Waiving  all  retrospective  ac- 
counts. The  title  is  derived  by  the  deed  of  the  16th  of  September,. 
1723^  to  Brown  and  the  children  of  Alden,  and  from  thence  regu- 
larly to  the  plaintiffs,  supposing  that  deed  to  be  void  as  having  b^xi 
unduly  obtained  by  fraud  and  imposition. 

Upon  tbe  state  of  the  case,  and  the  plaintiff's  proofis,  three 
Vol.  IL  22 
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JuestioDs  were  stated  by  Mr.  Wedderbume  upon  which  the  merits 
epended,  and  which  were  adopted  and  argued  as  such  by  the  de- 
fendant's counsel. 

The  first  was,  whether  there  was  any  imposition  or  fraud  in  the 
original  conveyance  ?  And  I  am  of  opinion  that  there  was  the 
grossest  imposition  and  deceit  that  ever  came  before  this  court 
The  estate  is  proved  to  have  been  let  by  Mr.  Beckford,  the  guardian 
to  the  defendant  Mrs.  Gregory,  then  Mrs.  Chaplin,  for  three  years 
at  600/.  sterling,  for  that  part  alone  which  was  the  plantation; 
besides  the  pen,  or  farm,  which  was  let  for  above  200/.  currency. 
r    ♦284      1  ^^^  defendants  in  possession  have  *not  contro- 

*•  ^    verted  this  statement  of  the  value  by  a  tittle  of  evi- 

dence. The  negroes  were  charged  in  1723  to  the  poll  tax  at  159, 
which  at  the  rate  of  25/.  each  amounts  to  the  sum  of  9975/.,  besides 
all  other  stock  and  utensils.  The  cestui  que  trust  were  still  in  the 
consideration  of  this  court  under  Mr.  Brown,  their  guardian,  and 
Mr.  Chaplin,  their  agent,  with  whom  neither  of  them  had  settled 
any  account,  nor  had  either  of  them  given  the  wards  (still  continu- 
ing such)  any  information  respecting  the  estate.  For  the  mother 
and  two  daughters  were,  as  he  swears  by  his  answer,  at  different 
times  his  servants ;  and  the  son  educated  by  him  at  school,  and 
afterwards  put  apprentice  to  a  milliner ;  and  that  he  never  settled 
any  accounts  with  them,  and  could  not,  Chaplin  never  having 
settled  any  accounts  with  him.  This  was  the  case  of  Brown,  the 
vendor  to  Chaplin,  not  under  a  title  derived  by  purchase  from  his 
cestui  que  trusts,  but  under  the  original  will  of  Alden.  His  deeds 
were  set  aside,  and  proper  accounts  directed. 
^  What  was  the  case  of  Chaplin  ?  Habes  confitefUem  reum.  His 
conveyance  speaks  now  he  is  no  more.  Chaplin,  the  agent  in  trust 
for  the  children,  offers  275021  for  the  estate,  and  all  arrears  of  rent, 
sum  and  sums  of  money,  goods  and  chattels,  debts,  duties,  and 
demands,  and  other  things  whatsoever,  which  Brown  as  devisee,  or 
executor  in  trust,  might  claim ;  which  was  accepted  by  Brown  and 
the  children  as  the  best  price  that  could  be  obtained  for  the  said 
estate.  If  2750/1  be  the  best  price,  why  add  any  thing  further  T 
But  this  consideration  it  was  feared  would  not  give  a  colour.  Be- 
fore the  consideration,  therefore,  is  closed,  a  release  is  thrown  in  of 
Chaplin's  demand  on  account  of  the  management  of  the  estate,  upon 
which  account  he  was  indebted  to  them  at  least  in  the  sum  of  1 100/. 
Chaplin,  not  content  with  this,  gets  a  general  release  from  Brown, 
r  ^285  1  ^^^sis^i'^S  ^^  ^downright  falsehood,  and  winds  up  the 
^  J    whole  with  a  release  of  the  demands  which  he  had 

on  them  for  remitting  the  produce  of  their  own  rents  and  profits. 

Happy  for  these  abused,  gulled,  deluded  people  that  there  is  a  court 
of  equity  in  Great  Britain,  out  of  the  hurricanes  and  more  tem- 
pestuous nK>rals  of  Jamaica ! 

The  next  question  is  in  efiect,  whether  delay  will  purge  a  fraud  T 
Never  while  I  sit  here.  Every  day  arising  from  it  adds  to  the  injus- 
tice, and  multiplies  the  oppression  (a). 

(a)  The  point  of  \tngth  of  time  being  no  bar  in  cases  of  fraud  was  mnch  diatua»d 
in  thelatofiaaeiif  WbaUflf  v.  WjiaUc^,  1  Meiir.  486 ;  see  the  foUowtng  caeea  upon  the 
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The  third  question  is,  whether  the  defendant  can  cover  himself 
as  a  purchaser  for  valuable  consideration?  I  think  there  is  no  pre- 
tence for  it.  He  married  a  wife,  taking  under  the  fraud,  with  actual 
notice  in  her  of  a  suit  pending. 

•Norton  V.  Relly-  [   •286  ] 

(Reg.  Lib.  B.  1764,  foL  66.) 

rjth  iL  10th  Dec  1764.  8.  C.  1  Collect.  Juiid.  468.] 

Gnnt  of  an  annuity  fraudulently  obtained  by  a  penon  having  a  aptritnal  aicendancj 

over  a  woman,  who  waa  under  a  itate  of  religious  delusion,  set  aside  upon  principles 

of  public  policy. 

THIS  was  a  bill  filed  by  the  plaintiiT,  a  maiden  lady,  residing  at 
Leeds,  against  the  defendant  Relly,  a  methodist  preacher,  and 
others,  trustees  named  in  a  deed  of  gift  executed  oy  her  to  the 
defendant,  praying  that  it  might  be  delivered  up  to  be  cancelled,  &c. 
The  bill  stated,  that  the  defendant  procured  one  Woolfe  to  transmit 
to  her  a  letter,  in  which  he  expressed  himself  as  follows :  <<  That 
although  unknown  to  her  in  the  flesh,  from  the  report  he  had  of  her, 
he  made  bold  to  address  her  as  a  fellow-member  of  that  consecrated 
body  wherein  the  fullness  of  the  Godhead  dwelt ;  that  he  had  some 
thoughts  of  visiting  her,  the  people  to  whom  he  preached  (though 
they  had  none  among  them  whom  they  would  choose  to  hear  in  nis 
absence)  being  willing  that  he  should  come  among  them  at  Leeds 
for  a  little  time  to  preach  the  kingdom  of  God."  He  subscribed 
himself  the  plaintiflfs  "  most  affectionate  brother  in  the  flesh."   The 

Elaintiff  was  prevailed  upon  by  Woolfe  to  invite  the  defendant  to 
er  house,  where  she  entertained  him  for  a  considerable  time,  and 
gave  him  money  to  defray  the  expenses  of  his  journeys :  he  afier- 
wards  paid  her  a  second  visit,  when  he  prevailed  upon  her  to 
accompany  him  to  town,  and  become  one  of  his  congregation.  In 
the  course  of  two  years  he  obtained  from  her  about  150/.  by  various 
pretences ;  and  at  last  persuaded  her  to  execute  the  deed  in  ques- 
tion, granting  to  him  an  absolute  annuity  of  50/.,  secured  upon  her 
real  estates  in  Yorkshire.  The  bill  contained  *several  ^  ^^g^^  - 
similar  letters  of  the  defendant,  and  stated  several  acts    ^  J 

of  fraud  and  imposition. 

The  Solicitor-General,  Yorke,  and  Hoskins,  for  the  plaintiff 
Willes,  Ambler,  Wedderburne,  and  Glynn,  Serjt.  for  the  different 
defendants. 

This  is  a  new  case,  and  as  such  ought  to  be  treated  witt  great 
caution.  The  court  ought  to  examine  it  with  the  same  .spirit  of 
liberality  and  toleration  with  which  it  always  acts  towaras  those 
whose  religious  opinions  differ  from  those  of  the  church  of  England. 
The  defendant  is  not  what  he  has  been  represented  by  the  bill,  a 
methodist  preacher,  a  term  to  which  ignorapce  and  illiberality  have 

subject  there  cited  (note).  Deloraine  ▼.  Browne,  3  Bro.  G.  C.  633.  Smith  ▼.  Clay,  dt. 
ib.  n.  Hcrey  ▼.  Dinwoody,  4  Bro.  C.  C.  ?58.  2  Vea.  jun.  87.  Yate  ▼.  Moieley,  5  Vea. 
480.  Moth  ▼.  Atwood,  ib.  845.  Parcell  t.  Maenamara,  14  Vea.  91.  Beckford  t.  Wade, 
17  Vea.  87.  Hownden  ▼.  Lord  Annealey,  2  Sch.  &  Lef.  607.  Moore  ▼.  Blake,  1  Ba. 
A  Bt.  69.  Medlicot  ▼.  0'Doaqe|,  ilv  1^6.  Gould  ▼.  Okeden,  4  Toml.  P.  C.  198. 
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affixed  a  ludicrous  and  contemptuous  idea.  He  is,  in  fact,  a  pro- 
testant  dissenting  minister ;  an  independent  preacher,  living  by  tbe 
exercise  of  his  talents  and  exertions.  This  lady,  who  bad  taken  a 
great  liking  to  him,  had  engrossed  the  whole  of  his  time  and  atten- 
tion, and  as  a  means  to  secure  it  for  the  future,  granted  him  this 
annuity  ;  she  cannot  now  be  at  liberty  to  revoke  a  gift  for  which 
she  had  received  a  consideration  she  then  considered  as  so  valuable. 

The  Lord  Chancellor. — This  cause,  as  it  has  been  very  justly 
observed,  is  the  first  of  the  kind  that  ever  came  before  this  court, 
and,  I  may  add,  before  any  court  of  judicature  in  this  kingdom ; 
matters  of  religion  are  happily  very  rarely  matters  of  dispute  in 
courts  of  law  or  equity. 

In  regard  to  protestant  dissenters,  under  which  denomination  it 
has  been  attempted  to  shelter  and  include  the  defendant  Relly,  no 
man  whatever  bears  a  greater  regard  and  esteem  for  those  who 
really  are  so  than  I  do ;  and  God  forbid  that  in  the  present  age  the 
true  dissenters  of  every  kind  should  not  be  tolerated,  or  that  the 
r  *288  1  ^P'^^  *of  Christianity  should,  in  this  kingdom,  lose 
••  J    the  spirit  of  moderation!     I  can  and  do  esteem  the 

professors  of  one  equally  with  those  of  our  own  established  church, 
to  which,  not  only  from  the  profession  of  my  faith,  but  from  my 
principles,  I  bear  a  higher  veneration.  But  very  wide  is  the  dif> 
ference  between  dissenters ;  and  fanatics  whose  canting  and  whose 
doctrines  have  no  other  tendency  than  to  plunge  their  deluded 
votaries  into  the  very  abyss  of  bigotry,  despair,  and  enthusiasm. 
And  though  even  against  those  unhappy  and  false  pastors  I  woukl 
not  wish  the  spirit  of  persecution  to  go  forth,  yet  are  not  these  men 
to  be  discountenanced  and  discouraged  whenever  they  {Nx>peily 
come  before  the  courts  of  justice  ?  Men  who  ffo  about  in  tte 
apostle's  language,  and  creep  into  people's  dwellings,  dehiding 
weak  women :  men  who  go  about  and  diffuse  their  rant  and  warm 
enthusiastic  notions,  to  the  destruction  not  only  of  the  temporal  con- 
cerns of  many  of  the  subjects  of  this  realm,  but  to  the  endangering 
their  eternal  welfare.  And  shall  it  be  said  that  this  court  cannot 
relieve  against  the  glaring  impositions  of  these  men  t  That  it  cannot 
relieve  the  weak  and  unwary,  especially  when  the  impositions  are 
exercised  on  those  of  the  weaker  sex  ?  It  is  by  no  means  arguing 
agreeably  to  the  practice  and  equity  of  this  court,  to  insist  upon  iL 
This  court  is  the  guardian  and  protector  of  the  weak  and  helpless 
of  everv  denomination,  and  the  punisher  of  fraud  and  imposition  in 
every  degree.  Yes,  this  court  can  extend  its  hands  of  protection: 
it  has  a  conscience  to  relieve,  and  the  constitution  itself  would  be  in 
danger  if  it  did  not. 

To  come  to  the  present  case :  here  is  a  man,  nobody  knows  who 
or  what  he  is ;  his  own  counsel  have  taken  much  pains,  modestly*  to 
tell  me  what  lie  is  not ;  and  depositions  have  been  read  to  shew  that 
he  is  not  a  methodist.  What  is  that  to  me  ?  But  I  could  easily  have 
r  *289  1  ^^^^  ^^"^  what,  by  the  proofs  in  this  cause,  and  his 
*•  J     ♦own  letters,  he  appears  to  be — a  subtle  sectary,  who 

preys  upon  his  deluded  hearers,  and  robs  them  under  the  mask  of 
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religion ;  an  itinerant  who  propagates  his  fanaticism  even  in  the  cold 
northern  countries,  where  one  should  scarcely  suppose  that  it  could 
eater.    Shall  it  be  said  in  his  excuse,  that  as  to  this  lady  she  was  as 

GMit  an  enthusiast  as  himself  when  he  first  became  acquainted  with 
r,  and,  consequently,  not  deluded  by  him.  It  appears,  indeed, 
that  she  wrote  some  verses  "  on  the  mystery  of  the  union  of  the 
Father,  Son,  and  Holy  Spirit."  It  is  true  that  it  appears  by  this 
that  she  was  far  ffone :  but  not  gone  far  enough  for  his  purpose,  as 
we  shall  find  by  his  own  letters :  in  one  he  says,  '*  your  former 
pastor  has,  I  hear,  excommunicated  you ;  but  let  not  these  things 
discourage  you,  but  put  yourself  in  my  congregation,  wherein 
dwells  the  fullness  of  God."  How  scandalous,  nay,  how  blas- 
phemous is  this !  In  another  his  mystical  expression  runs, ''  you 
will  be  there  weaned  from  men,  and  learn  to  complete  the  fullness 
of  gospel  peace."  Thus  was  she  advanced  step  by  step,  and  imbibed 
his  doctrines  till  she  became  quite  intoxicated,  if  I  may  use  the 
ezwession,  with  his  madness  and  enthusiasm. 

But  the  very  material^  and  most  essential  point  in  law,  the  con- 
sideration of  the  deed,  sa^  the  defendant's  counsel,  is  the  dedicating 
the  principal  part  of  his  time  in  attending  the  spiritual  concerns  of 
this  lady,  and  neglecting  his  flock,  who  thereupon  deserted  him  (the 
only  good  thing,  m  my  opinion,  that  appears  in  the  cause).  But  did 
he  receive  no  consideration,  no  recompense  for  his  service  T  Let 
us  examine  a  little.  Does  he  come  from  Leeds  to  London  in  the 
ordinary  way,  a  stage  coach  ?  No :  he  must  have  a  post-chaise, 
and  live  elegantly  on  the  road  at  the  plaintiff's  expense :  who,  it 
appears,  at  different  times  gave  to  or  paid  for  him  to  the  amount 
of  52/.  Ids.  in  money,  besides  presents  of  liquor  and  other  things. 
So  *that  his  own  hot  imagination  was  further  heated  ^  iiogn  1 
we  find  by  the  spirit  of  brandy :  for  all  which  favours,    ^  J 

in  a  third  letter,  his  expression  is,  "  I  thank  you  in  the  name  of  our 
Saviour  for  all  kindness  to  me."  Thus  is  the  Deity  introduced  to 
thank  her  for  her  services ;  but  this,  I  suppose,  like  the  fullness  of 
God,  as  was  observed  by  one  of  the  counsel,  is  to  be  taken  figura- 
tively. I  might,  I  believe,  with  more  propriety  say,  that  the 
acceptance  of  this  50/.  a  year  was  figurative,  and  expressive  of  his 
designs  upon  the  lady's  whole  fortune. 

We  will  take  a  short  view  how  he  proceeded  to  come  at  it  The 
lady  comes  to  town  by  his  persuasions,  where  possibly  she  had  never 
been  before;  goes  and  lives  in  Surrey  as  in  an  inquisition,  for  she 
is  put  into  a  house  environed  by  a  high  wall,  and  no  one  is  to  have 
access  to  her  but  her  pastor,  or  the  attorney,  on  the  present  occasion 
of  preparing  the  deed  in  question,  whereby  the  defendant  waste 
step  into  and  secure  a  part  of  her  fortune  under  the  veil  of  friendship, 
or  rather  by  lighting  up  in  her  breast  the  flame  of  enthusiasm ;  and 
undoubtedly  he  hoped  in  due  time  to  secure  the  whole  by  kindling 
another  flame,  of  which  the  female  breast  is  so  susceptible ;  for  the 
invariabk  style  of  his  letters  is,  "  all  is  to  be  completed  by  love  and 
union."  But  to  return.  In  this  place  of  inauisition  she  is'  by  them 
tutored  to  be  private  in  her  charity ;  so  that  her  relations,  who  are 
injured,  were  to  know  nothing  of  her  present  bounty.    But  wou' ' 
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not  any  man  of  honour  in  the  profession  have  told  her,  ''Madam, 
you  are  going  to  do  a  thing  which  may  embarrass  your  circom* 
stances,  and  injure  your  relations ;  a  thing  which  the  law  will  not 
support  unless  it  is  uiirly  and  openly  obtained ;  and,  therefore,  unless 
you  will  apprise  your  friends  of  it,  I  will  not  be  concerned."  This, 
I  say,  was  incumbent  on  the  attorney  to  have  done ;  but  this  was 
omitted,  and  it  was  done  in  secret. 

r  *291  1  *^®^  '®'  *^  ^^^  ^  ^^'^  ^^  ^^^  streets  of  London  that 
^  -I  '  this  preaching  sectary  is  only  defending  his  just  rights, 

and  must  be  supported  in  them:  let  them  not  be  persecuted,  I 
repeat,  but  many  of  them  deserve  to  be  represented  in  puppet-shows. 
I  have  considered  this  cause  not  merely  as  a  private  matter,  but  of 
public  concernment  and  utility.  Bigotry  and  enthusiasm  have  spread 
their  baneful  influence  amongst  us  far  and  wide ;  and  the  unhappy 
objects  of  the  contagion  almost  daily  increase.  Of  this  not  onbf 
Bedlam,  but  most  of  the  private  mad-houses,  are  melancholy  and 
striking  proofs.  I  have  staid  much  beyond  my  time :  I  have  given 
this  cause  a  long  and  patient  hearing,  and,  inasmuch  as  the  deed 
was  obtained  on  circumstances  of  the  greatest  fraud,  imposition  and 
misrepresentation  that  could  be,  let  it  be  decreed, 

That  the  defendant,  Relly,  execute  a  release  to  the  plaintiff,  Mrs. 
Norton,  of  this  annuity,  and  deliver  up  the  deed  for  securing  it ; 
and  if  any  difference  arise,  let  the  same  be  settled  by  the  Master, 
who  is  to  take  an  account  of  all  sum  or  sums  of  money  paid  by  the 
plaintiff,  Mrs.  Norton,  to  the  defendant,  or  to  his  use ;  for  which 
purpose  all  proper  parties  are  to  be  examined  upon  interrogatories, 
and  all  which  sums  the  defendant  is  hereby  decreed  to  pay,  together 
with  the  costs  of  this  suit. 

I  cannot  conclude  without  observing,  that  one  of  his  counsel,  with 
some  ingenuity,  tried  to  shelter  him  under  the  denomination  of  an 
independent  preacher :  I  have  tried,  in  the  decree  I  have  made,  to 
spoil  his  independency. 

The  relief,  in  the  case  of  Hufojenin  v.  Baaeley,  14  Ves.  273,  was  «  prayed  upon  the 
ground  of  undue  influence  exerted  by  the  means  of  spiritual  ascendancy."  It  is  evident, 
from  several  passages  in  the  argument  of  that  case,  p.  880,  286,  dec  that  the  enistoncia 

of  the  present  case  was  not  known.  So  by  the  civil  law,  which  entuely 
[      *202      ]     *  prohibits  donations  inter  vivos  from  persons  standing  in  certain 

relations,  on  the  ground  of  the  influence  which  they  must  nece—i 
rily  possess,  the  case  of  a  confestor  is  enumerated.  PoSfder  Traits  ds«  Ihmatiau 
entre  Fif*,  s.  1.  cit  ib. 

Hale  y.  Lamb. 

(Reg.  Lib.  A.  1764,  foh  68.) 

[7th  dc  16th  Dec.  1762,  &  11th  Dec.  1764.] 

Covenant  in  marriage  settlement,  that  the  settlor  would  surrender  certain  eopyhoMs 
which  were  intermixed  with  his  freeholds,  to  be  settled  upon  the  issne  of  the  mar- 
riage, with  limiutions  to  collateral  branches  of  the  family  ;  his  eldest  son,  upon  his 
marriage,  covenants  to  suffer  a  recovery  of  the  freehold  (which  was  done),  and  to 
settle  the  copyhold  (to  which  he  was  admitted  in  fee);  upon  a  hill  brought  by  a 
nephew  of  the  first  settlor,  on  failure  of  issue  of  that  marriage,  for  a  specific  perform- 
ance of  the  covenant,  to  surrender  in  favour  of  collaterals:  held,  that  though  the  con- 
sideration of  marriage  extended  to  collaterals,  yet  that  the  son  by  the  covenants  on 
his  marriage,  and  by  his  admission  in  fee,  had  taken  the  copyholds  discharged  of  the 
specific  limitations. 
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WILLIAM  HALE,  by  his  marriage  settlement,  bearing  date  the 
26th  of  April,  1712,  settled  certain  freehold  estates,  and  covenanted 
to  surrender  certain  copyhold  lands  to  the  use  of  himself  for  life  ; 
remainder  as  to  part  to  his  intended  wife  for  life ;  remainder  for  a 
term  to  raise  portions  for  younger  children ;  remainder  to  the  first 
and  other  sons  of  that  marriage  in  tail;  remainder  in  the  same 
manner  to  his  sons  by  any  other  wife,  with  collateral  limitations  to 
his  uncles. 

Paggen  Hale,  the  eldest  son  of  the  said  William  Hale,  by  his 
marriage  settlement,  bearing  date  the  19th  of  November,  1742, 
covenanted  to  suffer  a  recovery  of  the  freehold  estates  (which  was 
afterwards  done),  and  to  settle  the  premises  upon  the  issue  of  the 
marriage. 

Paggen  Hale  having  died  without  issue,  this  was  a  bill  brought 
by  the  grandson  of  the  uncle  of  William  Hale,  the  first  settler,  to 
have  a  specific  performance  of  the  covenant  in  the  settlement  of 
the  26th  of  September,  1712,  for  the  surrender  of  the  copyhold 
lands. 

The  Attomey-(5eneral,  Willis,  Wilbraham,  and  Hoskins,  for  the 
plaintiff. 

•Wherever  the  conscience  of  the  covenanter  is  ^  ^g„  , 
bound,  this  court  will  decree  a  specific  performance,     ^  ^ 

if  the  consideration  is  sufficient  In  the  present  case  the  considera- 
tions are  blood,  the  name  of  the  testator,  and  the  entirety  of  the 
possession.  Blood  is  a  consideration  to  raise  a  use  at  common  law; 
Jenk.  Cent.  2  Ro.  Ab.  782,  it  will  also  do  this  in  the  case  of  colla- 
teral limitations  contracted  for.  Osgood  v.  Strode,  2  P.  Wms.  246. 
where  the  court  considered  the  father  as  a  purchaser  of  the  colla- 
teral limitations.  Vernon  v.  Vernon,  2  P.  W.  594,  where  a  coUa- ' 
teral  limitation  to  a  brother  was  decreed,  though  the  estate  had 
never  come  from  the  father,  and  he  was  but  a  party  to  the  deed. 
The  cases  of  Jenkins  v.  Kemish,  1  Lev.  150.  and  Watts  v.  BuUas, 
1  P.  W.  60.  are  still  stronger.  Goring  v.  Nash,  3  Atk.  185,  is  a 
very  recent  confirmation  of  this  doctrine.  The  statute  of  fraudu- 
lent conveyances  is  no  objection ;  the  covenant  immediately  bound 
the  covenantor,  and  left  the  same  lien  on  the  heir. 

Perrott  and  De  Grey  for  the  defendant. 

The  remainder  in  the  present  case  is  voluntary,  and  cannot  be 
executed  against  an  heir.  Lord  Hardwicke  hefd,  that  courts  of 
equity  cannot  lay  down  any  other  rule  than  what  is  followed  at 
law  upon  the  statute  of  Elizabeth.  In  all  the  cases  which  have  been 
cited,  the  father  was  either  a  purchaser  or  a  party  to  the  deed.  In 
Goring  V.  Nash,  in  White  v.  Stringer,  2  Lev.  106,  and  Osgood  v. 
Strode,  the  estate  was  settled  by  the  father.  In  Stephens  v.  True- 
man,  1  Ves.  73,  he  was  a  purchaser  of  the  equity  for  the  collaterals 
by  making  a  contingent  interest  certain.  The  case  of  Bellingham 
V.  Lowther,  1  Ch.  Ca.  243,  is  the  only  case  where  the  estate  came 
from  the  husband,  and  there  the  consideration  was  held  not  to 
extend  to  the  collateral  limitations;  the  others  were  r  ^294  1 
provisions  of  *the  father,  who  is  the  best  judge  of  the     ^  J 

provision,  and  of  the  qtiantum  the  child  ought  to  take.    Cook  v 
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Arnham,  3  P.  W.  283.    For.  36.    But  in  this  cnae  Paggen  Hale 

has,  by  his  acts,  made  himself  the  absolute  owner  of  the  copyholdsy 
and  barred  all  right  of  the  plaintiff. 

The  Lord  Chancellor. — This  bill  was  brought  for  a  specific  per- 
formance of  a  covenant  in  a  settlement  of  the  26th  of  April»  1712, 
for  the  surrender  of  some  copyhold  lands.  On  the  part  of  the  de- 
fendant it  was  insisted  that  the  court  would  not  decree  a  specific 
performance  of  a  covenant  voluntary,  and  without  consideration; 
and  this  was  the  single  question.  This  was  answered,  not  so  much 
by  controverting  the  position  as  by  fact ;  for  the  position  is  un- 
doubtedly true,  that  a  court  of  equity  will  not  decree  a  specific  per- 
formance of  a  voluntary  covenant,  which  is  in  equity  no  covenant 
at  all,  and  only  a  nominal  one  at  law.  But  they  msisted  that  a 
covenant  to  settle  on  the  blood  would  raise  an  use  to  give  a 
subpana^  and  to  call  for  this  court  to  aid  in  the  execution  of  the 
estate ;  and  this  they  established  by  cases  at  law,  and  authorities 
in  this  court  Osgood  v.  Strode,  where  the  claim  of  a  nephew  was 
established  by  two  Lord  Chancellors ;  Watts  v.  Bullas,  where  the 
court  said,  that  because  the  consideration  of  blood  would  at  c(HD- 
mon  law  raise  an  use,  and,  as  before  the  statute  of  27  Hen.  6,  such 
cestui  que  use  should  have  compelled  an  execution  of  the  use  in  a 
court  of  equity,  so  would  this  imperfect  conveyance  raise  a  trust  in 
respect  of  the  consideration  of  blood,  and  conseouently  ought  to  be 
made  good  in  equity,  which  is  good  sense  (a) :  Vernon  v.  Yemoo, 
which  is  to  the  same  purpose. 

r  *205  1  *^^  seems,  theiefore,  that  a  settlement  made  ob 
■-  -I     marria^,  with  extension  to  collaterals,  if  defective 

in  law,  should  be  made  good  in  equity  for  the  same  collaterals ;  for 
the  consideiation  of  marriage  and  settling  the  estate  runs  throufffa 
all  the  limitations,  and  the  authorities  confirm  the  reason.  Nor  oo 
I  see  any  sound  objection  to  this ;  for  a  man*s  serious  disposition  bjr 
will  supersedes  the  heir-at-law  without  injustice,  and  these*  cases 
have  nothing  to  do  with  the  statutes  against  fraudulent  conveyances. 
Therefore,  if  William  Hale,  the  settlor,  had  died  without  issue  male 
attaining  twenty-one,  I  think  the  uncle  would  have  been  entitled  to 
a  specific  execution  of  the  covenant ;  because,  in  such  case,  it  was 
consistent  with  the  will  and  intent  of  Mr.  Hale,  the  settlor  (a). 

But  as  the  preceding  limitations  of  the  tenancies  in  tail,  conveyed 
an  incidental  dominion  over  the  remainders,  and  Paggen  Hale  ac- 
tually  suffered  a  recovery  of  the  freehold,  with  which  the  copy- 

(a)  Lord  Hardwlcke,  however,  in  Qoring  v.  Nuh,  oenflOMd  the  doetriiM  faid  Amm 
by  Lord  Keeper  Wright  in  Watts  ▼.  Bullae,  **  hie  reeaoning  boiog  too  laift,  owiof  lo 
his  being  then  new  in  the  court,  and  punming  the  maxima  of  law  too  frr  aa  to  the  ooft* 
sideration  of  blood  to  raise  an  use." 

(a)  See  the  cases  on  this  head  cited  in  Mr.  Sander's  note  to  Ooring  t.  Nash,  S  ML 
188,  from  whence  it  appears  that  in  casea  of  atf<ua<  BeHUmeniB  the  couit  wiQ  aQ^ioit 
the  collateral  limitations  even  against  pufchaaers  or  creditors;  but  that  Ift  ommb  of 
article;  though  the  rule  will  not  apply  against  them,  yet  it  will  agaiaat  ralatioDa  in 
the  same  family,  or  mere  volunteers. 

As  to  the  doctrine  respecting  agreements  entered  into  for  preaeiTing  the  peace  ef 
families,  Ac  vide  Wyeherley  t.  Wycherley,  ante  p.  ITS,  uA  the  cases  there  cilad; 
also  Myddleton  v.  Lord  Kenyon,  %  Ves.  jun.  SaU 
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holds  are  by  the  origioal  settlement  taken  notice  of,  to  lie  inter- 
mixed, if  William  had  executed  the  covenant,  there  cannot  be  a 
doubt  but  Pasgen  Hale  would  have  barred  the  remainder :  his  own 
covenant  *in  hjs  marriage  settlement  bound  him  to  ^  ^^^  n 
do  it.    But  as  the  covenant  was  only  executory,  and     ^  •■ 

he  was  left  in  full  legal  dominion  of  the  copyholds,  he  had  nothing 
to  do  but  to  declare  that  he  would  take  them,  discharged  of  any 
specific  limitations,  which,  if  actually  made,  he  could  and  might 
have  destroyed ;  and  thai  he  has  manifestly  done  by  his  own  re- 
pimiant  covenant  in  his  marriage  settlement,  and  by  his  admission 
m  fee. 

It  is,  in  my  opinion,  absurd  to  say  the  descent  of  the  executory 
covenant  should  put  him  into  a  worse  condition  than  that  covenant 
executed  by  a  settlement;  and  that  he  could  not  loose,  eodem 
modoquo  ligature  by  a  declaration  of  a  contrary  will,  and  contrary 
covenant. 

Bill  dismissed. 

Pelbam  y.  Andersoik 

(Reg.  Lib.  m<  1764,  foL  63.) 
n  1th  Dee.  1764.  8.  C.  Git.  1  Bro.  C.  C.  444.;| 

beqoeet  of  moDey  to  InUld  and  endmo  a  hospital  upon  land  not  already  ia  mortniaia, 
held  to  be  void  under  the  atat  9  Geo.  9f. 

CHARLES  PELHAM,  by  his  will,  bearing  date  the  4th  of  May, 
1760,  directed  that  his  executors  should  build  and  endow  a  hos* 
pital  for  eight  poor  persons  on  the  south-east  side  of  Broclesbie 
churchyard,  or  at  such  other  place  as  the  testator  should,  by 
writing  under  his  hand,  appoint,  in  case  he  should  not  have  done  it 
during  his  lifetime ;  for  which  purpose  the  testator  charged  his 
personal  estate  with  the  sum  of  2000/.  And  if  the  said  building 
should  be  begun  in  his  lifetime,  or  he  should  leave  any  plan  thereoA 
then  he  desired  that  such  plan  might  be  pursued  and  executed. 

Willes  and  Hoskins  for  the  next  of  kin;  Yorke  and  Perryn  for 
the  charity* 

•The  Lord  Chancellor  held  the  above  devise  void,  j-  ^^^  ^ 
under  the  statute  of  mortmain.  *■  ^ 

Tt'df  the  AttorBBy*OeneraI  v.  Tyndall,  ante  p.  807,  and  the  note  at  tiie  end  of  it. 

Bodens  v.  Lord  Galway* 

(Reg.  Lib.  ▲.  1764,  fol.  39.) 
n2(h  I>0C  r7S4.  8.  G.  Amb.  478.] 

bequeet  of  pereonal  eatate  to  A  doritig  hia  life,  and  if  he  haa  no*  heirai  then  over ; 
held,  the  beqneat  over  waa  Toid,  aa  being  too  femote. 

MELIORA  BODENS,  by  her  will,  bearfaig  date  the  26th  of 
April,  1758,  after  giving  several  legacies  and  annuities,  gave  the 
residue  of  her  estate  to  the  plaintiff,  George  Bodens,  in  manner 
following :  viz.,  her  house  and  att  her  effects  to  be  sold  and  Taid 
out  in  the  funds  for  the  plaintiff  (after  all  the  legacies  were  paid) 
during  his  life  \  and  if  he  had  no  heirs,  to  his  sister,  Mrs.  Jan^ 
Watson. 
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The  catuse  came  on  at  the  Rolls  on  the  2$th  of  May,  1761,  Amb. 
398.  nom.  Boden  v.  Watson,  when  his  Honour  directed  a  general 
account,  but  declined  giving  any  opinion  as  to  what  interest  the 
plaintiff  took  in  the  personal  estate.  It  now  carae  on  for  further 
directions. 

Whitaker  Serjt.,  Yorke  and  Crofts  for  the  plaintiflf. 

The  Solicitor-General,  Ambler  and  Bicknell  for  the  defendants, 
contended,  that  the  court  would  construe  the  word  Aos  in  the  same 
way  as  the  word  have  was  construed  in  Target  v.  Graunt,  1  P.  W. 
432,  and  other  similar  cases,  by  which  means  the  devise  over  wookl 
be  good  in  case  the  plaintiff  had  no  issue  at  his  death ;  it  was  also 
urged,  that  this  was  a  contingent  devise  to  the  children  of  the 
plaintiff:  if  be  should  have  any,  to  them ;  if  not,  to  the  defendant. 

r  *298  1  *The  Loro  CHAifGjBLix>R« — I  have  laid  it  down  as  a 
^  -I    principle,  that  in  all  questions  of  this  nature  the  whole 

will  mast  be  taken  together,  and  a  judgment  formed  from  thence 
of  the  testator's  intention.  Were  I  to  determine  this  limitation 
over  to  be  ^ood,  I  should  destroy  the  principal  intention  of  the 
testatrix,  which  was,  that  George  Bodens  and  his  issue  should  take 
before  Mrs.  Watson.  I  cannot  imply  a  gift  to  the  issue  as  pur- 
chasers, for  such  an  implication  must  be  necessary ;  which  is  not 
the  case  here.  The  word  heirs  must  mean  heirs  of  the  body,  and 
the  testatrix  certainly  intended  that  not  only  George  Bodens,  but 
also  his  issue,  should  take  preferably  to  Mrs.  Watson ;  and  that  can 
only  be  by  transmissibility,  for  they  cannot  take  as  purchasers :  it 
is  the  same  as  if  it  had  been  given  to  him  for  life,  and  to  the  heirs 
of  his  body ;  and  if  no  such  heirs,  then  over.  The  failure  of  issue 
is  general,  and  I  can  find  nothing  to  confine  it  to  a  particular  time; 
I  must  therefore  decree  the  residue  of  the  money  to  be  paid  to  the 
plaintiff  (a). 

[   ^299    ]  *Ashby  V.  BlackwelL 

(Reg.  Lib.  Min.  Trin.  1766.) 

[10th  Jane,  1765.  8.  C.  Amb.  608.] 

A  joint  stock  company  btTtng  permitted  a  tranafer  of  atoek  under  a  forged  letter  of 
attoraej :  held  that  the  company,  and  not  the  fcir  purehaaer,  ahouM  bear  tiie  leaa. 

A  truBtee,  whether  a  private  perwrn  or  body  corporate,  moat  aee  to  the  re^ty  of  die 
aathority  empowering  him  to  diapoee  of  the  trust  money ;  lor  if  forged,  it  ia  in  con- 
aideration  of  law  and  equity  a  nullity,  and  the  right  remaina  as  before. 

THE  plaintiff  being  possessed  of  1000/.  Million  Bank  stock,  lor 
some  time  received  the  dividends  herself,  but  afterwards  employed 
John  Price,  a  broker,  to  receive  them  for  her.  Price  forged  a  letter 
of  attorney  from  her  empowering  him  to  sell  the  stock,  which  he 

(a)  The  caaea  upon  the  aabject  of  limitationa  over  of  personal  property,  whidi  are  toe 
numerooa  to  bear  citation  in  the  praaent  place,  an  collected  and  arranged  in  2  Bridge* 
man's  Digest,  844.  To  thoae  mav  be  added  the  late  case  of  Lyon  v.  Mitchell*  1  Mid. 
Rep.  467,  and  the  report  of  Tothxll  ▼.  Pitt  rabjoined  to  it 

The  caaea  upon  this  point  comprised  in  the  present  publication,  are  Mkeld  t.  Ver- 
non, ante  toL  L  p.  7S.  Gny  ▼.  Shawne,  ib.  16S.  Taylor  t.  Clarke,  ante  SOS.  Gnj  t. 
Montagu,  ib.  SOS.  Howaton  ▼.  Ives,  ib.  316.  Dealoachea  t.  Walker,  ib.  SSI. 


CASKS  IN  CHANCBRY.  ' )  75 

[Aihbj  V.  BhckweM.] 

did  to  the  defendant,  Blackwell,  and  the  stock  was  transferred  into 
BlackweU's  name  in  the  books  of  the  company. 

This  bill  was  brought  for  a  re-transfer  of  the  stock,  of  satisfaction 
from  the  other  defendants,  the  trustees  of  the  Million  Bank.  It 
being  agreed  upon  all  sides  that  die  plaintiff  was  entitled  to  relief, 
the  question  was,  whether  the  defendant,  Blackwell,  or  the  company 
should  bear  the  loss. 

It  appeared  that  by  an  order  of  the  company  made  in  1718,  no 
transfer  was  to  be  made  of  their  stock  by  virtue  of  any  letter  of 
attorney  executed  in  the  coantry,  unless  attested  by  the  minister  of 
the  parish  and  one  of  the  churchwardens ;  nor  by  a  letter  of  attor- 
ney executed  in  town,  unless  attested  by  two  housekeepers  known 
to  one  of  the  directors,  or  to  the  secretary  of  the  company.  That 
the  forged  letter  of  attorney  was  attested  by  two  names,  which  had 
no  addition  to  them  when  produced  to  the  secretary  of  the  com- 
pany, and  that  he  asked  Price  who  they  were,  who  answered  that 
the  plaintiff  executed  the  letter  of  attorney  in  Savile-row,  and  that 
the  witnesses  were  housekeepers  there;  and  that  upon  receiving 
such  answer  the  secretary  wrote  against  their  names  *<  Savile-row.*' 
That  in  fact  the  witnesses  were  waiters  in  Sam's  ^  ^«^^  ^ 
•coffee-house,  in  Comhill.    That  Price  had  trans-    ^  J 

ferred  Bank  and  South  Sea  stock  and  annuities  under  other  forged 
letters  of  attorney  to  a  large  amount,  for  wbich  he  was  indicted, 
convicted,  and  hanged ;  and  that  the  Bank  and  South  Sea  Company 
had  nuide  eood  the  losses ;  and  that  since  the  detection  of  this  for'> 
gery  the  Million  Bank  Company  had  made  an  order,  by  which  they 
for  the  future  would  make  good  such  losses. 

The  Solicitor-General  and  Willes  for  the  plaintiffs. 

Wedderbume  and  Madocks  for  the  defendant,  Blackwell. 

The  company  considered  themselves  as  bound  to  see  that  trans- 
fers were  properly  made,  and  had  therefore  made  rules  and  regu- 
lations with  respect  to  them.  The  purchaser  of  stock  does  not 
know  till  he  comes  to  accept  the  transfer  whether  it  is  made  by  the 
owner  in  person  or  bv  attorney.  It  woiild  be  looked  upon  as  im- 
pertinent in  him  to  ask  sight  ot  the  letter  of  attorney ;  the  propriety 
and  validity  of  it  is  under  the  care  of  the  company  only.  This  is 
the  practice  in  all  the  great  companies,  and  is  the  constant  method 
of  transferring  stock.  If  it  were  otherwise  it  would  affect  the 
companies,  whose  interest  it  is  to  make  negotiations  of  stocks  as 
easy  as  possible.  The  company  have  broken  their  own  laws  by 
admitting  a  letter  of  attorney  not  attested  according  to  their  rules. 
The  case  of  Hyldyard  v.  South  Sea  Company,  2  Wms.  76,  is  erro- 
neousiy  reported  {vide  Mr.  Cox's  pote),  for  upon  search  of  the 
rMister's  book  it  appears  to  have  been  heard  before  Sir  Joseph 
JekyI  upon  bill  and  answer  only.  Even  supposing  the  determination 
to  have  been  right,  it  must  have  been  owing  to  there  not  being  any 
proof  of  the  method  of  negotiation,  and  then  the  court  was  under  a 
necessity  of  deciding  upon  some  principle,  and  adopted  that  of 
codeat  emptor.  •But  here  is  evidence  to  distinguish  ^  ^g^.  ^ 
the  present  from  that  case.    All  the  other  companies    ^  J 

having  made  good  the  loss  upon  the  other  forgeries  shews  their 
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sense  of  the  justice  of  the  case,  and  the  new  order  of  this  compaDy 
speaks  their  sense  of  it  too. 

Yorke  for  the  company. 

The  decree  in  the  case  of  Hyldyard  v.  South  Sea  CompaDy,  and 
the  authority  of  Monk  v.  Graham,  before  Lord  King,  when  chief 
justice,  have  induced  the  company  to  stand  this  suit.  And  in  a  ques- 
tion between  innocent  persons  the  principle  of  caveat  empia-  takes 
place ;  as  it  was  said  by  the  court  in  the  former  of  those  cases,  it 
was  incumbent  upon  the  purchaser,  and  at  his  peril,  to  see  that  such 
letter  of  attorney  was  a  true  one.  It  was  more  his  concern  and  in 
his  power  to  enquire  into  the  reality  of  it  than  of  any  person :  so 
that  the  rule  of  caveat  emptor  is  properly  applicable  to  him.  The 
company  are  no  more  than  trustees,  or  as  was  said  in  that  case, 
instruments  and  conduit  pipes.  The  rules  and  regulations  which 
they  made  were  for  the  credit  of  the  company,  but  were  not  in- 
tended to  throw  upon  them  that  care  and  caution  which  both  law 
and  reason  require  of  the  purchaser,  than  whom  no  other  person 
can  be  so  properly  concerned  to  take  it.  This  company  is  a  private 
company,  and  the  same  reasons  which  have  induced  the* great  public 
companies  to  make  good  their  losses  does  hot  hold  to  this. 

The  Loan  CHARCEtLOR. — The  question  for  me  to  determine  is, 
whether  the  trustees  of  the  MilUon  Bank  Company,  or  in  other 
words,  the  Million  Bank  Company,  or  Blackwell,  are  to  sustain  the 
loss  occasioned  by  this  forged  transfer  of  the  plaintiff's  stock ;  and, 
notwithstanding  the  authorities  cited,  I  am  of  opinion  that  the  com- 
r  *302  1  P^"^  ™"^^  sustain  the  loss.  By  the  original  *deed  of 
^  ^    agreement  entered  into  when  the  company  was 

formed,  there  is  a  clear  direction  in  what  manner  stockboMers 
shall  hold,  and  in  what  way  they  shall  be  deprived  of  their  stock, 
to  which  the  mode  of  transfer  is  tied  up.  It  was  the  original  inten- 
tion that  transfers  should  be  made  personally,  and  it  seems  by  ope- 
ration of  law  the  method  of  transfers  by  letter  of  attorney  was 
adopted  upon  this  maxim,  Quifacii  per  ahum  facit  per  se. 

The  letter  of  attorney  is  no  part  of  the  title,  but  an  authority  to 
transfer.  A  trustee,  whether  a  private  person  or  body  corporate, 
must  see  to  the  reality  of  the  authority  empowering  them  to  dispose 
of  the  trust  money;  for  if  the  transfer  is  made  without  the  authority 
of  the  owner  the  act  is  a  nullity,  and  in  consideration  of  law  and 
equity  the  rights  remain  as  before.  This  is  such  plain,  clear  rea- 
soning, that  I  need  do  no  more  in  order  to  give  the  plaintiff  com- 
plete relief  than  declare  that  she  is  entitled  to  1000/.  share  of  the 
stock  of  the  company,  and  that  they  having  transferred  this  from 
her  name  to  the  name  of  another  without  authority,  should  restore 
her  name  to  that  share,  and  pay  her  the  dividends  accrued  since 
the  transfer.  But  this  would  involve  the  company  and^Mr.  Black- 
well  in  a  suit,  which  is  equally  ripe  for  my  decision  now. 

Against  Mr.  Blackwell  the  rule  caveat  emptor  is  alleged,  and  that 
he  ought  to  have  enquired  into  the  reality  of  the  authority,  and  this 
objection  is  founded  on  the  case  of  Hyldyard  v.  South  Sea  Com- 
pany, and  the  reasons  of  that  case.    But  my  judgment  diflfers  both 
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from  the  one  and  the  other,  both  from  the  decision  and  reasoning. 
I  think  it  -was  not  incumbent  upon  Blackwell  to  enquire  into  the 
letter  of  attorney,  because  1  think  the  letter  of  attorney  in  tliis  and 
similar  cases  is  no  part  of  the  purchaser's  title.  The  title  is  the 
admission  into  the  company  *a8  a  partner  pro  tanto^  ^  ^»^o  •. 
he  accepting  the  stock  on  the  conditions  of  the  part-    ^  ^ 

nership.  The  letter  of  attorney  is  only  the  authority  to  the  com- 
pany to  transfer.  In  fact  they  have  so  considered  it,  for  they  have 
made  regulations  to  prevent  frauds  in  letters  of  attorney,  which 
they  now  insist  concerned  not  them,  but  the  purchaser,  \diich  is 
repugnant,  and  that  he  must  go  into  every  part  of  the  kingdom  to 
satisfy  himself  that  it  is  attested  by  the  minister  and  church- 
warden. 

In  the  present  case  the  company  (or  which  is  the  same  thing, 
Jeffreys,  their  secretaiy,)  thought  it  their  duty  to  examme  this 
letter  of  attorney,  but  did  it  with  gross  negligence.  The  testimony 
came  deficient ;  he  altered  it  upon  Price's  representation,  without 
authority,  and  contrary  to  the  rule  laid  down  in  their  own  books;  and 
with  writing  in  the  custody  of  the  company  which  would  have  de- 
tected the  forgery.  The  purchaser  on  the  other  hand  trusted  nobody 
but  the  companv.  He  was  admitted  to  this  stock,  and  accepted  the 
transfer  accordmg  to  the  terms  of  the  original  deed  of  contract. 
He  must  not  be  deceived  by  the  company. 

On  the  other  hand  they  must  and  ought  to  answer  for  their  and 
their  servant's  negligence.  And  it  will  be  of  no  public  detriment  if 
my  decree  tends  to  make  the  directors  of  pubUc  companies  to  attend 
to  the  business  of  those  companies,  and  teaches  them  not  to  leave 
the  important  transactions  of  millions  to  undirected  clerks  and  book- 
keepers, with. illiberal  salaries,  c^^d  who  therefore  dare  not  look  a 
broker  in  the  face. 

I  am  therefore  bound  to  decree  that  the  company  restore  to  Mrs. 
Ashby,  the  plaintiff,  her  share  of  1000/.,  by  replacing  the  same  in 
her  name,  and  account  for  and  pay  to  her  the  dividends  accrued 
since  the  said  transfer ;  and  that  thev  pay  to  Mr.  Blackwell  the  sum 
he  paid  for  the  *said  transfer,  together  with  interest  ^  ^^a  1 
at  four  per  cent ;  and  that  they  pay  the  plaintiff  and     ^  ^ 

Mr.  Blackwell  their  costs. 

Ai  to  the  liability  of  tniitees,  ezecuton,  &c  in  cases  of  negligence,  dec  vide  Har- 
den V.  Panona,  ante  vol.  I.  146.   Wettley  ▼.  Clarke,  ib.  867,  and  the  caaes  there  cited. 

The  Attorney-General  v.  Cholmley. 

(Rag.  Lib.  ▲.  1704,  fol.  631.) 

flftlh  A  t7th  May,  17th  Jone,  1766.  8.  C.  Amb.  810.  8  turn,  Ecd.  Law,  489.] 
Where  an  agreement  bating  been  made  between  the  rector  and  inhabitants  of  a  iMuish, ' 
allotting  lands  in  lieu  of  the  ancient  glebe,  with  some  addition,  in  consequence  of 
the  rector's  lonng  certain  rights  of  common  by  inclosure,  and  also  providing  an 
annual  pecuniary  compensation  in  lien  of  tithes,  which  upon  the  successor's  declin- 
ing to  i^Nde  by,  an  amicable  suit  was  instituted  in  this  court,  to  which  the  onlinaiy 
(but  not  the  patron,  who  was  the  King,)  waa  made  a  party,  and  the  pariahionen 
agreeing  to  increase  the  stipend,  a  decree  was  made  by  consent  to  ratify  the  articles: 
held  Aat  this  agreement,  though  acquiesced  'under  for  80  years  (40  of  which,  how- 
ever, the  rector  againat  whom  the  decree  was  made  had  remained  incuiiibent},  was 
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not  bindiiig  u  to  the  pecnniaiy  eompofbion,  the  patroD  not  hevingbeen  epei^,aMd 
the  compontion  having  been  made  only  with  regard  to  the  past,  and  noi  to  the  fatme 
increaiing  talae  of  the  tithes. 

THIS  wa3  an  information  by  the  AttorneV'^SeDeral  on  behalf  of 
his  majesty,  as  patron  of  the  rectory  of  Burton  Copies,  in  the 
county  of  Leicester,  and  at  the  relation  of  the  plaintil^  Dr.  Blair, 
the  rector,  and  a  hiU  by  the  said  Dr.  Blair  in  his  own  right  against 
the  defendant,  Cholmley,  as  proprietor  of  lands  in  the  parish,  the 
defendants,  Hookinson  and  Nidd,  as  tenants  of  part  thereof  and  the 
r  *305  1  ^^^^^P  ^^  Lincoln  as  ordinary  of  the  diocese ;  *aDd 
^  -I    it  prayed  that  a  decree  of  the  Court  of  Chaaoecy, 

confirming  an  agreement  entered  into  between  a  fornix  rector  and 
some  of  the  parishioners,  by  which  the  then  rector  had  an  enclo- 
sure and  allotment,  and  a  pecuniary  compensation  in  lieu  of  glebe 
and  tithes,  might  be  declared  null  and  void  as  against  his  majesty, 
and  his  successors,  patrons  of  the  said  church,  and  the  plaintiff  Dr. 
Blair,  and  all  future  incumbents  of  the  said  rectory ;  and  for  an 
account  of  tidies  become  due  to  the  plaintiff,  Blair,  siiice  the  l^th 
of  January,  17611$,  in  respect  of  the  lands  in  the  occupation  of  the 
defendants,  &c. 

The  defendants  by  their  answer  admitted  the  presentation,  &g. 
and  the  ownership  and  occupation  of  lands  within  the  parisli,  and 
that  they  had  taken  the  tithes  thereof  to  their  own  use  since  the  said 
18th  of  January,  1762 ;  but  they  insisted  that  the  pUintifi;  Dr.  Blair, 
was  not  entitled  to  tithes  in  kind  as  claimed  by  the  bill;  for  that  bj 
articles  of  ureement  dated  the  21st  of  January,  1664,  made  between 
Montague  Cholmley,  Esq.  an  ancestor  of  the  defendant  Cholmley, 
and  Henry  Hall,  Esq.,  the  then  owners  ^nd  pniprietCH-s  of  «U  the 
lands  witmn  the  said  town  and  parish  of  Burton  Coggles,  of  the  one 
part,  and  William  Ayscough,  clerk,  the  then  rector  of  the  said 
rectory,  of  the  other  part;  reciting,  among  other  things,  that  there 
was  a  general  enclosure  agreed  upon  and  intended  to  be  carried 
into  execution  between  the  said  parties,  touching  the  fiddof  Burton 
Coggles ;  and  that  forasmuch  as  the  said  parties  had  agreed  that  a 
considerable  part  of  the  lordship  should  still  be  kept  in  tillage  for 
the  maintenance  of  husbandry,  and  bad  likewise  agreed  to  better 
and  advance  as  well  the  said  rectory  and  yearly  {Mrofits  thereof  and 
thereout  arising  to  a  considerable  value  over  and  above  what  the 
same  had  been  theretofore  yearly  worth  and  let  for,  as  well  as  their 
own  lands ;  and  also,  recitini;  that  the  glebe  lands  belonging  to  the 
r  iioQQ  1  said  ^rectory  Aid  not  consist  of  above  84  acres ;  and 
^  -I    that  the  said  rectory  and  glebe  lands,  with  all  manner 

of  tithes  thereto  belongingi  had  not  been  let  for  above  lOOiL  oer 
annum.  It  was  therefore  agreed,  and  the  said  Chokniey  and  HaH 
did  thereby  covenant  with  the  said  Ayscough  and  his  successors, 
that  he  should  for  ever  thereafter  enjoy  the  several  parcels  of 
ground  therein  particularly  mentioned,  and  by  him  chosen,  in  Ueu 
of  the  glebe  lands  formerly  used  with  the  said  rectory  f  wlucb  several 
parcels  of  ground  are  therein  mentioned  to  contain  113  acres,  one 
rood,  and  36  perches,  which  were  therein  recited  to  be  of  far  greater 
annual  value  than  the  said  84  acres  of  glebe,  in  consideration 
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whereof  the  said  Montague  Cholmley  did»  for  himself  and  his  heirs» 
covenant  with  the  said  Ayscough,  and  his  successors,  incumbents  of. 
the  said  rectory,  to  pay  yearly  to  him  and  them  the  sum  of  35/.  13«., 
in  satisfaction  of  all  tithes,  great  and  small,  to  grow  due  to  the  said 
Ayscough  and  his  successors  from  the  said  Cholmley,  or  any  of  his 
tenants  in  the  said  parish  (except  as  therein  mentioned),  which  sum 
was  agreed  to  be  charged  upon  the  lands  therein  mentioned,  and 
reputed  to  be  of  the  yearly  value  of  50^,  part  of  which  sum,  namely, 
8f.  di.,  was  thereby  agreed  to  be  oaid  oy  the  said  Chdmley  and 
his  heirs,  to  the  intent  that  the  saia  Ayscough  and  his  successors 
should  pay  tithes  of  a  close  therein  mentioned,  called  Pickworth 
pasture,  to  the  parson  or  vicar  of  Basingthrope,  within  which  the 
same  lay.  And  the  said  Henry  Hall  did  thereby  for  himself  and 
his  heirs  covenant  in  the  like  manner  to  pay  the  yearly  sum  of  44/. 
155.  S4jLt  in  satisfaction  of  all  tithes  due  from  him  or  his  tenants 
(except  as  therein  mentioned),  which  sum  of  44/.  155.  Sd.,  was 
agreed  to  be  charged  upon  the  lands  therein  mentioned,  and  reputed 
of  the  yearly  value  of  55L ;  and  it  was  further  agreed  that  the  said 
Cholmley  •  and  Hall  should  for  ever  thereafter  enjoy  such  part 
*of  the  glebe  lands  belonging  to  the  said  rectory  as  j-  ^^^  •, 
should  happen  to  be  enclosed  within  any  of  the  plots  of    *^  * 

S'ound  newly  enclosed  within  the  sdd  lordship,  and  taken  in  by 
em  respectively,  without  any  claim  to  be  thereto  made  by  the 
said  Ayscough,  or  his  successors,  discharged  iVom  the  payment  of 
all  tithes  whatsoever  (excepting  and  reserving  to  the  saia  Ayscough 
and  his  successors  the  benefit  of  all  marriages,  christenings,  church* 
ings,  burials,  and  Easter  ofierings  thereafter  happening  within  the 
said  parish) ;  and  it  was  further  agreed  that  the  said  Ayscough  and 
his  successors  should  for  ever  thereafter  be  discharged  of  all  con- 
stable lays,  as  well  for  repair  of  highways  as  otherwise,  and  of  all 
duties  and  payments,  as  well  to  church  as  poor,  except  such  poor 
as  might  thereafter  fall  upon'the  town  by  reason  of  persons  inhabiting 
it,  or  the  parsonage-house,  or  cottage  thereto  belonging,  which 
persons  were  at  all  times  thereafter  to  be  relieved  by  the  said 
Ayscough  and  his  successors. 

That  in  pursuance  of  the  said  articles  of  agreement  all  the  lands 
within  the  said  parish  were  enclosed  and  enioyed  according  to  the 
said  articles,  and  that  the  rectors  of  the  said  parish  had  ever  since 
eiqoyed  the  said  1  Id  acres,  one  rood,  and  36  perches,  and  the  same 
were  then  enjoyed  by  the  plaintiff,  Blair ;  that  the  sums  of  money 
agreed  to  be  paid  by  the  said  Cholmley  and  Hall  were  receiveo, 
with  the  rents  of  the  said  113  acres,  1  n>od,  and  3d  perches,  by  the 
said  Ayscough,  and  afterwards  by  John  Adamson,  his  successor  in 
the  said  rectory,  in  lieu  of  all  their  tithes  and  former  glebe  lands,  till 
the  year  1077;  but  that  in  the  year  1677,  Adamson,  declining  to 
abide  by  the  agreement,  the  said  Montague  Cholmley,  together 
with  the  infant  daughter  and  heirs  of  the  said  Henry  Hall,  then 
deceased,  exhibited  a  bill  in  the  Court  of  Chancery  against  Thomas, 
the  then  Lord  Bishop  of  Lincoln,  within  whose  diocese  the  said 
parish  of  Burton  *Coggles  lies,  and  against  the  said  ^  n^^o  -i 
John  Adamson,  to  carry  the  said  articles  of  agreement    ^  J 
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into  executiooy  and  to  be  quieted  in  the  possession  of  the  lands 
against  the  claims  of  the  said  Adamson,  otherwise  than  under  the 
said  articles ;  and  that  the  said  Adamson  by  his  answer  refused  to 
perforin  the  agreement,  unless  the  plaintifi*  in  the  said  suit  would 
agree  to  what  he  had  proposed,  which  they  or  their  agents  had 

Eomisedf  viz.  to  add  16/.  to  the  80/.  8^.  3cf.,  that  is  to  say,  7L  Is.  lOd. 
the  said  Montague  Cholmley,  and  8/.  18^.  2d.  by  the  said  Mr. 
lU,  which  if  they  consented  to,  and  would  secure  the  same  on  all 
the  lands  within  the  said  rectory,  he  was  willing  the  same  should 
be  confirmed  by  a  decree.    That  the  cause  was  heard  on  the  2d 
of  July,  1677,  when  it  was  decreed  that  the  said  articles  should 
stand  ratified  and  confirmed  to  be  observed  and  performed  by  all 
the  parties,  plaintiffs  and  defendants,  their  heirs,  successors,  exe- 
cutors«  administrators,  and  assigns,  and  it  was  thereby  decreed, 
according  to  the  offer  in  the  said  defendant's  answer,  that  over  and 
beside  the  annual  sum  by  the  articles  agreed  to  be  paid  by  Mr« 
Cholmley  in  lieu  of  tithes,  the  said  Mr.  Cholmley,  his  heirs  and 
assigns,  his  and  their  tenants,  should  pay  the  additional  annual 
sura  of  7/.  U.  lOd,,  being  in  all 42/.  15^.  2d.;  that  the  same  should 
be  charged  on  all  the  lands  of  the  said  Mr.  Cholmley  within  the 
parish ;  and  that  the  said  infant  daughters  and  heirs  of  Mr.  Hall, 
their  heirs  and  assigns,  and  their  tenants,  should  pay  in  like  manner 
the  additional  annual  sum  of  8/.  IBs.  2d.f  being  in  all  53£  13s.  5</.; 
and  that  the  said  plaintiff  and  defendant,  Adamson,  their  heirs,  suc- 
cessors, and  assigns,  should  for  ever  thereafter  hold  and  enjoy  the 
several  parcels  of  lands  allotted  to  them  by  the  said  articles,  in  lieu 
of  their  ancient  lands  and  glebe  against  each  other,  and  against  all 
other  persons  claiming  under  them,  or  under  the  said  Henry  HaU, 
r    *300     1    ^^^®^^d»  *accordinig  to  the  intent  of  the  said  articles ; 
^  ^    and  that  the  plaintiffs  in  the  said  suit,  their  heirs  and 

assigns,  paying  the  said  annual  sums  of  42L  I5s.  2d.  and  53/.  13^. 
5d.y  should  stand  discharged  from  the  payment  of  all  tithes,  according 
to  the  said  articles.  The  defendants  admitted  that  the  annual  pay- 
ment of  96/.  Ss,  Sd.  is  not  an  adequate  compensation  for  the  tithes 
in  kind  of  the  parish,  but  insisted  that  there  were  29  acres,  1  rood, 
and  36  perches  of  riebe  allotted  to  the  rectory  by  the  articles  of 
affreement^  in  addition  to  the  84  acres  of  glebe;  and  that  upon  the 
whole  the  annual  value  of  the  rectory  was  much  increased  by  means 
of  the  articles  and  decree ;  that  neither  the  patron  nor  ordinary 
were  parties  to  the  agreement ;  and  that  neither  his  then  Majesty, 
nor  his  Attorney-General  on  his  behalf,  was  a  party  to  the  suit  in 
which  the  said  decree  of  1677  was  pronounced,  but  insisted  that  the 
said  articles  and  decree  were  binding  on  the  plaintifi*,  Dr.  Blair  and 
his  successors. 

They  likewise  insisted  that  in  Hiliary  term,  3  Jac  1,  Thomas 
Bell,  the  then  rector,  having  instituted  a  suit  in  the  Spiritual  Court 
against  John  Nix,  then  a  householder  in  the  said  parish,  for  sub- 
straction  of  tithes,  the  said  Nix  applied  to  the  Court  of  King^s  Bench 
for  a  prohibition,  and  that  by  the  record  of  the  prohibition  it  appears 
that  certain  customary  payments  were  due  to  the  said  Bell,  as  rector, 
in  lieu  of  tithes. 
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The  only  point  which  both  the  defendants  and  plaintifTs  entered 
into  proof  of,  was  to  ascertain  from  old  terriers  and  surveys  the 
quantity  of  the  glebe  to  which  the  rector  was  entitled  before  the 
articles  of  the  agreement ;  and  as  to  the  quantity  which  he  then 
enjoyed,  on  the  one  hand  it  was  contended  by  the  defendants  that 
the  rector  was  before  the  time  of  entering  into  the  agreement  enti-^ 
tied  only  to  84  acres  of  glebe,  and  that  upwards  of  113  acres  having 
been  allotted  to  him  by  the  articles  (of  which  *they  ^  ^^iq  i 
the  said  several  rectors  had  been  ever  since  in  the     '-  •' 

possession),  in  that  respect,  therefore,  the  agreement  was  very  bene- 
ficial to  the  rectors,  and  consequently  to  the  patron;  and,  on  the 
other  hand,  it  was  contended  by  the  plaintiff,  Dr.  Blair,  and  proved 
from  four  different  terriers,  that  the  quantity  of  the  glebe  which  the 
rector  enjoyed  before  the  time  of  entering  into  the  agreement  was 
above  102  acres,  of  which  84  acres,  3  roods,  13  perches]  were 
arable,  and  17  acres,  2  roods,  17  perches  were  ancient  inclosure, 
and  a  small  part  meadow,  amounting  in  the  whole  to  102  acres,  one 
rood,  30  perches,  as  also  a  right  of  common  of  two  cow-gates  and 
ten  sheep-gates  annexed  to  an  ancient  cottage  belonging  to  the  rec- 
tory, which  with  the  right  of  common  belonging  to  the  original 
glebe  lands  of  102  acres,  were  fully  equal  to  the  113  acres  of  the 
present  glebe.  And  it  appeared  that  the  mistake  in  the  agreement 
which  mentions  the  whole  quantitv  of  ancient  glebe  lands  as  con- 
sisting only  of  84  acres,  upon  whicli  the  defendants  laid  great  stress, 
arose  from  the  quantity  of  arable  land  only  being  84  acres  and 
upwards,  over  and  above  the  17  acres,  2  roods,  17  perches  of 
ancient  inclosure.  That  the  fact  was  that  between  the  year  1649 
and  1662,  the  dates  of  the  two  terriers,  both  being  prior  to  the 
agreement  of  1664,  the  then  incumbent,  Mr.  Ayscough,  made  a 
private  exchange  of  the  84  acres  of  arable  land,  which  lay  dispersed 
at  the  time  in  four  fields,  for  the  same  quantity  of  acres  of  land  in 
two  fields,  80  of  which  in  one  field  lay  contiguous  to  the  parsonage- 
house,  and  four  in  another  at  some  distance  ;  he  also  made  another 
exchange  of  an  old  close  of  11  acres,  called  Acron  Croft,  being 
within  the  parish,  for  a  close  called  Pickworth  Pasture,  containing 
the  same  quantity  of  land,  but  adjoining  the  other  80  acres,  and  lying 
in  the  parish  of  Basingthrop ;  and  as  this  close  was  chargeable  for 
tithe  to  the  vicar  of  that  parish,  they  agreed  to  pay  p  ^^.^  ^ 
the  *rector  of  Burton  Goggles  a  sum  of  Ss.  3d.  an-     ^  J 

nually  as  an  equivalent  for  discharging  the  tithes  due  to  the  said 
vicar  of  Basingthrop  ;  so  that  at  the  time  of  the  inclosure  and  agree- 
ment in  January,  1664-5,  there  clearly  appeared  to  have  been  only 
an  addition  made  to  the  glebe  of  about  10  or  11  acres,  as  a  com- 
pensation for  the  rights  of  common  belonging  to  the  said  glebe  and 
cottage :  and  it  likewise  appeared  that  the  present  glebe  is  exactly 
the  same  as  that  described  in  the  two  last  terriers  prior  to  the 
agreement,  with  the  addition  only  of  11  acres  for  the  said  rights  of 
common. 

The  Attorney-General,  Yorke,  and  Sir  Anthony  Abdy  for  the 
information^ 

This  is  a  question  of  great  importance,  and  arises  upon  the  agree- 
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ment  of  1664,  i^hich  is  the  original  foundation  of  the  defeiidant'« 
claim  of  exemption  from  the  payment  of  tithes.  There  are  two 
capital  objections  to  that  agreement,  supposing  it  unimpeached  by 
the  13  Eliz.  1st.  It  was  confessedly  entered  into  between  the  tb« 
owners  of  lands  within  the  parish  and  the  then  rector  only ;  and 
.therefore  as  neither  the  patron  nor  ordinary  were  par{ies»  it  could 
not  bind  any  future  incumbent.  The  2d  objection  to  it  is,  inade- 
quacy of  compensation.  The  agreement  appears  to  be  founded 
either  in  fraud  or  mistake.  It  recites  that  tne  glebe  belonging  to 
the  rectory  did  not  exceed  84,  though  it  actually  exceeded  102 
acres,  besides  a  very  valuable  right  of  common. 

But  what  the  defendants  principally  rely  upon  is  the  decree  of 
1677  in  confirmation  of  the  agreement.  But  the  same  objection 
for  want  of  parties  holds  still  stronger  here.  The  rectorial  tithes  are 
aliened,  and  the  patron,  whose  particular  right  is  so  much  affected, 
is  again  omitted  as  a  party.  The  objection  ia  also  considera- 
bly strengthened  by  the  consideration  that  the  party  in  this  case  is 
r  *312  1  ^^^^^^S*  whose  rights  cannot  be  taken  away  by  col- 
*-  ^    lusion.    •Where  a  transaction  is  illegal,  a  decree  can 

give  no  force  to  it.  It  is  particularly  provided  against  by  the  48 
Eliz.  c.  9.  s.  8,  where  it  is  declared,  "  That  all  judgments  thereafter 
to  be  had  for  the  intent  to  have  and  enjoy  any  lease  contrary  to  the 
said  statute,  or  any  of  them,  shall  be  deemed  void  in  such  sort  as 
bonds  and  covenants  are  appointed  to  be  void  which  are  made  for 
that  purpose."  For  by  the  14  Eliz.  c.  11,  "all  bonds,  contracts, 
promises,  are  declared  to  be  of  the  same  nature  to  all  intents  and 
purposes  as  leases,  many  evil  disposed  persons  having  (as  is  there 
recited)  defrauded  the  true  meaning  of  the  IS  Eliz.  c.  20,  by  assert- 
ingthat  bonds  and  covenants  were  not  in  law  taken  to  be  leases.'* 

The  relief  prayed  by  the  information  cannot  be  objected  to  on 
the  score  of  laches.  Mr.  Adamson,  who  was  party  to  the  decree, 
and  consequently  bound  by  it,  lived  till  the  year  1718.  Dr.  Blair, 
who  is  answerable  only  for  his  own  acquiescence,  was  not  presented 
till  1756,  and  the  information  was  filed  in  1762,  which,  considering 
the  difficulties  which  he  had  to  encounter  in  procuring  an  accurate 
knowledge  of  the  defendanf  s  claim  from  exemption,  is  but  a  very 
short  time.  But  at  all  events  this  argument  can  be  no  objection  to 
the  crown,  which  cannot  be  prescribed  against.  It  is  therefore 
almost  unnecessary  to  take  notice  of  the  acquiescence  (if  any)  of 
Dr.  Blair  and  his  predecessors. 

The  information  by  the  amendment  has  waived  any  relief  in 
respect  of  the  glebe.  It  was  impossible  to  restore  Dr.  Blair  to  the 
possession  of  those  rights  whicn  had  been  enjoyed  by  the  i^ector 
oefore  the  agreement  was  entered  into.  But  it  is  no  objection  that 
the  agreement  cannot  be  rescinded  in  part  because  it  cannot  m  Mou 
The  impossibility  of  doing  complete  justice  cannot  be  urged  as  a 
reason  for  not  doing  as  much  justice  as  the  state  of  things  will  adroit. 
r     ««,  Q     -.     That  part  of  the  agreement  'respecting  tlie  tithes  was 

^  J       fntnllv  riisfinp.t  frnm  tvhnt  r«»1at«k/1    it\  fht*    a\t»Vttk 


totally  distinct  from  what  related  to  the  glebe. 
As  to  the  prohibition,  it  must  be  considered  that  no  final  judg- 
ment was  ever  pronounced  in  the  suit  in  which  it  issned.     How 
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then  can  the  writ  of  prohibition  be  set  up  as  a  bar  to  the  rector's 
claim  of  what  is  due  by  common  right  T^  Besides  the  defence 
arising  under  the  prohibition  is  inconsistent  with  the  recitals  in  the 
agreement. 

The  Solicitor-General  and  Madocks  for  the  defendants. 

At  common  law  the  parson,  patron,  and  ordinary  might  alien  the  . 
possessions  of  the  church,  and  though  the  13  Eliz.  has  restrained 
this  power,  yet  the  courts  of  equity  have  always  given  a  liberal  con-  . 
struction  to  that  act,  and  expounded  it  by  a  maxim  of  common  law, 
ccclesia  meUcrari  non  deteriorari potest.    They  have  therefore  held 
that  the  legislature  did  not  intend  to  prevent  exchanges  and  bar- 

fains  by  which  succeeding  incumbents  might  be  benefited.  There 
ave  been  many  instances  of  decrees  establishing  agreements  be- 
tween the  lay  parties,  their  heirs,  executors,  and  administrators, 
and  against  the  incumbents  and  their  successors.  The  case  of 
Edg^riey  v.  Price,  Finch's  Reports,  16,  is  a  remarkable  instance  of 
this.  This  was  a  bill  to  have  an  agreement  for  inclosing  certain 
lands  and  common  fields  made  between  the  plaintiff,  who  was  lord 
of  the  manor,  the  rector,  and  others,  who  were  seised  of  lands  in 
the  parish,  carried  into  execution.  The  report  says  that  upon  the 
cause  coming  to  be  heard  before  the  Lord  Keeper  Finch,  he  found 
upon  what  was  said  and  read  that  the  agreenrtent  was  good,  and  the 
inclosure  was  for  the  benefit  of  all  the  parties  interested,  but  that 
Price,  the  parson,  and  the  Lady  Baltinglass  were  the  chief  persons 
who  opposed  the  establishing  of  this  inclosure,  he  ordered  tnem  to 
attend  together  ^with  the  plaintiflTEdgerley,  who  was  ^  ^q|^  -i 
lord  of  the  manor,  and  this  was  in  order  to  an  accom-    '-  ^ 

modation,  and  he  satisfying  them  that  the  agreement  was  beneficial 
to  all  parties,  and  particularly  to  the  church,  because  the  ptaintiflf 
agreed  to  pa v  to  Price  and  his  successors  60/.  per  ann.  (besides  the 
lands  allotted  to  him  in  exchange,)  &c.  The  decree  was  that  the 
agreement  and  inclosures  made  pursuant  to  it  stand  ratified  and 
confirmed,  and  that  all  parties,  their  heirs,  assigns,  and  successors 
enjoy  their  respective  allotments  in  severalty  against  each  other, 
their  heirs,  assigns,  and  successors;  that  at  Christmas  next  the 
plaintifif  should  pay  to  Price,  the  parson,  130/.,  being  the  arrears  of 
the  002.  per  ann.  from  the  time  of  the  agreement,  and  to  secure  the 
payment  thereof,  &c.  There  is  no  instance  of  any  of  these  agree- 
ments  ever  having  been  impeached  by  a  decree  of  a  court  of  equity ; 
and  this  practice  continued  until  by  the  frequency  of  parliaments  it 
became  more  convenient  to  have  tliem  established  by  the  legislature. 
Had  the  judges  who  sat  in  the  courts  of  equity  at  that  time  been  of 
opinion  that,  upon  the  construction  of  that  statute,  it  was  contrary 
to  law  to  establish  such  an  agreement,  this  practice  would  never 
have  originated.  A  diflferent  opinion  will  now  disturb  an  uninter- 
rupted and  quiet  enjoyment  of  lands  and  tithes  for  upwards  of  a 
century.  The  plaintifis  have  made  no  proof  of  the  inadequacy  of  the 
agreement  at  the  time  that  it  was  made,  and  it  is  not  to  be  presumed 
inadequate  when  the  incumbent  and  the  bishop  both  subscribed  to 
the  propriety  of  it  in  their  answers. 
But  if  EHr.  Blair  wants  equity,  he  must  do  equity.  Whatever  may 
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be  considered  of  the  question  at  law,  yet  in  this  court  no  agreemeot 
can  be  rescinded  without  restoring  the  parties  to  their  original  situa- 
tion. If  this  agreement  is  to  be  rescinded  it  must  be  rescinded  i« 
r  *315  1  '^^  *^"^  ^^^  ^^  V^^^f  ^s  is  now  desired.  He  ought 
^  J     not  to  have  a  decree  for  tithes  in  kind  but  upon  the 

terms  of  his  yielding  up  possession  of  the  surplus  glebe  lands. 

The  record  in  the  King's  Bench  is  evidence  of  some  weisht  to 
shew  that  the  ancient  mode  of  tithing  in  the  parish  before  the  decree 
of  1677  was  according  to  the  customs  stated  in  that  record.  And 
even  though  it  be  not  taken  as  decisive  proof  of  the  customs, 
yet  it  is  a  strong  ground  for  directing  an  enquiry  respecting  those 
customs. 

The  Lord  Chancellor. — This  is  an  information  brought  by  the 
Attorney-General  at  the  relation  of  Dr.  Blair,  for  an  account  and 
payment  of  tithes  in  kind :  the  claim  of  the  rector  arises  de  cornmuni 
jure.  The  defence  set  up  against  the  claim  is,  first,  an  agreement 
entered  into  in  the  year  1664  between  the  then  rector  and  the 
owners  of  the  lands  in  the  parish,  for  accepting  a  yearly  sum  of 
80/.  in  lieu  of  tithes.  I  am  of  opinion  that  the  agreement  on  the 
face  of  it  is  unequal  as  to  the  consideration  thereby  agreed  to  be 
paid  to  the  rector ;  for  it  appears  that  the  agreement  was  entered 
into  in  order  to  effectuate  an  inclosure  of  the  open  fields  in  the 
parish,  and  no  consideration  is  given  as  to  the  future  improvement 
of  the  lands  by  such  inclosure,  of  which  the  occupiers  would  reap 
the  benefit.  But  I  am  clear  that  even  if  the  agreement  had  been 
equal,  it  would  not  have  bound  the  successor  in  the  rectory;  bat 
would  be  void  as  against  him. 

The  next  defence  set  up  against  the  plaintiff's  claim  is  a  decree 
in  1677,  which  appears  to  have  been  made  in  a  cause,  instituted  by 
consent,  between  the  same  parties  that  were  parties  to  the  agree- 
ment in  1664;  for  as  to  the  bishop  of  the  diocese  being  a  party,  I 
consider  him  set  up  as  a  man  of  straw,  merely  for  form.  And  it  is 
r  ♦316  1  ^^^^^^^^  ^^^  observe,  that  the  parties  themselves  did 
^  J     not  consider  the  agreement  which  had  been  executed 

as  binding  on  the  rector ;  for  they  considered  the  annuity  of  SOL 
as  not  being  an  adequate  consideration  for  the  rector's  having  given 
up  his  tithe  in  kind,  and  therefore  they  entered  into  a  new  agree- 
ment for  allowing  him  an  addition  of  16/.  Ss.  Id.  per  annum; 
and  on  being  allowed  that  addition,  the  rector,  by  his  answer,  con- 
sents to  have  the  agreement  established.  It  is  true  that  the  decree 
founded  on  this  agreement  does,  in  verbis^  bind  the  successors  in 
the  rectory ;  but  this  was  a  decree  founded  on  an  agreement,  which 
the  court  never  enters  into  the  propriety  of,  when  a  bill  is  brought 
by  consent  of  parties :  and  all  such  decrees  are  drawn  up  by  the 
register  of  the  court  in  the  words  of  the  agreement,  as  a  matter  of 
course:  but  I  am  of  opinion  that  such  a  decree  cannot  bind  the 
successor.  The  defendant's  counsel  have,  it  is  true,  cited  cases  of 
a  similar  nature,  and  urged  the  case  of  Edgerley  v.  Price,  reported 
in  Finch.  I  have  looked  into  that  case,  and  think  it  a  very  extra- 
ordinary one,  particularly  as  the  judge  sent  for  the  parties  to 
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attend  him*  I  cao  pay  no  credit  to  it,  nor  look  upon  it  as  any 
authority,  or  anything  more  than  the  dream  of  some  note-taker  in 
this  court. 

The  agreement  and  the  decree  being  thus  laid  out  of  the  case,  the 
next  consideration  is,  whether  a  court  of  equity  can  relieve  in  the 
present  case.  And  I  am  of  opinion  that  there  is  not  a  better  rule 
than  that  of  equitas  sequitvr  legem.  It  is  a  fixed  rule  at  law  that 
the  crown  and  the  church  cannot  be  prescribed  against :  the  first, 
on  account  of  its  high  dignity ;  the  second,  on  account  of  its  imbe- 
cility:  qidafrugitur  vice  minoriSf  conditionem  suam  meliorare  potest 
deteriarare  nequiU  At  common  law,  although  the  church  could 
alienate  with  consent  of  patron,  parson,  and  ordinary,  yet  it  was 
under  various  restrictions.  The  patron  must  be  absolutely  seised 
in  fee  ^simple :  if  he  was  seised  only  of  a  fee  simple  p  hq,  .^  -. 
conditional,  or  bare  fee,  the  alienation  was  void.     '  ^ 

Thus  it  stood  till  the  disabling  statutes  were  passed,  which  were 
wisely  framed  to  prevent  all  alienations  except  by  authority  of 
parliament.  The  patron  was  under  the  influence  of  interest :  the 
parson  complied  with  false  notions  of  gratitude ;  and  the  ordinary, 
where  the  crown  was  the  patron  (especially  if  he  had  one  of  the 
lesser  bishoprics),  was  not  so  unprejudiced  in  his  consent  as  he 
ought  to  be.  In  the  present  case,  the  bar  set  up  by  the  defendants 
amounts  to  a  mode  of  alienation.  If  the  decree  be  void,  as  I  am 
of  opinion  it  is,  what  then  is  there  to  send  to  law,  when  the  point  is 
about  the  extent  pf  a  decree  of  this  court  ?  And  even  if  it  were 
sent  thither,  it  must  come  back  again  to  be  ultimately  determined 
here. 

It  has  also  been  objected  that  the  length  of  time  ought  in  this  case 
to  bar  the  plaintiff,  but  I  think  the  legal  rule,  that  no  prescription 
can  run  against  the  church,  must  be  adhered  to.  And,  indeed,  the 
length  of  time  for  which  this  agreement  has  been  acquiesced  under, 
is  not  so  great  as  at  first  sight  appears ;  Mr.  Adamson,  who  was 
rector  in  1677,  and  party  to  the  decree,  and  had  a  right  to  establish 
the  agreement  during  his  life,  did  not  die  until  the  year  1718. 

It  has  been  further  objected  by  the  counsel  for  the  defendants,  that 
the  plaintiflT's  bill  prays  to  set  aside  the  agreement  so  far  only  as 
relates  to  the  composition  in  lieu  of  tithes ;  but  submits  that  the 
lands  alk>tted  in  lieu  of  ancient  glebe  may  continue  in  the  state  they 
now  are  in,  which  the  defendants  insist  the  plaintiff  cannot  do,  but 
that  the  agreement  must  be  confirmed  or  rescinded  in  Mo;  and  that 
the  rector  must  give  up  the  lands  allotted  to  him  under  the  agree^ 
ment,  which  they  contend  are  larger  in  quantity  than  the  ancient 
glebe,  and  which  additional  quantity  was  a  further  consideration  to 
the  rector  *in  the  exchange.  But  this  would  be  making  p  ^^\f{  t 
wild  work;  and,  indeed,  the  proposition  was  only    ^  J 

adopted  at  the  bar,  as  an  effort  of  despair.  I  am  clear  that  the  lands 
allotted  to  the  rector  were  only  in  lieu  of  the  ancient  glebe,  and 
that  the  difference  arose  from  the  diflferent  quality  of  the  land.  The 
agreement,  though  contained  in  the  same  deed,  is  .distinct;  one  part 
allotting  land  in  lieu  of  the  ancient  glebe,  the  other  providing  an 
annual  stipend  in  lieu  of  tithes.    I  have  no  reason  to  think  that  the 
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lands  allotted  to  the  parson  were  for  more  than  the  fflebe  and  tithes. 
It  is  the  quality  of  tt^  land,  and  not  the  quantity^  which  most  deter- 
mine the  extent  of  the  composition. 

Upon  the  whole  the  inclosure  of  the  lands  was-  for  the  general 
benefit  of  the  parish ;  and  such  lands  will  be  continually  increasing 
in  value,  while  the  composition  given  to  the  rector  in  lieu  of  tithes 
will  bc^  continually  diminishing  in  value :  the  composition  here  looks 
only  to  the  value  of  the  past  tithes,  without  any  regard  to  the  future 
increasing  value  of  tithes.  In  all  acts  of  parliament  which  are  made 
upon  compositions  with  parsons,  they  are  allowed  a  compensation 
for  tithes  upon  improvements  injutiaro.  If  in  the  present  case  the 
parties  had  made  an  allowance  for  the  future  improved  value  of 
tithes,  they  would  have  stood  on  a  different  footing,  and  I  should  not 
have  been  inclined  to  relieve:  they  then  would  have  been  purchasers 
for  a  valuable  consideration  by  allowing  for  the  future  improve- 
ments. The  equity  of  this  court  would  have  been  suspended  by 
setting  up  equity  against  equity,  and  I  should  have  left  the  rector  to 
his  legal  remedy. 

Decree  an  account  of  tithes  from  the  time  of  filing  the  infonna* 
tion. 

This  decree  wu  afierwtrdi  affirmed  in  the  House  of  Lords,  2 let  November,  176S. 
7  Toml.  P.  C.  34,  vide  also  the  case  of  Mortuner  ▼.  Lloyd,  ib.  44,  ft  0*Coimar  ▼. 
Cook,  8  Ves.  687. 

[    ♦sio    ]  *Northcote  v.  Duke. 

(Reg.  Lib.  b.  1764,  fol.  403.) 

ri7th  Jane,  1766.  8.  C.  Amb.  611.] 

Clause  of  re-entry  in  a  lease  for  three  lives  in  case  lessee  or  his  executors.  Sec  should 
lease  for  more  than  seven  years  without  license,  the  third  life  being  in  ppesesiion 
under  his  &ther*s  will,  and  being  his  executor,  leased  for  fourteen  yean :  held,  thsl 
it  vras  no  forfeiture,  as  he  had  not  notiee  of  the  condition,  and  as  the  lease  could  net 
extend  beyond  the  life  of  the  lessor,  it  could  not  pass  an  interest  for  fourteen  yean 
certain. 

JOHN  ANDREWS,  by  indenture,  bearing  date  the  24th  of 
November,  1718,  in  consideration  of  350il  and  a  broad  piece  of  gold, 
paid  him  by  Thomas  Northcote,  demised  certain  premises  to  the 
said  Thomas  Northcote,  his  executors,  administrators,  and  assigns, 
for  the  term  of  99  years,  determinable  upon  three  lives ;  and  it  was 
declared  by  a  clause  contained  in  the  said  indenture,  that  if  the  said 
Thomas  Northcote,  his  executors,  administrators,  or  assigns,  riiouU 
at  any  time  during  the  term  thereby  granted,  devise,  grant,  let  or 
set  the  said  premises  for  any  greater  or  longer  term  than  for  seven 

i rears  at  most  at  any  one  time,  except  it  should  be  by  his  or  their 
ast  will  and  testament,  and  to  and  for  the  use  of  any  woman  that 
should  be  the  wife  of  the  said  Thomas  NorthcotCr  or  any  child  or 
children  of  the  said  Thomas  Northcote,  without  the  licence,  con- 
sent, or  agreement  of  the  said  Thomas  Andrews,  his  heirs  or  assigns, 
in  writing,  first  had  or  obtained,  then  it  should  be  lawful  for  the 
said  John  Andrews,  his  heirs  or  assigns,  to  re-enter  on  the  said  pre- 
mises, and  repossess  the  same  as  in  his  or  their  former  estate. 
The  plaintiff,  who  was  now  the  only  surviving  life,  being  entitled 
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under  the  will  of  his  father,  subject  to  certain  charges,  in  1762, 
demised  the  said  premises  to  John  Mills  for  the  term  of  fourteen 
years,  without  licence.  The  assignee  of  Andrews,  the  lessor, 
threatening  to  bring  an  ejectment,  this  was  a  bill  to  be  quieted  in 
possession,  and  to  restrain  the  defendants  from  proceeding  at  law. 
^It  stated,  that  the  plaintiff  had  not  the  original  lease  p  ^qqa  <i 
in  his  custody,  and  was  a  stranger  to  the  proviso.        ^  ^ 

Yorke  and  Hoskins  for  the  ]daintiff. 

The  execution  in  the  lease  is  a  dispensation  in  the  proviso,  and 
therefore  the  lease  is  not  avoided  at  law.  It  was  decided  in  Dum- 
por's  case,  4  Co.  119,  that  once  a  dispensation,  it  is  always  so.  It 
is  said  there,  **  that  the  lessors  could  not  dispense  with  an  aliena- 
tion at  one  time,  and  that  the  same  estate  should  remain  subject  to 
the  proviso  after.'*  But  even  though  the  lease  be  void  at  law,  the 
forfeiture  may  be  relieved  against  in  equity.  Hack  v.  Leonard, 
9  Mod.  90.    Cage  v.  Russel,  2  Vent.  352. 

The  Solicitor-General  and  Jones  for  the  defendant. 

This  differs  from  Dumpor's'  case,  for  here  the  execution  is  part  of 
the  deed  itself;  the  lease  is  therefore  clearly  avoided  at  law,  nor 
can  equity  relieve.  Equity  can  only  relieve  where  the  damage  is 
certain,  and  where  the  breach  of  the  covenant  which  occasioned 
the  forfeiture  has  been  accidental.  In  Descarlett  v.  Dennett,  9  Mod. 
22,  relief  was  refused  against  a  voluntary  breach.  Wafer  v. 
Mocato,  ib.  112,  was  a  case  of  covenant  not  to  alien  without 
licence,  where  the  court  refused  to  relieve  against  forfeiture. 

The  Lord  Chaitcsllor. — The  executor  who  made  this  lease  for 
fourteen  years,  took  the  general  personal  estate  under  the  will,  with- 
out knowing  the  particular  circumstances  relative  to  the  lease  of 
this  estate.  The  lease  itself  appears  to  have  been  in  the  hands  of 
another  person :  in  this  state  of  ignorance  he  grants  this  lease  for 
fourteen  years. 

Upon  these  facts  three  questions  arise :  first.  Whether  this  be  a 
forfeiture  at  law  T  Secondly,  If  it  be  a  forfeiture,  *whe-  ^  ^^^gi  i 
ther  it  is  relievable  in  equity  ?  and,  thirdly.  If  relieva-    ^  ^ 

Ue,  upon  what  terms  it  is  so  ? 

To  the  first,  it  was  said  not  to  be  forfeited  at  law  by  reason  of 
the  exception  in  the  proviso ;  and  it  was  argued  on  the  principles 
in  Dumpor's  case,  that  the  exception  is  a  dispensation ;  but,  in  my 
opinion,  the  two  cases  stand  on  different  grounds.  In  Dumpior's 
case  the  condition  was,  not  to  alien  to  any  person  whatsoever ;  and 
the  subsequent  license  operated  as  a  release  of  the  condition,  and 
then  the  law  took  place,  viz.  that  a  release  for  a  moment  is  a  release 
for  ever.  In  the  present  case  the  restraint  is  tied  up,  exclusive  of 
the  devise  and  provision  for  his  family,  and  has  never  been  released. 

Butihe  two  last  questions  determine  my  judgment.  When  you 
come  for  a  forfeiture  you  must  be  very  exact  and  certain.  I  am  of 
opinion  that  the  lease  is  not  a  breach  of  the  condition,  because  it  is 
not  for  a  certain  time  of  duration,  for  life  is  uncertain ;  and  the  lease 
is  not,  nor  could  be,  for  fourteen  years  absolutely  in  all  events,  but 
must  determine  with  the  life-interest  in  the  lessor.  In  the  next  place, 
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the  plaintiff  taking  the  estate  as  executor*  is  like  the  case  of  an  heir 
taking  a  freehold,  and  ought  to  have  notice  of  the  condition,  in 
order  to  effect  his  interest  by  way  of  forfeiture  for  breach  of  the 
condition. 

Even  a  court  of  law  ought  to  see  that  in  such  a  case  there  is 
some  injury  done  to  mak^  the  act  a  breach  of  the  condition  so  as 
to  forfeit  the  estate.  It  can  be  of  no  use  to  the  landlord  in  this  case 
to  exact  the  forfeiture :  let  the  plaintiff  \)e  a  good  or  bad  tenant,  it 
will  not  affect  the  landlord,  for  the  representatives  of  the  first  lessee 
are  liable  for  the  rent  It  would  be  to  suppose  the  lessee  would  hurt 
himself,  in  order  to  hurt  the  landlord. 

It  was  said,  that  equity  will  not  relieve  where  the  act  is  voluntary ; 
r  ♦322  1  ^^^  ^^^  landlord  may  not  have  been  injured  *at  ail, 
^  -I    or  in  a  manner  for  which  I  can  compensate  him.    I 

take  the  rule  to  be,  that  in  all  cases  where  a  person  has  broken  a 
condition,  and  forfeited  a  penalty,  equity  will  relieve  if  there  can  be 
compensation  (a).  I  think  the  court  may  relieve  where  a  tenant  cuts 
down  timber.  In  this  case  there  is  no  complaint  that  the  tenant 
does  not  occupy  the  land  very  properly.  These  are  at  present  my 
thoughts ;  but  I  shall  not  determine  the  question  now,  but  retain 
the  bill  for  twelve  months,  with  liberty  for  the  defendant  to  bring 
his  ejectment. 

[    *323    ]  •Garden  v.  Pulteney. 

Southcote  V.  Earl  of  Bath. 

(Reg.  Lib.  a.  1764,  fol.  530.) 

[Ut  May,  22d  June,  1765.  S.  C.  Amb.  499.]  . 

Bequest  of  money  in  the  fandu  to  A  in  trust  for  B  an  infant,  and  for  sacb  yoangertMi 
or  tons  as  B  shall  have,  equally  to  be  divided  between  them ;  and  in  case  there  AaU 
be  but  one  younger  son,  then  the  whole  to  him :  held,  that  B  took  only  a  life  inteiesly 
subject  to  which  his  younger  children  took  the  whole. 

THOMAS  PULTENEY  being  possessed  of  1747/.  (U.  1  li  South 
Sea  Stock,  4675/.  5s.  lid.  old  South  Sea  Annuities,  2736/.  I4s.  Id. 
Bank  Stock,  and  2000/.  East  India  Stock,  by  \i'ili,  7th  of  January, 
1741,  gave  several  annuities  for  lives;  and  directed  that  what  divi- 
dends  were  then  due  upon  any  of  the  stocks  or  funds  in  the  Bank, 
South  Sea,  India  or  other  funds  or  securities,  and  not  received  by 
him,  should  be  received  by  his  executrix,  and  laid  out  in  purchase 
of  some  other  stocks  with  the  advice  of  his  nephew,  William  Pul- 

(a)  The  doctrine,  of  giving  relief  in  a  court  of  equity  in  cases  of  forfeiture  for  breach 
of  covenant,  upon  the  principle  of  compensation,  has  been  much  discusssed  in  the  late 
cases  of  Hill  v.  Barclay.  16  Ves.  402,  6l  18  Ves.  56.  Bracebridge  ▼.  Buckley,  S  Price, 
200.  Rolfe  ¥.  Harris,  cit  ib.  S06,  n.  Reynolds  v.  Pitt,  cit.  ib.  212,  n.  White  ▼.  Wai^ 
ner,  2  Meriv.  459,  which  have  overruled  tbe  doctrine  laid  down  by  Lord  Erskine  in 
Sanders  v.  Pope,  12  Ves.  282.  This  relief  may  now  be  considered  a^  confined,  accord- 
ing to  the  doctrine  laid  down  by  the  late  Vice  Chancellor  in  Rolfe  ¥.  Harris,  to  cases 
where  the  omission  and  consequent  forfeiture  have  been  the  eflect  of  inevitable  acci- 
dent, and  in  which  the  injury  or  inconvenience  arising  from  it  it  capable  of  compciuB* 
tion ;  but  where  the  transgression  is  wilful,  or  the  compensation  impracticable,  the  court 
will  refuse  to  interfere. 

As  to  the  doctrine  of  the  court  in  refusing  to  compel  the  specific  performance  of  eove- 
nants  to  repair,  dec  vide  Ray  ner  ▼.  Stone,  ante  128,  and  note. 
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teney,  Esq.  (afterwards  Earl  of  Bath),  for  providing  a  fund  for  the 
better  payment  of  the  said  annuities  in  case  his  then  present  estate 
in  the  stocks  was  not  sufficient  for  that  purpose.  And  after  the 
decease  of  the  several  annuitants,  he  devised  in  these  words ;  I  give  to 
my  nephew,  William  Pulteney,  Esq.,  his  executors,  administrators, 
and  assigns,  all  my  principal  stocks  in  the  Bank,  South  Sea,  India, 
and  other  public  funds  or  securities,or  in  other  securities  whatsoever, 
in  trust,  for  his  son,  William  Pulteney  (afterwards  Lord  Pulteney), 
now  an  infant ;  and  for  such  younger  son  and  sons  as  the  said 
William  Pulteney,  now  an  infant,  shall  or  may  have,  to  be  equally 
divided  between  them,  share  and  share  alike ;  and  in  case  there 
shall  be  but  one  younger  son,  then  I  give  the  whole  to  that  younger 
son. 

A  bill  had  been  brought  by  the  next  of  kin  of  the  testator,  in  the 
lifetime  of  Lord  Pulteney,  to  have  several  ^questions  p  ^004  1 
determined,  and  {inter  alia)  to  have  the  opinion  of  the    ^  ^ 

coutt  what  interest  Lord  Pulteney  took  under  the  devise.  Upon  the 
hearing  of  the  cause,  on  the  19th  of  June,  1745,  the  court  declared, 
that  so  much  of  the  testator's  personal  estate  as  was  not  disposed  of 
by  his  will,  belonged  to,  and  ought  to  be  divided  amongst  his  next  of 
kin,  subiect  to  his  debts  and  funeral  expenses ;  and  declared  that 
his  cash,  ready  money,  bank  notes,  arrears  of  rent,  money  due  to 
the  testator  upon  balance  of  account  with  the  bank,  and  debts  due 
to  him  at  his  death,  and  also  the  surplus  dividends  accrued  on  his 
stocks  and  annuities  during  the  life  of  the  annuitants,  ought  to  be 
considered  as  not  disposed  of  by  his  will;  but  that  allsuchdividends 
and  sums  of  monev  as  were  due  and  in  arrear  on  any  of  the  stocks 
and  annuities  at  the  testator's  death,  and  also  the  whole  surplus  of 
the  dividends  accrued,  or  to  accrue,  due  on  the  stocks  and  annuities 
since  the  decease  of  such  of  the  amiuitants  as  died  first,  ought  to 
be  considered  as  disposed  of  by  the  will  fur  the  benefit  of  Lord 
Pulteney^  subject  to  the  contingencies  in  the  will :  an  account  was 
directed  accordingly,  and  the  distribution  to  be  made  of  the  undis- 
posed personal.  And  it  was  ordered  that  such  surplus  dividends  as 
nad  arisen  since  the  decease  of  such  of  the  annuitants  as  di^d  first, 
or  which  should  thereafter  arise  during  the  minority  of  Lord  Pul- 
teney, should  be  placed  out  at  an  interest  in  the  name  of  Lord  Bath, 
in  trust  for  Lord  Pulteney;  and  as  the  interest  and  dividends  arising 
thereon  should  amount  to  a  competent  sum,  the  same  was  to  be 
placed  out  at  interest  in  like  manner  for  the  benefit  of  Lord  Pul- 
teney. An  account  was  directed  of  what  was  due  at  the  testator's 
death  upon  any  of  the  said  stocks,  or  funds,  and  securities,  and  the 
same  were  to  be  placed  out  at  interest  in  the  name  of  Lord  Bath^ 
in  trust  for  Lord  Pulteney,  for  his  life,  and  afterwards  subject  to  the 
contingencies  in  the  *will ;  and  that  the  interest  and  r-  ^ aoc  -i 
profits  which  had  accrued  or  should  accrue  due  on     I-  ^     J 

any  such  securities  during  the  minority  of  Lord  Pulteney,  should, 
from  time  to  time,  be  placed  out  in  like  manner  as  before  directed, 
touching  the  surplus  dividend  accrued  due  since  the  death  of  the 
annuitants  dying  first ;  and  Lord  Pulteney  was  to  be  at  liberty  to 
apply  to  the  court  for  payment  or  assignment  of  what  he  should  be 
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entitled  unto  when  he  came  to  the  age  of  twenty-one;  and  after  his 
death,  or  any  other  person  who  might  be  entitled  according  to  the 
contingencies  in  the  testator's  will,  were  to  be  at  liberty  to  apply  to 
the  court  as  they  should  be  advised.  Further  directions  and  sub- 
sequent cost  were  reserved. 

Upon  the  1st  of  February,  IT57,  Lord  Pulteney  agreed  to  sell  to 
Lord  Effremont  his  right  in  reversion,  or  rather  expectancy,  after 
the  deam  of  the  Earl  of  Bath,  in  two  pieces  of  ground  in  Piccadilly 
(on  one  of  which  Egremont-house  is  since  built,  and  which  pieces 
of  ground  were  then  let  for  a  term  of  years  on  a  building  lease),  for 
30002. ;  and  made  an  assignment  of  1747/.  68.  South  Sea  Stock,  and 
4&74L  58.  old  South  Sea  Annuities,  to  Lord  Egremont,  as  a  security 
for  repayment  of  the  money  in  case  he  should  die  before  Lord  Bath, 
or  should  not  after  Lord  Bath's  death  have  it  in  his  power,  and 
should  not  make  Lord  Egremont  ajzood  title.  Lord  Pulteney  after- 
wards borrowed  mone\'  of  Mr.  Drummond  on  security  of  the 
stocks  devised  by  Mr.  Pulteney. 

Lord  Pulteney  died  without  issue  on  12th  of  February,  1763; 
plaintiflftook  out  administration  with  his  will  annexed  as  a  creditor. 
After  his  death  Lord  Bath  paid  oflf  Drummond,  and  took  an  assign- 
ment of  his  security  in  the  name  of  Mr.  Dickenson.  This  was  a 
bill  to  have  the  stocks  transferred  to  the  plaintiff,  after  pajring  what 
was  due  to  Lord  Esremont's  representatives,  and  to  Lord  Bath. 
r  *32fi  1  Lord  Bath  being  since  dead,  the  suit  was  revived 
^  J     *against  General  Pulteney,  his  repi*esentative.    The 

defendants,  who  were  next  of  kin  to  Thomas  Pulteney,  insisted  that 
Lord  Pulteney  was  entitled  under  the  will  to  the  stocks  for  his  life 
only,  with  remainder  to  his  younger  children ;  and  that  as  he  died 
without  leaving  issue,  the  next  of  kin  of  the  testator  were  entitled. 

The  cause  having  come  on  to  be  heard, 

The  Lord  Chancellor  said,  that  the  decree  having  directed  that 
the  money  due  and  in  arrear  at  the  testator's  death,  upon  any  of  the 
stocks  or  funds,  should  be  placed  out  in  the  name  of  Lord  Bath,  in 
trust  for  Lord  Pulteney  for  his  life,  and  afterwards  subject  to  the 
contingencies  in  the  will,  had  precluded  the  parties  from  entering 
into  the  question. 

The  cause  was  thereupon  ordered  to  stand  over,  with  liberty  to 
petition  for  a  rehearing  of  the  original  cause. 

Both  causes  came  on  this  day. 

Yorke  and  Hoskins,  for  the  plaintiffs,  contended  that  Lord  Pul- 
teney was  entitled  to  the  whole  fund,  subject  to  open  and  let  in  his 
younger  children  to  share  with  him. 

De  Grey  and  Wedderbume  for  the  next  of  kin  were  stopped  by 
the  court 

The  Lord  Chaitcelloiu — I  think  it  is  extremely  clear  that  Lord 
Pulteney  was  intended  to  take  only  an  estate  for  life,  with  remainder 
to  his  younger  sons.  The  latter  words  which  give  the  whole  to  a 
younger  son  in  case  there  shall  be  but  one,  cannot  have  efiect  by 
any  other  construction.  The  interest  given  to  the  sons  is  a  tenancy 
in  common,  and  there  cannot  be  a  limitation  on  a  tenancy  in  com- 
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mon.  Lord  Hardwicket  on  hearing  the  original  cause,  -was  clearly 
of  that  opinion  ;  otherwise  the  direction  for  payment  of  the  interest 
to  *Lord  Pulteuey  at  twenty-one  would  have  been  p  ^^^^  ^ 
wrong,  for  he  might  have  had  children  before  twenty-     ^  J 

one.    I  consider  the  interest  of  Lord  Pulteney  and  his  younger  sons 
as  distinct,  and  that  the  words  '^  equally  to  be  divided^'  related  only 
to  the  interest  of  such  sons ;  any  other  construction  would  be  con- 
trary to  the  intention  of  the  testator. 
Decree  affirmed. 


Osborne  y.  Donaldson. 
Millar  y.  Donaldson* 

(Res*  Lib.  Min.  App.  1765.) 

[1  July,  1765.  S.  C.  Amb.  M88.] 

Injancdon  obtained  by  tbe  iMignee  of  an  author  after  the  expiration  of  the  two  termt 

of  years  allowed  by  the  .atatute  ot  Anne  diaaoWed,  the  eommon  law  righ€  of  the 

anther  being  ao  extremely  donbtftd. 

IN  these  causes  bills  had  been  filed  by  the  pfaintifTs  as  assignees 
of  Mr.  Thompson  to  restrain  the  denindants  from  printing  and 
vending  certain  publications;  and  injunctions  had  been  obtained  till 
answer,  or  further  order. 

The  defendant  afterwards  put  in  his  answers,  and  made  it  a 
Question  whether,  as  the  two  terms  of  fourteen  years  each,  under 
tne  statute  of  8  Anne,  was  expired,  the  plaintiff  was  entitled  to 
the  sole  printing  and  vending  the  books  on  the  foot  of  his  common 
law  right 

Yorke,  on  a  former  day,  moved  that  the  injunction  might  be 
continued  to  the  hearing,  and  it  being  a  new  question,  and  of  con- 
sequence, the  motion  stood  over ;  and  the  Lord  Chancellor  was  to 
have  copies  of  precedents  delivered  to  him  on  both  sides. 

It  now  came  on  again. 

Yorke,  for  the  plaintiff,  argued,  that  the  author  or  his  assignee 
had  a  common  law  right  of  property,  and  stated  •the  ^  ^gog  t 
definition  of  property  as  laid  down  in  Seiden's  Mare     ^  ^ 

Clausum,  and  Grotius.  In  the  Duke  of  Queensberrv's  case,  vide 
postf  Duke  of  Queensberry  v.  Shebbeare,  329,  and  in  Mr.  Forrester's 
case,  Forrester  v.  Walker,  13  June,  1741,  relative  to  his  reports, 
injunctions  were  granted  before  the  books  were  published ;  he  also 
cited  the  case  of  Tonson  v.  Walker,  cit.  4  Burr.  2326. 

The  Lord  Chancellor  observed,  that  it  was  the  only  case  which 
came  near  the  present,  but  there  the  injunction  was  continued, 
as  the  printing  Milton  with  notes  might  be  considered  as  a  new 
work.  ' 

The  Lord  Chancellor,  without  hearing  any  other  counsel,  dis* 
solved  the  injunction.  He  said  his  i-easons  were,  that  it  was  a  new 
question  (none  of  the  cases  being  precedents  in  point,  being  orders 
made  before  the  expiration  of  the  fourteen  years  given  by  the 
statute).  That  it  was  a  point  of  so  much  difHculty  and  conse- 
quence, that  he  should  not  determine  it  at  the  hearing,  but  should 
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send  it  to  law  for  the  opinion  of  the  judges  (d).  That  it  would 
therefore  only  serve  to  put  the  parties  to  expense,  and  protract  the 
determination  if  he  should  countenance  the  injunction,  and  could 
answer  no  good  endw  Ho  desired  to  be  understood  as  giving  no 
opinion  on  the  subject,  but  observed  that  it  might  be  dangerous  to 
determine  that  the  author  has  a  perpetual  property  in  his  books,  for 
such  a  property  would  give  him  not  only  a  right  to  publish,  but  to 
suppress  too* 

[  ♦329  ]    4^Duke  of  Queensbeiry  v.  Shebbeare  (a). 

(Reg.  Lib.  A.  1757,  foL  477.) 
[Slit  Joly,  1768.] 
loJQiietion  to  reetrain  the  printing  of  en  nnpabtiehed  MS.,  a  copy  of  which  had  been 

by  the  repieeentatiTe  of  the  author  given  to  aperion  under  whom  defendant  rlaimed, 

hot  not  with  the  intention  that  he  ehould  publish  it 

THE  Attorney-General,  the  Solicitor-General,  and  Hoskins,  now 
shewed  cause  against  dissolving  an  injunction  obtained  on  a  fornier 
day  by  the  plaintiffs,  who  were  the  representatives  of  Edward,  Earl 
of  Clarendon,  to  restrain  the  defendants  from  printing,  publishing, 
or  disposins  of  Lord  Clarendon's  History  of  the  Reign  of  Charles 
the  Second,  from  the  Restoration  to  the  year  1667.  The  bill  stated 
that  Henry,  late  Earl  of  Clarendon,  was,  at  bis  death,  possessed  of 
a  MS.  copy  of  the  History  of  the  Reign  of  Charles  the  Second  to 
the  year  1667,  in  the  handwriting.of  Edward,  Earl  of  Clarendon,  to 
the  sole  property  whereof  the  plaintiff,  the  Duke,  as  administrator 
to  him,  became  entitled  (&). 

The  defendant  Shebbeare,  by  his  answer,  stated,  that  the  defen- 
dant Francis  Gwynne,  having  informed  him  that  the  said  Henry, 
Earl  of  Clarendon,  so  long  since  as  thirty-three  years,  delivered  to 
his  the  said  defendant's,  Gwynne's  late  father,  to  whom  he  was  ad- 
ministrator, the  original  MS.  of  the  history,  that  he  might  take  a 
copy  thereof,  and  make  use  of  the  same  as  he  should  think  fit,  of 
which  a  copy  was  taken.  He  admitted  the  agreement  with  Gwynne, 
and  insistea  upon  his  right. 

Sewell,  Wilbraham,  and  Green,  for  the  defendant  Shebbeare. 
r    «nAQ     1        ♦The  Lord  Keeper  continued  the  injunction  to  the 
*  -'     hearing.     He  said,  that  it  was  not  to  be  presumed 

that  Lord  Clarendon,  when  he  cave  a  copy  of  his  work  to  Mr. 
Gwynne,  intended  that  he  should  have  the  profit  of  multiplying 
it  into  print;  that  Mr.  Gwynne  might  make  every  use  of  it,  except 
that 

Dr.  Shebbeare  afterwards  recovered  before  Lord  Mansfield  a 
large  sum  against  Mr,  Gwynne,  for  having  represented  that  he  had 
1^  right  to  pript,    4  Burr.  9331,  2398. 

Thie  cet^  es^blished  whet  vr9§  edmiUed  in  the  lete  ceie  of  Southej  ▼.  Shenrood, 
S  MeriT.  436,  Uiet  en  author  hee  a  piEopertj  in  an  unpublUhed  work  independent  of 
the  atatvte. 

^1  In  consequence  of  tbii  opinion,  ^e  question  was  afterwards  brought  Ibrweid  in 
the  sl^ape  of  a  special  verdict,  as  it  appears  in  4  Burrow. 

(a^  As  this  case  has  always  been  cited  with  the  foregoing,  it  is  in^rted  here  inatesd 
of  being  placed  in  its  chronological  oider. 

W  OM  prigiiwl  bed  been  deetroyed  in  afire  at  Petwaham.  4  Bonr.  3SM. 
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Heath  v.  Heath. 

(Rfg.  Lib.  A.  1764,fol,499.) 
[86th  Juae,  Sd  July,  1706.] 

Power  of  dteration  of  estates  tail  as  they  were  to  come  in  ette  into  tenancies  for  life : 
held  to  be  void. 

BAILEY  HEATH  by  his  ^ill  bearing  date  the  2l8t  of  August, 
I75O9  devised  ail  his  manors,  &c.  at  Stanstead,  in  the  county  of 
Essex  (subject  to  certain  annuities,  &c.),  to  his  sons  respectively 
for  life,  successively  with  remainder  to  the  first  and  other  sons  of 
such  sons  successively  in  tail  male,  with  divers  remainders  over ; 
and  he  thereby  declared  that  notwithstanding  he  had  before  limited 
the  succession  of  his  estate  to  his  several  sons  according  to  their 
seniority,  yet  it  was  his  will,  and  he  thereby  directed  that  it  should 
be  lawlul  for  each  of  them  as  they  should  *be  respec-.  p  ^^g,  -. 
tively  seised  in  possession,  by  will  duly  executed^  to    *-  ^ 

alter  and  change  the  course  of  succession  aforesaid,  and  on  failure 
of  issue  of  his  own  bod^,  to  appoint  the  next  immediate  remainder  or 
succession  of  the  premises  to  any  other  of  the  testator's  sons,  without 
regar4  to  seniority,  and  that  such  son  so  appointed  should  take  the 
oext  immediate  estate  for  life,  with  remainder  over  to  support  couf 
tingent  uses,  and  to  his  first  and  other  sons  in  tail  male,  as  therein* 
beibre  limited  to  testator's  eldest  son,  and  bis  first  and  other  sons 
And  the  testator  directed  that  every  of  his  sons  so  to  be  appointed 
shouldf  when  in  actual  possession  of  the  premises,  have  tne  same 
power  of  appointing  by  his  will  the  succession  or  next  remainder,, 
ID  default  of  issue  male  of  his  own  body,  to  any  other  of  testator's 
sons  for  life,  and  to  bis  issue  male,  in  manner  aforesaid,  so  long  as 
the  testator  should  have  more  than  one  son  living.  Upon  a  bill 
brought  to  carry  the  trusts  of  the  will  into  execution. 

The  Lord  Chancellor  directed  that  the  trusts  of  the  will  and  co- 
dicils should  be  performed  and  carried  into  execution,  except  so  far 
as  they  relate  to  the  alteration  of  estates  tail  into  tenancies  for  life, 
which  is  void  by  law* 

Vidg  the  Bake  of  Marlborough  ▼.  Earl  Godolphin,  ante  toI.  L  404. 


*  Hewett  T.  Hewett.  [ 

(Reg.  Lib.  a.  1764,  fol.  481.) 

[6th  and  7th  July,  1768.  8tb  July,  1765.  8.  C.  Amb.  608.] 

rower  contained  ia  a  will  for  the  devisees  for  lift,  when  in  possession,  to  cut  down 
timber,  as  four  trustees,  or  the  survivors  or  survivor  of  them  should  ssstgn,  allow  of, 
or  direct,  all  the  four  trustees  being  dead :  held,  that  the  court  would  execute  the 
trust  by  referring  it  to  a  master  to  see  what  timber  was  fit  to  be  cut  down  from  time 
to  timp. 

SIR  THOMAS  HEWETT,  by  his  will,  dated  the  10th  of  Febru- 
ary,  1785,  devised  inter  alia  certain  estates,  in  default  of  issue  of 
his  bodv,  to  Sir  Hardolph  Wasteney,  Thomas  Hume,  Francis  Pole, 
and  Jonn  Tooker,  Esqrs.  and  their  heirs,  for  the  uses  therein  men- 
tioned, viz.  to  the  use  of  Sir  Andrew  Thomhaugh  for  life ;  remain- 
der to  John  Thomhaugh,  his  son,  for  life,  with  remainders  to  his 
first  and  other  sons;  remainder  to  Hugh  Howard  and  John  Hewett 
the  plaintifiV  respectively  for  life,  with  remaigders  to  their  first  and 
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Other  sons  successively,  with  divers  remainders  over.  Then  followed 
this  power,  "  And  that  the  stiid  Sir  Andrew  Thornhaugh  and  John 
Thornhaugh  his  son,  and  Hugh  Howard  and  John  Hewett,  shall 
have  power  and  liberty  to  cut  down  and  fell  such  trees  and  wood 
growing  upon  the  premises  when  they  shall  be  in  the  actual  pos- 
session of  the  same,  as  the  said  Sir  Hardolph  Wasteney,  Thomas 
Stone,  Francis  Pole,  and  John  Tooker,  or  the  survivors  or  survi- 
vor of  them  shall  assign,  allow  of,  or  direct,  by  any  writing  under 
their  hand."  All  the  trustees  being  dead,  the  present  bill  was  filed 
by  the  plaintiff  for  the  opinion  of  the  court,  whether  the  power  to 
cut  timber  remained,  or  was  at  an  end. 

The  Attorney-(Jeneral,  Taylor  White,  and  Sir  Anthony  Abdy 
for  the  plaintiff. 

Two  questions  arise  upon  the  present  case;  1st.  Whether  any 
interest  in  the  timber  was  given  by  the  testator  to  the  tenants  for 
r  *ddd  1  '^^^'  ^"^  ^^^Y'  If  so,  whether  *this  court  can,  under 
^  ■'    the  present  circumstances,  interpose  in  order  to  regu- 

late the  enjoyment  of  that  right  The  first  point  was  settled  in 
Lewis  Bowles's  case,  where  it  was  decided,  that  wit|iout  impeach- 
ment of  waste  was  not  merely  an  exemption  from  suit,  but  an  in- 
terest actually  vested  in  the  tenant  for  life,  he  being  thereby  entitled 
to  the  property  in  the  timber  when  cut  down.  The  present  is  a  gift 
and  legacy  of  such  trees  as  the  trustees  should  appoint,  without  any 
personal  discretion  vested  in  them,  and  as  such,  any  other  set  of 
trustees,  or  this  court,  if  necessary,  may  be  substituted  to  act  in 
their  room.  So  in  the  case  of  a  will ;  acts  to  be  done  by  executors, 
without  any  personal  confidence  reposed  in  them,  may  be  done  by 
an  administrator,  as  a  bequest  of  such  a  horse  as  the  executor  may 
choose,  &c.  So  also  in  the  common  case  of  a  bequest  of  main- 
tenance, according  to  the  discretion  of  trustees,  the  court,  if  neces- 
sary, refers  it  to  a  master. 

Sewell  and  Willes  for  the  defendants. 

The  construction  contended  for  by  the  plaintifi*  would  be  making 
a  new  will.  The  liberty  of  cutting  down  trees  is  not  a  liberty  of 
cutting  down  generally,  but  of  cuttmff  conformably  to  a  particular 
description  pointed  out  in  tltC  will :  which  description,  as  it  cannot 
be  complied  with,  the  liberty  is  cone.  The  power  given  to  the  trus- 
tees is  a  naked  power,  which,  ifit  cannot  be  exactly  complied  with, 
is  at  an  end.  The  books  are  full  of  instances  of  this  nature.  In 
Franklin*s  case.  Moor,  62,  pi.  172,  testator  devised  that  1. 1,  and 
I.  K.  should  sell  his  lands  by  the  advice  of  the  parson  of  D. :  before  the 
sale,  the  parson  died  :  held,  the  trustees  could  not  sell.  So  in  Dali- 
son's  Reports,  45,  pi.  36.  Testator  made  A.,  his  wife,  and  I.  his 
executors ;  he  devised  his  lands  to  his  wife  for  life ;  remainder  to 
his  daughter  and  her  issue ;  and  if  she  died  without  issue,  that  exe- 
r  *334  1  ^^^^^^  should  sell  with  the  consent  *of  C.  The  daugh- 
^  ^    ter  died  without  issue,  and  then  C.  held  that  the  exe- 

cutors could  not  sell.  There  are  a  great  many  other  cases  of  the 
same  nature.  Lee's  case,  1  Leon.  285,  pi.  386.  Butler  v.  Bray, 
Dyer,  189.  Button  v.  Simpson,  2  Yern.  722.  Pej^on  v.  Bury, 
2  P.  W.  626.    If,  indeed,  the  present  were  a  case  of  timber  decay- 
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ing  on  the  premises,  the  court  would  interpose,  as  it  has  often  been 
known  to  do,  for  the  benefit  of  the  tenant  for  life.  But  there  is 
nothing  of  that  sort  pretended.     It  is  a  mere  question  at  law. 

The  Lord  Chancellor  observed,  that  this  was  a  new  case,  and 
might  be  of  ereat  importance  to  the  parties,  and  as  it  might  be  a 
leading  case,  he  did  not  mean  to  give  a  present  judgment 

The  Lord  Chaitcelloiu — The  question  is,  whether  the  plaintiff 
can  and  ought,  under  the  protection  of  the  court,  to  enjoy  any  benefit 
in  felling  the  timber,  the  fofur  trustees  being  dead,  when,  as  I  must 
now  suppose,  the  timber  is  mature,  and  fit  to  be  cut 

To  divide  that  question  for  consideration,  it  is  1st.  Whether  the 
testator  intended  he  should  have  benefit  from  the  timber,  though  the 
trustees,  who,  during  their  life,  or  that  of  the  survivor,  yrere  to  assicn, 
allow,  or  direct  by  writing  under  their  hand,  are  dead.  And  2dly, 
if  so,  whether  this  court  ought  to  interpose,  or  leave  the  plaintiff  to 
do  as  by  law  he  can. 

The  testator,  by  the  limitations  in  his  will;  made  the  plaintiff 
tenant  for  life  barely,  which  would  have  given  him  an  interest  in 
the  timber  for  botes.  That  he  intended  more  is  certain,  and  it  seems 
as  certain  that  the  trustees  were  interposed  as  supervisors  only,  to 
prevent  destruction  in  the  tenants  for  life  to  the  inheritance.  It 
*i8  absurd  to  suppose  that  the  testator  meant  his  r  ^005  1 
trustees  should  have  an  arbitrary  volition,  whether    *■  J 

the  several  tenants  for  life  should  have  any  benefit  in  the  fall  of 
timber.  If  a  bill  had  been  brought  against  the  trustees  to  assign, 
allow,  or  direct  timber  mature  and  fit  to  be  cut,  would  it  have  been 
an  answer,  we  do  not  think  fit  to  allow  it,  stat  pro  rations  voluntas  f 
I  think  the  court  would  not  have  been  satisfied  with  such  an  answer. 

The  power  is,  "  And  that  the^said  Sir  Andrew  Thornhaugh,  and 
John  Tnomhaugh  his  son,  and  Hugh  Howard  and  John  Hewett, 
shall  have  power  and  liberty  to  cut  down  and  fell  such  trees  and 
wood,  ^owmff  upon  the  premises,  when  they  shall  be  in  the  actual 
possession  of  the  same,  as  the  said  Sir  Hardolph  Wasteney,  Thomas 
Stone,  Francis  Pole,  and  John  Tooker,  or  the  survivors  or  survivor 
of  them  shall  assign,  allow  of,  or  direct  by  any  writing  under  their 
band.  The  testator  certainly  intended  that  the  trust  should  be 
coextensive  with  the  four  estates  for  life,  and  as  both  depended  on 
the  contingencies  for  life,  the  will,  to  have  effectuated  that  intention, 
should  have  added  the  heirs  of  the  survivor.  The  omission  of  that 
was  a  mistake,  and  as  such,  I  think,  ought  to  be  rectified  in  this 
court. 

There  seems  to  be  a  similar  mistake  in  a  subsequent  clause ;  the 
testator  has  given  his  wife  the  use  of  his  capital  messuage,  &c. 
and  an  annuity  to  be  paid  by  his  trustees,  with  a  proviso,  that  if  his 
wife  neglect  to  keep  in  repair  his  capital  messuage,  or  park  stocked 
as  directed,  then  tne  trustees,  the  survivors  or  survivor  of  them, 
should  retain  the  said  annuity  for  the  same  purposes.  This,  too,  is 
confined  to  the  trustees'  survivor  personally.  Yet,  if  the  wife  was 
alive  now  the  trustees  are  dead,  the  court  would  direct  the  repairs 
to  be  done  out  of  the  annuity;  for  it  is  the  duty  of  this  court,  and 
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r  *336  1  ^^  ^^  courts,  to  give  all  devises,  as  far  as  their  re- 
*-  ^    spective  ^jurisdiction  admit,  their  full  and  specific 

execution.  The  office  of  the  trustees  is  not  confined  to  any  personal 
quahfication  but  such  as  is  general,  and  may  be  substituted,  viz.  to 
see  what  is  fit  and  proper  to  be  cut. 

Mr.  Sewell  observed,  that  it  was  not  a  power  to  cut  down  gene- 
rally, but  under  a  description :  but  that  is  taking  it  too  narrowly. 
It  is  rather  a  power  vested  to  fell,  upon  condition  the  trustees  allow 
of  the  timber  proposed  to  be  felled ;  and  when  that  condition  becomes 
impossible  bv  the  act  of  God,  it  would  be  either  pure  at  law,  which 
was  certainly  not  the  intent ;  or  the  power  would  be  gone,  while 
the  estate,  to  which  it  was  annexed,  remained,  which  I  think  could 
not  possibly  be  the  intent  either.  As  the  law,  from  the  nature  of  its 
jurisdiction,  must  take  this  in  one  of  these  senses  or  the  other,  and 
both  seem  arainst  the  testator's  intent,  I  think  it  improper  to  leave 
it  to  law,  as  Mr.  Sewell  contended  for.  Mr.  Sewelt  admitted,  that 
if  the  trees  were  decayed,  it  might  be  done  by  the  court  But  for 
me  to  suppose  the  testator  meant  that  the  trees  should  stand  till 
they  were  decayed,  and  then  be  cut  for  the  tenant  for  life,  is  to 
suppose  him  to  mean  an  injury  to  his  devisee  and  the  public,  which 
is  against  reason. 

I  am  of  opinion  that  I  ought  to  preserve  the  power  and  the  check, 
and  therefore  let  it  be  referred  to  see  what  timber  and  wood  is 
mature  and  fit  to  be  cut,  and  let  the  same  from  time  to  time  be 
felled  for  the  benefit  of  the  respective  tenants  for  life,  with  the  ap- 
probation of  the  Master. 

[   •S87    ]  •Scriven  V.  Tapley. 

Et  i  contra, 

(Reg.  Lib.  b.  1764,  fol.  433.) 

[ISth  Dec.  1763.  8th  July,  1766.  8.  C.  Amb.  609.  8ei>  Hill,  M88.] 
ilie  equity  of  compelling  the  husband  to  make  a  settlement  oat  of  the  wife's  estate^ 
does  not  mxrnwe  to  the  children,  but  is  personal  to  her. 

BY  indentures  of  lease  and  release,  bearing  date  the  8th  and  9tfa 
of  August,  1693,  Thomas  Suxpitch,  in  consideration  of  the  sum  of 
640/.,  the  portion  of  Elizabeth  his  intended  wife,  settled  lands  on 
himself  for  life,  remainder  for  her  jointure,  &c.  and  created  a  term 
of  100  years,  to  raise  the  sum  of  300/.  as  portions  for  young  chil- 
dren, payable  at  twenty-one,  &c. 

Mary  Suxpitch,  the  only  younger  child  of  that  marriage,  married 
Edward  Tapley.  No  portion  whatever  was  advanced  on  her  mar- 
ria^,  and  she  died,  leaving  the  plaintifi"  Mary,  the  wife  of  the 
plaintiflfScriven,  her  only  child. 

This  was  a  bill  to  have  the  above  sum  of  30021  raised,  and  inte- 
rest paid  from  the  time  the  plaintifPs  mother,  Mary  Tapley,  attained 
her  age  of  twenty-one.  The  cause  coming  on  to  be  heard  at  the 
Rolls,  his  Honour  was  (amongst  other  things)  pleased  to  order  and 
declare,  that  the  said  estate  was  subject  to  the  payment  of  the  said 
sum  of  SOOiL,  and  that  Edward  Tapley  became  entitled  to  the  said 
sum  of  300^,  subject  to  the  equity  of  making  a  provision  for  the 
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[Gngr  ^*  Mannoek.] 
said  Mary  Scriven,  his  daughter.    This  was  anf  appeal  from  so 
much  of  the  above  decree. 

Sewell  aud  Jones  for  the  plaintiffs ;  Willes  and  Bicknell  for  the 
defendants. 

*The  Lord  Chaitcellor. — The  equity  of  compel-  r  ^^^g  -r 
ling  settlements  first  arose  upon  the  husband's  coming     ^  ^ 

into  this  court  for  assistance.  It  is  personal  to  the  wife,  and  if  car- 
ried furtl^er,  would  be  attended  with  ill  consequences  to  creditors^ 
There  is  no  case  where  the  court  has  refused  assistance  to  the  hus- 
band, after  th6  death  of  the  Wife,  upon  the  terms  of  his  making  a 
provision  for  the  children. 

Decree  reversed  as  to  that  part  (a). 

*Grey  v.  Mannoek.  [  J^^^  J 

(Reg.  Lib.  A.  1764,  foL  451.) 
[8th  July,  1765.  8.  C.  cit.  6  T.  R.  292.] 

QuoMi  tenant  in  tail  of  a  freehold  lease  for  lives  may,  by  aonendexing  the  oU  lease,  and 
taking  a  new  one  to  himself,  bar  the  remainders  over. 

GEORGE  YATES  being  entitled  under  a  lease  for  three  lives 
from  the  bishop  of  Winchester,  by  indentures  of  lease  and  release, 
bearing  date  the  29th  and  SOth  of  December,  1703,  in  consideration? 
of  a  marriage  between  Francis  Mannoek,  son  and  heir  of  Sir 
William  Mannoek,  and  Frances  Yates,  his  daughter,  conveyed  the 
said  premises  to  trustees  and  their  heirs  during  the  said  lives  in  trust 
for  the  said  George  Yates  for  life ;  remainder  to  Frances  tne  wife? 
of  the  said  George  Yates,  to  secure  60/. ;  remainder  to  the  said 
Frances,  his  daughter,  for  life ;  remainder  to  the  said  Frances 
Mannoek  for  life ;  remainder  to  his  first  and  other  sons  successively 
in  tail  male ;  remainder  to  his  daughters  as  tenants  in  common  ;• 
remainder  in  trust  for  the  right  heirs  of  the  said  George  Yates. 

On  the  marriage  of  William  the  eldest  son  of  the  said  marriage, 
with  Theresa,  sister  of  the  plaintiff  Wright,  by  indentures  of  tease 
and  release,  bearing  date  the  2d  and  8d  of  September,  1734,  reci- 
ting the  indentures  of  the  29th  and  30th  of  December,  1703,  and 
that  the  said  Sir  Francis  Mannoek  had  obtained  a  new  lease  for 
the  lives  of  himself  and  his  wife,  and  the  said  William,  their  eldest 
son;  it  was  declared  and  agreed  that  certain  trustees  thei'eift 
named,  should  be  seised  of  the  said  leasehold  premises  in  trust  for 
the  said  Dame  Franees  for  her  life;  remainder  to  the  said  Sir 
Francis  for  life ;  remainder  to  the  said  William  for  life ;  remainder 
to  his  first  and  other  sons  in  tail  male  with  remainders  over. 

(a)  It  has  been  thought  that  Sir  Thomas  Sewell  (notwithttandin;  the  above  reveml 
of  Sir  Thomaa  Clarke'i  decree),  in  the  case  of  Cockel  y.  Pbipps,  1  Dick.  991,  which 
oocQired  ehortly  afterwards,  acted  in  direct  contradiction  to  Lord  Northingtdn's  opinion. 
It  appean,  however,  from  the  very  elaborate  judgment  of  the  late  Vice  Chancellor  iw 
Lloyd  ▼.  WiiUamfli,  1  Mad.  Rep.  460,  that  the  case  hae  been  emmeootly  reported,  and 
that  it  doea  not  bear  upon  the  present  question.  In  Murray  ▼.  Lord  Elibank,  10  Vea.  84, 
and  particularly  in  the  above  cited  case  of  Lloyd  v.  WUIianis,  all  the  previooa  cases, 
and  the  rsasoning  upon  the  subject,  have  been  collected  and  commented  upon.  It 
appears  from  thence  to  be  fully  settled,  that  the  chtldran  have  no  e(}crity  after  the  death 
of  the  mother,  unless  there  has  been  a  contract,  or  a  deane  for  »  settlemenl  in  her  life' 
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[Qraj  T*  Maimoek.] 

r  *340  1  ^^  ^^  death  of  Sir  Francis  &  new  lease  was  ob- 
L  J    tained  for  the  lives  of  Dame  Frances,  Sir  William, 

and  Audrey  his  sister. 

By  indenture,  bearing  date  the  19th  of  April,  1760,  reciting  tlie 
settlement  of  the  2d  and  3d  of  September,  1734,  and  reciting  that 
Sir  William  Mannock  was  seised  of  the  said  leasehold  premises 
of  and  in  an  estate  of  descendible  freehold,  the  said  Sir  WiUiain 
Mannock  covenanted  to  levy  unto  John-Hewit  and  his  heirs,  a  fine 
sur  concessit  of  the  said  leasehold  premises,  to  hold  to  the  said  John 
Hewit,  his  heirs  and  assigns,  for  the  said  lives,  the  uses  of  which 
fine  were  declared  to  enure  to  the  said  Sir  William  Mannock,  his 
heirs  and  assigns* 

A  fine  sur  concessit  was  accordingly  levied  in  Trin.  Term,  1700  (a). 
Dame  Frances  died  in  1761.  Upon  her  death,  Sir  William  surren^ 
dered  the  old  lease,  and  took  a  new  one  for  fresh  lives,  and  by  his 
will,  bearing  date  the  1st  of  January,  1762,  devised  the  premises  to 
the  plaintiffs  upon  trust,  to  sell,  &c. 

A  contract  of  sale  having  been  entered  into  with  the  defendant 
Peter  Holford,  the  present  bill  was  filed  for  a  specific  performance. 

The  Lord  CHANCBLLoa. — ^Tbis  is  a  descendible  freehold,  not  in- 
tailable  within  the  statute  de  donis^  and  therefore  no  common  reco- 
r  *341  1  ^^^y  could  *be  sufiered  of  it:  but  the  person  who 
^  -I     would  have  been  tenant  in  tail,  had  it  been  an  inhe- 

ritance, is  entitled  to  the  absolute  ownership.  It  is  like  the  case  at 
common  law  of  a  conditional  fee,  which  became  absolute  by  the 
party^s  having  issue. 

Decree  the  bill  of  Sir  William  Mannock  well  proved ;  and  that 
the  trusts  must  be  performed,  that  th^  trustees  are  capable  of 
making  a  good  title,  and  that  the  contract  must  be  carried  into 
execution. 

(a)  Lord  Kenyon,  in  mding  hii  note  of  ihis  cam  in  Doe  v.  Loxton,  6  T.  R.  392, 
obMrved,  that  thU  fine  had  qo  other  effect  than  any  other  act  inter  vivpt,  and  soppoaed 
titeat  it  had  been  levied  in  thia  case  in  conformity  to  what  was  done  in  the  Duke  of 
Grafton  v.  Hanmer,  3  P.  W.  266,  n.  though  the  aame  reaaon,  he  aaid,  did  not  ap|dy. 
It  seema  correctly  observed,  however,  by  the  learned  reporter,*that  in  the  latter  case  the 
fine  waa  neceasary  in  consequence  of  the  Duchets  of  Grafton  having  married  again. 

Lord  ICenyon,  to  his  note  of  thia  case  above  alluded  to,  had  added,  that  hia  iovdabip 
seemed  to  be  of  opinion  that  Sir  F.  Mannock  might  have  defeated  the  remainden  faj 
his  will  alone.  To  thia  latter  part  Lord  Kenyon  stated  that  he  had  added  a  gumre : 
that  at  that  time  he  was  young  in  the  profession,  and  had  generally  understood  that 
the  remaindera  in  such  an  estate  could  only  be  defeated  by  some  act  inter  t?tvet ;  bat 
on  further  consideration  (though  he  deaired  to  be  understood  aa  not  deciding  any  thing 
on  the  point),  hia  lordship  aaid,  "  Uiat  he  waa  not  sure  that  the  first  taker  magfat  not 
destroy  them  Jbyliia.  will."  The  opinion  contained  in  this  dictum  has  been  entirely 
exploded  in  anbaequent  caaea.  Blake  ▼.  Blake.  3  P.  W.  10,  n.  &  cit  1  Scb.  &  Let  294. 
CampbeU  t.  Sandya,  1  Sch.  dt  Lef.  281.  Dillon  v.  Dillon,  1  Ba.  &  Be.  77.  Blake  v. 
Luxton,  Coop.  Rep.  179.  In  the  above  cited  case  of  Campbell  ▼.  Sandya,  Lovd  Redea- 
dale  observed,  that  it  waa  on  principle  impoaaible  that  a  will  could  have  that  efiect. 
<*  A  will,  ao  £ur  aa  it  is  a  diaposition  of  property,  is  a  dengnation  of  a  apecial  bair 
fl^inst  the  right  of  the  person  to  whom  the  property  would  otherwise  come,  by  what 
might  be  called  a  devolution  of  law  :  but  that  cannot  have  the  effect  of  depriving  df  a 
right  a  person  who  doea  not  claim  by  devolution  of  law,  but  by  virtoe 
[      *342      ]      *of  a  preceding^  gift  or  instrument." 

With  reapect  to  the  gMieral  powers  of  a  guan  tenaat  in  tail  to  bar 
remaindera  over  by  deed  during  hia  Ufa,  vide  Fearae'a  C.  R.  496,  et  9eq, 
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Mow  V.  Hitwldns. 

(Reg.  Lib.  1765,  fol.  91.) 

[7  Dee.  1765.  8.  C.  cit  1  H.  BL  33.] 

Contingent  and  executory  estates,  and  possibilities  accompanied  with  an  interest,  are 
devisable. 

JAMES  GRUBB,  by  his  will  bearing  date  the  11th  ofPebruaiy, 
1757,  devised  all  his  real  and  personal  estate  to  trustees  for  his  son, 
James  Grubb,  until  he  should  attain  the  age  of  twenty^one;  and  if 
his  said  son  should  die  under  bis  age  of  twenty-one  without  issue  of 
his  body  lawfully  to  be  begotten,  then  the  said  testator's  will  was, 
that  all  his  lands,  tenements,  hereditaments  and  premises  should 
come  to  Nicholas  Cockram,  his  heirs  and  assigns. 

Nicholas  Cockram,  by  his  will,  bearing  date  the  I2th  of  Decem- 
ber, 1760,  after  giving  a  leasehold  tenement,  and  several  specific 
and  pecuniary  legacies,  devised  the  residue  of  all  his  lands  and 
tenements  whatsoever  that  he  should  die  seised  of  in  possession, 
reversion,  or  remainder,  to  the  plaintiff.  Moor,  and  the  heirs  of  his 
body  on  the  body  of  the  plaintiff,  Alice  Moor,  his  wife,  to  be  begot- 
ten, and  their  heirs  in  fee;  and  bequeathed  all  other  his  personal 
estate  to  the  plaintiff,  Moor. 

Cockram  soon  afterwards  died  in  the  lifetime  of  James  Grubb» 
the  son,  who  also  died  an  infant,  and  without  issue,  on  the  19th  of 
February,  1762.  The  plaintiff  and  his  wife  claimed  the  freeholdi 
and  leasehold,  and  chattel,  and  personal  estate  unadministered  of 
the  testator  James  Grubb. 

♦The  Lord  Chancellor.— I  never  had  a  doubt,  ^  »34a  T 
since  I  was  twenty-five  years  old,  that  these  contin-    ^  J 

gent  remainders  are  devisable,  notwithstanding  some  old  authorities 
to  the  contrary.  In  the  case  of  Selwin  v.  Selwin,  Burr.  1181,  bow- 
ever,  I  sent  the  question  into  the  Court  of  King's  Bench  for  the 
satisfaction  of  the  parties;  and  the  certificate  of  the  jud^s  in  that 
case  implied,  I  think,  that  they  agreed  with  me  in  my  opmion. 

The  Solicitor-General  and  Skynner  for  the  defendant,  declined 
any  further  argument. 

The  IjOrd  Chancellor. — This  argument  is  very  properly  with- 
drawn, as  the  point  is  settled,  and  ought  not  to  be  shaken.  It  is  a 
liberal  and  right  determination. 

Declare  the  real  and  personal  estate  of  the  said  testator,  James 
Grubb,  passed  by  his  said  will  to  the  said  Nicholas  Cockram,  &c. ; 
and  that  the  real  and  personal  estate  of  the  said  Nicholas  Cockram 
therein  being  comprehended,  the  real  and  personal  estate  of  the 
said  James  Grubb  passed  by  his  said  will  to  the  plaintiff  Thomas 
Moor. 

These  determinations  have  since  been  approved  of  and  foUovred  in  Roe  ▼.  Griffiths, 
1  Bl.  Rep.  605.  Roe  v.  Jones,  1  H.  Bl.  30.  Jones  ▼.  Roe,  8  East  88.  In  all  these 
casen  the  person  who  was  to  take  was  apparent ;  bat  in  a  late  case,  where  theito  were 
two  tenanto  in  common  for  life,  with  a  oontinsent  remainder  in  fee  to  the  survivor,  it 
was  considered  to  be  such  a  contingent  remainder  as  was  not  devisable.  Doe  ^.  Tom- 
kinson,  t^  M.  dc  8.  165,  et  vide  Feame,  C.  R.  371. 
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[    •844   ]  ^Cordwell  V.  MackrilL 

(Rag.  Lib.  ▲.  1 765,  fol.  297.) 

riOth  Bee  1765.  29th  dc  3l9t  Jan.  &  8d  Feb.  1766.  S.  C.  Amb.  515.] 
Where  articleii  were  entered  into  previoui  to  marriage,  for  aettling  by  the  wife'a  frther 
lands  to  the  uae  of  the  hoabond  and  wife  for  their  Uvea,  and  the  life  of  the  sornvor, 
and  after  the  death  of  the  aurmor,  to  the  uae  of  the  heirs  of  the  body  of  the  huriiaBd 
on  the  wife,  remainder  over ;  and  a  settlement  was  made  after  the  marriage  redtiDf 
the  articles,  and  aaid  to  be  made  in  pursuance  of  the  marriage  ;  upon  a  bill  broogfat 
by  a  aon  of  the  iftarriage,  the  court  refused  to  decree  the  articles  to  be  carried  into 
execution  by  a  stritt  settlement  against  a  purchaser  for  a  valuable  oonsideratifm,  who 
had  notice  c^  them ;  on  the  ground  of  the^articles  not  being  produced  by  which  i ' 
the  court  could  alter  the  settlement 
A  purchaser  is  not  bouiid  to  take  notice  of  an  equity  arising  out  of  the  mere  < 
tion  of  words  which  are  uncertain,  and  the  meaning  of  which  often  depends  npoD 
thnr  locality. 

ROBERT  MARTIN,  on  the  marriage  of  his  daughter  Mary  with 
William  Cordwell,  the  grandfather  of  the  plaintiff,  by  articles  bear- 
ing date  the  6th  of  February,  1726,  in  consideration  of  the  said 
intended  marriage,  and  of  natural  love  and  affection,  covenanted  to 
convey  certain  premises  in  the  county  of  Kent,  in  trust,  for  and 
to  the  use  of  the  said  William  Cordwell,  and  Mary  his  wife,  for 
their  lives,  and  the  life  of  the  survivor ;  and  after  the  decease  of  the 
said  William  Cordwell,  and  Mary  his  wife,  and  the  longest  liver» 
to  the  use  of  the  heirs  of  the  body  of  the  said  William  Cordwell  on 
the  said  Mary  begotten,  and  their  heirs  for  ever ;  and  for  want  of 
such  issue,  to  the  use  of  such  persons  and  for  such  estates  as  the 
said  Robert  Martin  should  by  deed  or  will  appoint;  and  in  default 
of  appointment,  to  the  use  of  the  right  heirs  of  the  said  Robert 
Martin. 

The  marriage  having  taken  place,  by  indenture  of  lease  and 
release,  bearing  date  the  16th  and  17th  of  September,  1728,  reciting 
the  said  articles,  and  that  the  said  settlement  was  made  in  consid- 
eration of  the  said  marriage,  and  in  pursuance  and  performance  of 
the  said  articles,  the  said  Robert  Martin  conveyed  the  said  estates 
to  the  said  William  Cordwell,  and  Mary  his  wife  for  their  lives, 
and  the  life  of  the  longest  liver  of  them  ;  and  after  their  death,  to 
the  use  of  the  heirs  of  the  body  of  the  said  William  Cordwell  on 
Mary  his  wife,  and  their  heirs  for  ever,  with  remainder  as  the  said 
r  *345  1  Robert  Martin  should  ^appoint;  and  in  default  of 
'  ^    appointment,  to  the  right  heirs  of  the  said  Robert 

Martin. 

In  Michaelmas  term,  1728,  Cordwell  and  his  wife  levied  a  fine 
of  the  said  premises  to  such  uses  as  they  should  jointly  appoint,  and 
in  default  of  appointment,  to  the  uses  of  the  settlement :  and  after- 
wards made  several  mortgages  of  the  premises  which  were  assigned 
to,  or  in  trust,  for  the  defendant,  Thomas  MackrilK 

By  articles  of  agreement,  bearing  date  the  12th  of  August,  1732, 
reciting  the  said  marriage  articles  and  settlement,  the  said  William 
Cordwell,  and  Mary  his  wife,  in  consideration  of  the  sum  of  750(ML, 
to  be  paid  to  them  by  the  said  Thomas  Mack  rill,  agreed  to  convey 
the  said  premises  to  him  in  fee.  Cordwell  having  afterwards 
become  a  bankrupt,  Kemp,  his  assignee,  entered  into  articles,  bear- 
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ing  date  the  6tb  of  Mey,  1746,  for  carrying  the  former  articles  into 
execution. 

A  bill  having  been  brought  by  Kemp  and  Cordwell  against 
Mackrill  to  carry  the  two  agreements  into  execution,  and  a  cross 
bill  by  Mackrill  to  have  them  cancelled,  and  to  have  the  estate  soM, 
and  to  be  paid  his  mortgage  money,  and  the  causes  coming  on  to 
be  heard,  a  decree  was  made  on  the  18th  of  July,  1748,  that  the 
articles  should  be  performed. 

This  was  a  bill  by  William  Cordwell,  an  infant,  the  son  of  the 
said  William  Cordwell,  who  was  now  deceased ;  and  it  prayed  that 
the  marriage  articles  of  the  26lh  of  February,  1726,  might  be  carried 
into  execution  by  a  strict  settlement 

The  Attomey-CJeneral  and  Willes  for  the  plaintiff. 
It  is  by  no  means  a  new  thing  to  come  into  this  court  to  have  a 
settlement  rectified  by  the  articles.  Trevor  v.  Trevor,  1  Eq.  Ab. 
387.  Honor  v.  Honor,  I  P.  W.ir23.  West  v.  Errissey,  21P.  W. 
849.  The  children  being  purchasers,  this  court  expounds  the  arti- 
cles technically,  in  *order  to  make  a  settlement ;  and  r  ^^^^  -i 
in  the  present  case  is  more  peculiarly  called  upon  to    I-  ^ 

do  so  from  the  additional  words  of  limitation.  The  defendant, 
Mackrill,  cannot  be  protected  as  a' purchaser,  being  affected  by 
notice  of  the  articles  and  settlement  from  the  recital  in  the  articles 
of  agreement 

The  Solicitor-(Jeneral  and  Wedderbume  for  the  defendant. 
This  doctrine  was  never  heard  of  in  this  court  till  the  year  1720, 
and  was  then  admitted  with  very  great  caution,  and  never  been 
extended  beyond  the  parties  themselves.  In  Warwick  v.  War- 
wick, 3  Atk.  293,  Lord  Hardwicke  said  that  no  case  had  gone  so 
far  as  to  relieve  against  purchasers :  but  it  does  not  appear  that 
such  articles  ever  existed  as  this  court  could  act  upon :  it  is  neces- 
sary that  thev  should  be  proved  to  have  existed,  for  which  purpose 
the  mere  recital  is  insufficient.  The  words  are,  "  made  or  mentioned 
to  be  made."  How  would  these  words  operate  by  estoppel  ?  And 
this  recital  is  by  no  means  notice  to  a  purchaser. 

The  Lord  Chancellor. — The  general  question  is  of  great  extent 
and  consequence,  viz.  Whether  this  court  will  rectify  a  settlement  by 
reducing  an  estate  tail  into  an  estate  for  life  agamst  a  purchaser, 
the  settlement  having  been  unimpeached  by  the  plaintiflPs  father, 
who,  if  it  had  been  rectified,  would  have  had  an  absolute  power 
over  the  plaintiff's  interest  ?  and  I  am  of  opinion  that  he  is  not 
entitled  to  the  equity  which  he  prays,  and  that  the  bill  must  be  dis- 
missed. 

First,  because  in  this  case  neither  the  articles  are  produced,  nor 
a  copy  of  them  proved,  by  which  alone  I  can  rectify  the  settlement 
Suppose  there  are  no  articles  at  all,  it  then  comes  to  the  case  alluded 
to  in  Collins  v.  ♦Plummer,  1  P.  W.  106.  Nothing  p  ^g^,y  ^ 
appears  from  this  recital  that  the  parties  intended  a    ^  -» 

settlement  different  from  the  one  which  they  have  made ;  the  recital 
is  partial,  and  words  may  be  omitted  which  confirm  such  intent 
The  true  foundation  of  the  jurisdiction  of  courts  of  equity  in  such 
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c«se8  ap  Trevor  v.  Trevor^  and  West  t.  Errissey,  arose  oat  of  the 
limitation  by  remainder  out  of  the  estate  for  b'fe,  which  plainly 
demonstrated  that  the  children  were  intended  to  take  as  purchasers; 
and  therefore  where  the  settlement  was  made  pursuant  to»  and  in 
performance  of,  the  articles,  that  the  intent  continued  the  same ;  and 
the  settlement  having  been  mistaken,  was  and  ought  to  have  been 
at  a  proper  time,  and  under  proper  circumstances,  rectified  In 
these  cases,  therefore,  there  was  no  conjecture ;  but  here  it  is  impose 
sible  for  me  to  say  that  the  paxties  to  the  articles  did  not  intend  the 
son  to  have  an  estate  tail  (a)^  And  I  think  that  if  I  were  to 
decree  a  strict  settlement  against  a  purchaser  for  a  valuable  consi* 
deration,  it  would  make  a  great  confusion  in  property,  and  uncer* 
tainty  in  passing  titles* 

Secondly,  as  to  the  notice.  The  notice  is  the  recital  of  the  arti- 
cles, which,  if  they  had  been  just  as  they  are  recited,  shew  no  intent 
at  variance  with  the  settlement,  and  consequently  no  ground  of  tt^ 
lief.  Besides,  the  ai^ument  supposes  that  the  subject  must  know 
equity  as  well  as  law ;  a  position  which  I  find  no  case  to  warrant, 
and  I  will  not  be  the  first  to  make  one.  A  man  must,  indeed,  take 
notice  of  a  deed  on  which  an  equity,  supported  by  precedents,  the 
justice  of  which  every  one  acknowledges,  arises,  as  in  the  case  of 
prior  incumbrances :  but  not  the  mere  construction  of  words,  which 
r  <»348  1  ^^®  uncertain  in  themselves,  •and  the  meaning  of 
^  -I    which  often  depends  npon  their  locality((i).    But  I 

must  answer  this  supposition  by  another;  and  I  must  suppose  that 
the  counsel  or  person  who  advised  upon  the  title,  saw  from  such 
entire  articles  that  it  was  not  one  of  tnose  cases  in  which  this  ooiHt 
virould  relieve. 

It  would  be  the  most  dangerous  thing  in  the  worid  to  determine 
otherwise,  unless  the  whole  of  the  instrument  were  before  me ;  for 
the  true  construction  depends  on  words,  and  other  parts  of  the  deed 
may  be  material  to  find  out  the  true  meaning  (A).  I  cannot  see 
any  reason  to  lay  it  down  as  an  universal  rule,  that  in  aD  cases  of 
articles  the  husband  is  to  be  only  tenant  for  life. 

Bill  dismissed. 

Countess  Grower  v.  Earl  Gower* 

(Reg.  Lib.  a.  1765,  fol.  163.) 
[lOth  Feb.  1766.] 
Biddings  opened  after  confirmation  of  the  Maater'a  report  vpon  aoonnderable  ndivnoe, 

there  hayihg  been  a  miatake  made  in  a  particular  of  the  estate  left  with  the  Master ; 

and  one  of  the  parties  who  confirmed  the  report  having  been  steward  of  the  hauij, 

and  knowing  more  than  he  communicated. 

JOHN,  Earl  of  Gower,  by  his  will,  dated  the  22d  of  December, 

(«)  As  to  the  general  doctrine  upon  the  oQbject  of  rectifying  aattleiiHiita,  in  mdm  to 
effectuate  the  intent  of  the  articles,  vide  Fearne's  C.  R.  90,  rf  «ef .  whaito  the  piwuat 
case  is  cited. 

(a)  The  doctrine  upon  which  this  part  of  the  case  was  decided,  v'a,,  that  thete  may 
be  such  a  doubtful  equity  that  a  purchaser  is  not  to  be  taken  to  know  what  will  be  the 
deeiffioo,  was  recognised  and  approved  of  by  the  late  Master  of  the  RoUs  in  Paikef  t. 
Brooke,  9  Yes.  688. 

(b)  As  to  constroctiTC  notice  in  general,  vide  Howorth  ▼.  Deem,  anu  toI.  I.  p.  361, 
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1749^  (amongst  otiwr  things)  gave  lo  bi«  >¥ife,  ^tke  ^  «„  .g  ^ 
defendant,  Couatess  Dowager  Gower,  an  annuitj  of    I-  ^ 

1M(M.  in  lieu  of  dower,  and  to  be  chargeable  on  aH  the  lands,  ii^his 
will  mentioned,  of  which  the  manor  and  estate  of  Grindon  was  part 
He  then  devised  to  trustees  and  their  heirs  his  manors,  hnds,  and 
hereditaments  charged  with  the  said  annuity,  and  sobjeet  also  to  the 

Eiyment  of  several  sums  oi  money  therein  gjven  to  his  daughter, 
lizabeth,  Countess  of  Waldegrave,  in  trust  to  seU  the  same,  and  to 
apply  the  money  first  for  payment  of  debts  and  incumbrances 
aflfectii^  the  estates,  and  all  ttie  just  debts  he  should  owe  at  his 
death,  wd  which  his  personal  estate  would  not  reach  to  pay ;  then 
to  raise  and  pay  16,000/.  for  the  portion  of  his  younger  children, 
and  to  invest  the  surplus  money  (if  any)  in  the  purchase  of  lands, 
to  be  settled  on  his  sons  and  brothers  successively  in  such  manner, 
and  with  such  remainders  over,  as  therein  mentioned ;  and  he  ap- 
pointed Mary,  Countess  I>owager  Gk>wer,  Henry  Pelham,  Baptist 
LevesoD  Gbwer,  and  Robert  Barber,  executors^ 

Oi^  tjle  34th  of  December,  1754,  the  testator  died,  leaving  the 
phiiitiff^  the  eountess,  his  widow,  and  tfie  defendant.  Earl  Gower, 
his  eldest  son  and  heir-at4aw,  and  the  defendant,  John  Leveson 
Gower,  his  only  younger  child,  who  thereupon  became  entitled  to 
the  16,000/1  directed  to  be  raised  by  his  father's  will. 

In  October  a  bill  was  filed  for  the  purpose  of  carrying  the  truats 
of  tins  will  into  execution :  and  the  cause  coming  on  on  the  I4th  of 
June,  17#3,  it  was  ordered  that  the  wilt  should  be  established,  and 
the  trusts  performed ;  and  the  usual  accounts  were  directed.  And 
it  was  ordered,  that  in  case  the  personal  estate  should  not  be  suflS- 
cient,  that  the  trust  estate  remaining  unsold,  or  so  much  thereof  as 
should  be  sufficient  to  satisfy  the  debts,  &c.  remaining  .unpaid, 
should  be  sold  to  the  best  purchaser,  to  be  allowed  of  by  the  Master, 
and  the  money  applied  for  that  purpose ;  »and  it  being  r  ^g.^.  -, 
adttikted  that  the  defendant.  Earl  Gower,  had,  out  of    ^  ^ 

his  own  money,  paid  several  of  the  testator^s  debts,  it  was  ordered 
that  he  should  be  admitted  to  stand  in  the  place  of  such  creditors 
so  paid  ofiT,  and  receive  a  satisfaction  for  the  same  out  of  the  testa- 
tor's estate. 

In  pursuance  of  this  decree  the  Master  proceeded  to  take  the 
accounts  directed;  and  it  appearing  necessary  to  sell  the  trust 
estates,  the  Master  proceeded  to  a  sale  thereof,  and  (amongst 
others)  of  the  manor  of  Grindon,  in  the  county  of  Stafford,  and  of 
several  farms,  lands,  and  cottages  within  the  manor ;  and  for  the  pur«- 
poses  of  the  sale,  a  particular  of  the  estate  was  left  with  the  Master, 
stating  the  names  of  the  several  tenants,  and  the  annual  rents  paid 
by  each  of  them,  by  which  it  appeared  that  they  amounted  in  the 
whole  to  632/.  &s.  7(2.  per  annum. 

Under  this  particular  the  estate  was  put  up  to  sale  before  the 
Master,  on  the  17th  of  January,  1766,  who,  by  his  report  dated 
that  day,  certified  that  the  plaintiff,  John  Davenport,  was  the  best 
bidder  for  it  at  27,500£  But  on  the  19th  of  February  following, 
and  before  the  Master's  report  was  confirmed,  an  order  was  made 
(or  the  application  of  one  Thomas  Bell,  who  ofifered  to  give 
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28,8002.  for  the  estates,  being  800/.  more),  to  refer  it  bacl^  to  the 
Master  to  allow  of  a  better  purchaser ;  and  the  person  who  sbookl 
be  allowed  the  best  bidder  by  the  Master's  next  report,  was  to  de- 
posit 1500/..  in  the  Bank,  subject  to  the  order  of  the  court 

On  the  22d  of  April,  1765,  the  estate  was  again  put  up  to  sale 
before  the  Master,  when  Thomas  Mytton,  on  behalf  of  the  defendant 
Ryder,  having  bid  28,500/.,  the  Master,  by  his  report  dated  that 
day,  certified  Mr.  Mytton,  on  behalf  of  Mr.  Ryder,  to  be  the  best 
bidder  at  28,500/. 

*This  report  was  confirmed,  unless  cause  by  an  order*  dated 
r  *351  1  *^^^  ^^^  of  April,  1765;  and  no  cause  being  shewn, 
I-  -I    the  order  was  on  the  13th  of  May  following  made 

absolute;  and  on  the  ISth  of  August,  1765,  Mr.  Ryder,  the  par- 
chaser,  paid  the  1500/.  into  the  Bank  as  a  deposit,  pursuant  to  the 
directions  of  the  order  of  the  19th  of  February. 

After  the  last-mentioned  order  was  made,  the  parties  interested 
in  the  estates  discovered  that  their  agents  were  mistaken  as  to  the 
value  of  it,  by  having  relied  upon  an  old  survey,  wherein  they  had 
been  valued  at  the  above-mentioned  sum  of  632/.  85. 7d,  per  annum ; 
but  that  they  were  worth,  to  be  let,  double  the  rent  mentioned  in 
that  survey  from  whence  the  particular  was  prepared. 

An  offer  of  2000/.  more  for  the  estate  than  Mr.  Ryder  had  given 
having  been  made  by  Mr.  Beaumont,  this  was  a  motion  on  the  part 
of  Earl  Gower  and  Lord  Trentham  that  the  1500/.  paid  into  the 
Bank  by  Mr.  Ryder  as  a  deposit  might  be  paid  back  to  him,  with 
interest  at  4/.  per  cent  from  the  time  the  same  was  paid,  and  that 
it  might  be  referred  back  to  the  Master  to  approve  of  a  better 
purchaser. 

In  support  of  the  application  several  affidavits  were  read.  By 
the  affidavit  of  William  Bill,  it  appeared  that  the  particular  left  with 
the  Master,  before  whom  the  estate  was  put  up  to  be  sold,  was 
made  from  a  map  or  particular  taken  by  the  order  of  Jdin,  late 
Earl  of  Gower,  upwards  of  thirty  years  ago,  and  that  he  delivered 
the  original  map  to  the  defendant,  John  Davenport.  And  by  the 
affidavit  of  the  others,  it  appeared  that  thev  were  well  acquainted 
with  the  several  farms,  lands,  grounds,  mill,  and  premises  at  Grio- 
don,  advertised  to  be  sold  under  the  decree,  in  the  several  holdinss 
of  Simon  Fletcher,  and  forty-five  other  persons,  all  named  in  the 
affidavit  and  in  the  particular  left  with  the  Master;  as  also  with 
the  several  cottages  in  the  parish  of  Grindon,  within  the  manor  or 
r  ^^^2  1  *lc)rdship  of  Grindon,  in  the  holding  of  six  persons  in 
^  J     the  affidavit  named;  and  that  there  were  several 

cottages  or  encroachments,  part  of  the  manor  and  estate  not  men- 
tioned or  taken  notice  of  in  the  particular  of  sale  left  with  the  Master, 
and  which  were  in  the  holding  of  Richard  Amables,  and  twenty 
other  persons  named  in  the  affidavit,  which  last-mentioned  cottages 
or  encroachments  (twenty-one  in  number),  were  not  taken  notice  of 
in  the  particular  for  sale ;  and  that  they  had  been  well  informed 
and  believed  one  part  of  the  estate  was  then  let,  or  agreed  to  be  let, 
by  the  last  bidders  for  the  estate,  for  upwards  of  125(U.  per  annnm, 
net  rent ;  and  the  other  part,  not  then  set  to  their  knowledge,  was. 
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to  the  best  of  their  judgment  and  belief,  worth  to  be  let  by  the  year 
at  a  net  sum  of  300/.  and  upwards. 

On  behalf  of  the  bidders  affidavits  were  made  by  three  of  the 
defendants,  Thomas  Mytton,  John  Davenport,  and  William  Ham- 
bleton,  and  by  one  William  Kerkland.  Mytton  and  Hambleton 
said  they  were  purchasers  each  of  a  fourth  part  of  the  manor  and 
estate  of  Grindon ;  and  that  the  particular  of  the  estate  left  with  the 
Master,  as  they  understood  and  believed,  comprehended  the  whole 
estate  of  John,  late  Earl  Grower,  at  Grindon,  except  some  cottage's 
or  encroachments,  which,  or  the  greatest  part,  they  believed  were, 
in  the  course  of  last  summer,  levelled  or  thrown  open  by  certain 
freeholders  within  the  manor.  That  since  the  report  of  the  sale 
was  made  absolute,  and  the  deposit  of  1500/.  paid,  they  had  been 
at  very  great  trouble  and  expense.  Mytton  said,  that  the  abstract 
of  the  title  to  the  estate  was  not  delivered  till  the  3d  of  December 
last;  and  the  objections  his  counsel  made  thereto  were  not  removed 
till  lately.  That  being  told  in  September  last  by  John  Davenport, 
who  was  also  concerned  in  the  purchase,  that  he  had  been  informed 
by  Thomas  Gilbert,  Esq.,  who  was  principally  con-  ^  ^g.„  , 
cerned  ♦for  Earl  Gower,  that  the  title  of  the  Grindon     ^  J 

estate  was  unexceptionable,  and  the  purchase-money  much  wanted, 
be  set  about  raising  his  share ;  and  for  that  purpose  called  up  from 
interest  a  very  large  sum,  and  also  borrowed  on  account  of  the  pur- 
chase, and  had  for  some  time  paid  interest  for  a  considerable  sum 
of  money,  which  moneys  he  had  ready  to  complete  his  purchase; 
Hambleton  said  he  had  engaged  his  share  of  the  purchase-money, 
and  was  ready  to  pay  the  same,  and  should  be  a  great  sufferer  bv 
paying  interest  if  the  purchase  was  not  soon  completed.  And  both 
Mytton  and  Hambleton  said,  that  since  the  deposit  was  made,  they, 
and  the  other  parties  concerned  with  them  in  the  purchase,  not, 
knowing  there  was  any  survey  of  the  estate,  procured,  at  a  con- 
siderable expense,  proper  people  to  survey,  measure,  and  plan  the 
whole  of  the  estate  comprised  in  the  particular ;  and  verily  believed 
the  quantity  of  land,  exclusive  of  commons,  naked  rocks,  fences, 
roads,  encroachments  on  the  waste  liable  to  be  thrown  open  by  the 
freeholders,  and  rivers,  did  not  amount  to  1800  acres.  Hambleton 
said,  that  the  survey  taken  by  the  directions  of  the  late  Earl  Gower 
comprehended  every  piece,  field  and  close  belonging  to  the  earl's 
estate  at  Grindon,  except  the  encroachments  on  the  waste  made 
since  that  survey  was  taken ;  and  that  since  the  estate  was  con- 
tracted for,  one,  if  not  two  leases  of  considerable  value,  were 
determined  by  the  death  of  tenants  who  held  for  their  lives.  That 
the  tenants  having  received  notice  from  the  defendant.  Baptist  Le- 
veson  Gower,  to  quit  their  respective  farms,  and  no  person  on  behalf 
of  the  Gower  family  offering  to  let  the  estate,  or  any  part  thereof; 
and  the  rest  of  the  purchasers  intending  to  pay  their  purchase-money, 
and  move  to  be  let  into  possession  from  Lady-day  next,  they  did, 
about  Christmas  last,  make  conditional  agreements  for  part  of  the 
estate,  to  prevent  the  same  from  being  untenanted :  p  ^^^^  , 
*that  the  survey  of  the  estate  had  not  been  taken,  nor  ^  "  J 
had  he  or  the  rest  of  the  purchasers  concerned  themselves  in  the 
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management  of  the  estate,  till  possession  had  been  obtained  from  the 
court,  had  they  not  met  with  the  countenance  and  assistance  of  the 
Gower  family. 

Davenport  by  his  affidavit  Said,  that  Ryder  was  a  trustee  for  him 
and  Mytton,  Hambleton,  and  Taylor ;  and  that  some  time  after  the 
report  was  made  absolute,  and  the  deposit  made,  he  was  well 
informed  that  several  of  the  tenants  publicly  declared  they  would 
continue  on  their  respective  farms  one  year  after  the  purchasers 
were  let  into  possession ;  and  were  determined  to  plough  a  large 
quantity  ofthe  lands  in  their  respective  holdings,  which  would  have 
injured  them  very  much,  as  they  were  lands  more  properly  adapted 
to  pasturage  and  grazing ;  that  thereupon  he  applied  to  Thomas 
Giloert,  principal  agent  ilor  Earl  Gower,  for  his  advice  and  assis- 
tance how  to  act,  who  promised  to  do  nil  in  his  power  to  assist  him 
in  quieting  the  tenants,  and  forwarding  him  in  the  purchase ;  and 
for  that  purpose  particular  notice  to  every  tenant  to  quit  on  Lady- 
day  next  were  signed  by  the  defendant,' Baptist  Leveson  Gower, 
under  the  direction  of  Mn  Gilbert. 

The  Solicitor-General,  Skynner,  and  Madocks,  in  support  of  the 
motion,  contended,  that  it  was  the  common  practice  of  the  court  to 
open  biddings  after  the  report  had  been  confirmed,  where  sufficient 
grounds  were  laid  for  its  interposition :  that  the  mistake  ofthe  agents 
in  the  present  case  was  a  sufficient  inducement  They  cited  Price 
r  ♦355  "  ^'  ^^^^"  (^)»  ^^^^9  ^'^^^  •  Hooper  v.  •Jewell,  1768, 
I-  J    at  the  Rolls,  and  mentioned  a  case  on  the  sale  of  Lord 

Yarmouth's  estate,  where  the  biddings  were  opened  after  the  reports 
were  confirmed,  upon  an  advance  of  price  only. 

Willes  and  Perryn  for  the  purchasers. 

It  is  a  general  rule  that  scarcely  admits  of  exception,  that  when 
persons  are  reported  the  best  purchasers,  they  are  not  to  be  dis^ 
charged  imless  there  appear  to  have  been  circumstances  of  fraud 
attending  the  sale,  as  in  Price  v.  Moxon.  These  defendants  are 
fair,  honest,  and  open  purchasers,  who  have  relied  upon  the  practice 
of  the  court.  The  particular  under  which  the  estate  was  sold,  was 
made  with  great  care  and  attention,  under  the  direction  of  Lord 
Gower's  agents.  If  in  the  present  case  there  had  been  an  agree- 
ment signed  by  the  parties,  a  court  of  equity  would  have  compelled 
a  specific  performance,  though  a  greater  sum  might  afterwards  be 
obtained  for  the  estate.  The  case  of  an  agreement  is  not  stronger 
than  that  of  a  report  absolutely  confirmed.  The  payment  to  us  of 
interest  at  4Z.  per  cent  &c.  will  be  no  satisfaction  or  reparation  for 
the  loss  and  disappointment  which  will  be  sustained  if  the  purchase 
be  discharged.  The  credit  of  future  sales  to  be  made  under  the 
authority  of  this  court  is  greatly  involved  in  the  present  question. 
If  biddings  are  to  be  frequently  opened,  persons  will  be  discouraged 
from  buying  at  all  under  decrees,  which  would  be  productive  of 
great  mischief  to  creditors,  on  whose  behalf  these  sales  are  usually 
directed. 

(a)  In  thic  case  the  purchaser  was  partner  with  the  aolicitor  in  the  eaoae,  and  liroB 
•ome  particular  knowledge  he  had,  to  the  bene6t  of  which  the  other  paitiea  were  enti- 
tled, the  sale  waa  aet  aside ;  besides,  the  party  who  came  to  open  the  biddinga  was 
nisinformed  as  to  the  time  of  confirming  th^  report,  8  Yea.  jnn.  54. 
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The  Attorn^-General  and  Sir  Anthony  Abdy  for  Lady  Gower. 

Hoskins  for  Mr.  Beaumont. 

The  Lord  Chakcixlor  said,  that  in  all  cases  of  this  sort,  a  mere 
advance  of  price  was  not  alone  sufficient  to  open  the  biddings. 
And  that  the  court  would  be  very  careful  in  exercising  this  jurifr* 
diction  upon  mere  ^circumstances  of  neglect  or  sur-  r  ^053  1 
prize.    That  a  considerable  increase  of  price  was  a    ^  -I 

strong  argument  when  coupled  with  other  circumstances ;  what  he 
principally  relied  on,  however,  was  the  manner  in  which  the  survey 
had  been  made,  upon  which  the  jparticular  of  the  estate  was  founded* 
He  considered  that  the  situation  in  which  the  defendant  Davenport 
stood,  with  respect  to  the  family,  was  such  as  to  throw  considerable 
suspicion  upon  the  transaction ;  that  ujpon  the  whole,  though  none  of 
the  circumstances  were  sufficient  of  tnemselves  to  annul  the  trans- 
action, yet  he  thought  that  he  should  be  exercising  a  wise  discretion 
in  opening  the  biddings. 

It  was  accordingly  ordered  that  the  1500/.,  paid  by  Mr.  Ryder 
should  be  repaid  him  with  interest  at  41  per  cenL  together  with  all 
costs,  charges,  and  expenses  that  he  had  been  put  to;  and  that 
upon  payment  thereof,  he  should  be  discharged  from  his  purchase : 
that  Lord  Gower  should  be  a  creditor  on  the  estate  for  what  he 
should  pay  for  opening  the  bidding,  and  the  counsel  for  Mr.  Beau- 
mont bidding  2000/^  more  for  the  estate,  it  was  referred  back  to  the 
Master  to  approve  a  proper  purchaser,  &c. 

This  order  was  afterwards  affirmed  in  the  House  of  Lords,  8th 
May,  1766  (6  Toml.  P.  C.  306).  After  the  biddings  were  opened, 
those  who  opened  them  bid  again,  and  ultimately  gave  38,000/, ; . 
after  the  second  sale  2000/.  more  was  offered  by  those  who  appealed 
from  the  former  order ;  which  offer  was  strongly  supported  by  the 
creditors.  But  Lord  Camden,  as  it  was  simply  an  offer  of  more 
money  refused  to  open  it  again  (2  Ves.  jun.  54). 

Upon  Uie  (leterminatioD  in  this  case.  Lord  Thurlow,  in  Prideanx  y.  Prideaux,  1  Bro. 
C.  C.  287.  and  Scott  v.  Nesbit,  •S  Bro.  C.  C.  476,  formed  the  rule, 
that  after  the  confirmation  of  the  report,  unless  there  is  some  mis-  [  *S5't  ] 
eondnct  on  the  part  of  the  individnal  who  has  the  benefit  of  the  con- 
finnation,  the  court  will  not  open  biddings  upon  negligence,  surprise,  or  circa mstances 
of  that  kind.  In  WaUon  ▼.  Birch,  4  Bro.  C.  C.  171,  &  S  Ves.  jun.  51,  this  doctrine 
was  departed  from  by  the  Lords  Commissioners,  but  the  orders  made  on  that  occasion 
have  been  repeatedly  disapproved  of.  Morice  ▼.  the  Bishop  of  Durham,  11  Vea.  67. 
White  V.  Wilson,  14  Ves.  161. 

As  to  the  opening  of  biddings  before  confirmation  of  the  report,  vide  Upton  v. 
Lord  Ferrers,  4  Ves.  700.  Ghetham  v.  Gmgeon,  6  Ves.  86.  Tait  v.  Lord  Northwick, 
ib.  655.  Rigby  ▼.  Macnamara,  6  Ves.  1 17.  Andrews  v.  Emerson,  7  Ves.  420,  by  which 
tfaft  old  rule  of  accepting  an  advance  of  10/.  per  cent  is  abolished. 

Cheney  v.  Hall. 

(Reg.  Lib.  a.  1766,  fol.  256.) 

rsd  6f,  4ih  March,  1766.  8.  C.  Amb.  526.] 

Where  a  father  was  tenant  for  life,  with  remainder  to  his  son  in  tail,  who,  on  his  mar* 
riage,  by  lease  and  release,  conveys  his  estate  to  trustees  in  strict  settlement ;  and 
some  time  afterwards  joins  with  his  father  in  making  a  mortgage  of  the  same  eatate, 
and  suffers  a  recovery  to  the  use  of  the  mortgage :  held,  that  the  recovery  shaQ  notp 
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GERARD  WALKER,  by  his  marriage  settlement,  bearing  date 
the  15th  and  16th  November,  1706,  conveyed  all  his  real  estate  in 
the  county  of  Derby  to  the  use  of  himself  for  life ;  remainder,  as  to 
part,  to  his  wife  for  life,  for  her  jointure ;  remainder,  as  to  the 
whole,  to  trustees  for  a  term  of  500  vears,  for  raising  portions; 
remainder  to  the  first  and  other  sons  of  the  marriage,  with  remain- 
ders over.  There  was  issue  of  the  above  marriage,  Gerard,  the 
eldest  son,  and  four  other  children. 

r  *358  1  *  ^^^^'  Gerard,  the  son,upon  his  marriage,  con- 
'  J    veyed  part  of  the  said  estate  by  indentures  of  lease 

and  release,  bearing  aate  the  20th  ^nd  21st  of  February,  1733,  to 
the  use  of  himself  for  life ;  remainder  to  his  intended  wife  for  life ; 
remainder  to  the  heirs  of  the  body  of  the  wife ;  remainder  to  his 
own  right  heirs. 

By  indenture  bearing  date  the  11th  of  April,  1746,  the  father  and 
son  mortgaged  the  premises  to  Henry  Peach  for  1000  years  to 
secure  300/.,  and  in  Easter  term,  1746,  suffered  a  common  reco- 
very, and  declared  the  uses  to  the  mortgage,  and  then  to  the  father 
for  life,  with  remainder  to  the  son  in  fee. 

In  1749  Henry  Peach  purchased  the  reversion  of  Gerard,  the 
son,  and  took  a  conveyance,  bearing  date  the  25th  of  November, 
1749,  to  himself  in  fee. 

In  1751  Gerard  Walker,  the  son,  died,  leaving  a  widow  and  the 
defendant,  Gerard  Walker,  his  eldest  son,  and  several  other  children. 
Afterwards  Walker  the  father  died  in  1756,  leaving  a  widow,  who 
was  still  alive. 

The  term  created  under  the  settlement  of  1706  for  raising  por- 
tions being  still  outstanding,  the  present  bill  was  brought  by  the 
plaintiffs,  who  claimed  under  Peach  the  purchaser,  to  be  let  into 
possession  of  the  premises  not  in  jointure  to  the  father's  widow; 
and  for  an  account  of  the  rents  and  profits  from  the  death  of 
Gerard  Walker,  the  father,  upon  pajring  the  money  due  upon  the 
portions. 

The  defendants,  the  widow  and  son  of  Gerard  Walker  the 
younger,  insisted  by  their  answers  that  the  settlement  of  1733  was 
a  bar  to  the  relief  prayed,  so  far  as  the  estate  comprized  in  that 
settlement  was  intended  to  be  affected  by  it 

The  question  was,  whether  the  common  recovery  in  1746  should 
enure  to  the  uses  of  the  settlement  of  1733. 

Hoskins  and  Ambler,  for  the  plaintiffs,  took  a  distinction  between 
r  ^059  1  the  case  where  a  tenant  in  tail  conveys  to  *uses,  which 
^  ^    may  take  effect  in  his  lifetime,  and  where  they  cannot 

take  eSect  till  after  his  death.  In  the  former  case  a  common  reco- 
very, suffered  afterwards,  shall  enure  to  the  uses  of  the  conveyance, 
though  the  common  recovery  is  declared,  at  the  time  of  suffering  it, 
to  be  to  other  uses.  But  in  the  latter  case  it  shaU  not,  because  the 
uses  to  take  effect,  after  the  death  of  the  tenant  in  tail,  are  void  in 
law.    Machell  v.  Clerk,  Com.  Rep.  119,  2  Salk.  619. 

The  Solicitor-General  and  Madocks  for  the  defendants. 

The  Lord  Chancellor. — I  am  clearly  of  opinion  that  the  com- 
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mon  recovery  enured  to  the  uses  of  the  settlement  of  1733,  and  I 
think  the  case  of  Machell  v.  Clerk  is  clearly  distinguishable  from 
the  present  There  the  tenant  in  tail  covenanted  to  stand  seised  to  the 
use  of  himself  for  life,  with  remainder  to  his  son  in  tail.  The  cove- 
nant, as  to  the  estate  for  life  to  himself,  is  no  avail ;  for  he  is  in  of 
the  old  estate ;  and  the  covenant  to  stand  seised  to  uses,  after  his 
death,  is  void,  it  not  being  by  way  of  remainder.  But  in  this  case 
there  is  a  conveyance  and  transmutation  of  possession,  and  the  re- 
mainders are  not  void. 

Bill,  as  against  the  defendants,  the  widow  and  son  of  Gerard 
Walker  the  younger,  dismissed. 

Vide  Goodright  ▼.  Mead,  Burr.  1703.  Moody  y.  Moody,  Amb.  649.  Sand,  on  Uaea, 
186,  A  teq,  6  Cruiae  Dig.  486.  1  PreaL  on  Conv.  SI. 

♦Dixon  V.  Metcalfe.  [    •seo    ] 

(Reg.  Lib.  ▲.  1765,  foL  161.) 

[lat  &  3d  March,  1766.  S.  C.  Amb.  628.] 

The  incumbent  of  the  mother-charch  haa  the  right  of  nominating  to  chapela  of  eaae,  and 
can  only  lose  that  right  by  ag^reement  between  patron,  paraon,  and  ordinary,  and  on 
a  compenaation  made  to  him ;  and  therefore,  where  a  chapel  waa  erected  and  endowed 
by  a  grant  of  landa  from  the  lord  and  freeholdera  of  a  manor,  and  the  right  of  nomi- 
nation was  given  by  the  archbishop  in  his  deed  of  consecration  to  the  inhabitants, 
and  the  vicar  of  the  mother-charch  declared  at  the  time  that  he  had  no  right  to  no- 
minate, and  the  inhabitants  had  repaired  and  nominated  for  90  yeara,  yet  it  was  held, 
that  the  vicar  waa  entitled  to  nominate. 

IT  appeared  by  the  bill,  and  the  evidence  which  was  read  for  the 
plaintiff,  that  in  the  parish  of  Leeds,  in  Yorkshire,  which  is  very 
large  and  extensive,  there  are  nine  townships,  inter  alia,  the  town- 
ship of  Armley,  and  another  distinct  township  called  Wortley ;  that 
there  are  also  eight  chapels  of  ease  within  the  parish,  one  of  which, 
called  Armley  Cnapel,  was  built  in  the  time  of  the  usurpation,  and 
was  for  some  time  used  as  a  conventicle;  but  that  there  was  no 
certain  account  at  whose  expense,  or  the  exact  time  when  it  was 
built.  The  plaintiff,  however,  entered  into  general  evidence,  that  it 
had  been  built  by  the  inhabitants  of  Armley  and  Wortley. 

By  indenture,  dated  6th  of  November,  1653^  and  made  between 
Miles  Stapleton,  described  as  lord  of  the  manor  of  Armley,  and 
Mary  his  wife  of  the  first  part,  and  several  persons  therein  named 
and  described  to  be  inhabitants  and  freeholders  of  the  said  manor 
of  the  second  part,  and  certain  trustees  of  the  third  part ;  after  re- 
citing that  the  inhabitants  within  the  township  of  Armley  aforesaid, 
being  far  distant  from  the  parish  church  of  Leeds,  and  it  being 
conceived  requisite  that  a  comfortable  maintenance  should  be  raised 
and  provided  for  the  better  encouragement  of  a  godly  minister  of  the 
gospel,  to  officiate  at  the  chapel  of  Armley,  out  of  the  common  and 
waste  grounds  within  and  belonging  to  the  said  manor  then  inclosed 
and  to  be  inclosed  for  that  purpose,  the  lord  and  freeholders,  to  the 
intent  that  the  yearly  sum  of  27/.  might  be  issuing  forth  out  of  the 
^common  and  waste  ground  to  the  use  of  a  minister  p  yngi  -i 
there  to  officiate,  and  to  his  successors  for  ever,    *•  J 

£  anted  to  the  trustees  and  their  heirs  certain  parcels  of  common 
?rein  mentioned,  in  trust,  to  employ  the  profits  thereof  to  the  use 
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of  the  said  chapel,  and  for  payment  of  the  annual  sum  of  27/.  to 
the  minister  officiating  there  from  time  to  time. 

By  another  indenture,  dated  the  14th  of  October,  1657,  and  made 
between  Miles  Stapleton,  described  as  lord  of  the  manor  of  Armley, 
and  his  wife  of  the  first  part,  several  persons  therein  named  and 
described  to  be  inhabitants  and  freeholders  of  the  said  manor  of  the 
second  part,  and  certain  trustees  of  the  third  part,  the  lord  and  free- 
holders of  the  manor  granted  unto  the  trustees  the  land  whereon 
the  chapel  then  stood,  with  a  rood  of  land  thereto  adjoining,  and  a 
way  for  persons  resorting  to  the  chapel,  to  the  intent  that  the  chapel 
should  for  ever  be  used  as  a  chapel,  and  as  a  place  for  the  minister  of 
Armley  and  his  successors  to  officiate.  And  it  was  affree4  that  the 
seats  and  pews  built,  and  to  be  built,  should  be  employed  for  the 
maintenance  of  the  minister,  except  two  pews  belonging  to  Miles 
Stapleton,  and  Mary  his  wife,  which  should  be  free  from  pa}ang  to 
the  minister,  in  regard  they  had  given  the  land  on  which  tne  chapel 
stood. 

In  1674,  upon  the  petition  of  the  inhabitants  of  Armley  and 
Wortley,  the  archbishop  of  York  consecrated  the  chapel,  and  in 
the  instrument  of  consecration  took  upon  himself  to  grant  the  no- 
mination of  a  minister  to  officiate  there,  to  the  inhabitants  of  Armley 
and  Wortley,  and  reserved  to  himself  and  his  successors  the  right 
of  lapse.  It  appeared  in  evidence  that  the  vicar  of  Leeds  was  pre- 
sent at  the  consecration  by  the  archbishop,  and  declared,  that  he, 
as  vicar,  had  no  right  to  nominate  a  curate  to  the  chapel.  The 
r  •362  1  inhabitants  of  Armley  and  Wortley,  *from  the  time  of 
'-  -'    the  consecration,  always  repaired  the  chapel  at  their 

own  expense,  and  had  elected  the  minister  or  curate  who  was  to 
officiate  there,  as  often  as  a  vacancy  had  happened,  which  was  four 
times  since  the  consecration,  and  the  minister  so  elected  had  been 
constantly  licensed  and  officiated. 

On  the  25th  of  April,  1761,  the  chapel  became  v^icant  by  the 
death  of  the  last  curate,  and  on  the  4th  of  May  following  the  inha« 
bitants  met,  and  elected  the  plaintiff,  and  soon  afterwards  Kershaw, 
the  vicar  of  the  mother-church  of  Leeds,  nominated  and  appointed 
Metcalfe  to  be  curate  of  the  chapel.  They  were  both  presented  to 
the  archbishop,  and  each  recjuested  a  license  to  preach  in  the  chi^l, 
which  he  refused  to  grant  till  the  right  was  determined. 

Upon  this  the  plaintiff  instituted  a  suit  in  the  archbishop's  court 
against  the  defendant  Metcalfe,  setting  up  his  right  under  the  elec- 
tion ;  but  Metcalfe  having  put  in  his  answer,  he  abandoned  it,  and 
applied  to  the  court  of  Kmg's  Bench  for  a  prohibition,  which  he 
obtained  upon  a  suggestion  of  a  prescriptive  right  in  the  inhabitants 
to  elect  a  curate  to  the  chapel ;  he  afterwards  abandoned  that  suit, 
and  filed  the  present  bill  to  have  his  right  under  the  election  esta- 
blished, and  for  an  iniunction  to  stay  proceedings  in  the  spiritual 
court  and  at  law.  The  defendants  Metcalfe  and  Kershaw  insisted 
by  their  answers  upon  the  general  right  of  the  rector  or  vicar  of  the 
mother-church  to  nominate  a  minister  to  a  chapel  of  ease,  unless 
he  is  divested  of  it  by  a  proper  agreement  entered  into  between  the 
patron,  parson,  and  ordinary ;  and  that  no  such  agreement  was 
entered  into  in  the  present  case. 
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The  Attorney-General,  Yorke,  Wedderburne,  Lee,  and  Perryn 
for  the  plaintiff. 

The  inhabitants  are  entitled  to  the  nomination  for  many  reasons. 
1st.  They  must  be  considered  as  the  •founders  and  p  i^^m  t 
endowers  of  the  chapel.    The  right  of  presentation  of    •■  ^ 

patrons  to  adrowsons  arises  upon  founding  and  endowing  the 
church.  The  same  reason  holds  with  respect  to  chapels  of  ease, 
and  Dr.  Kennett,  in  his  Parochial  Antiquities,  p.  580,  observes,  **  at 
other  times  the  lord  of  the  manor  did  present  a  fit  person  to  the 
appropriators,  who,  without  delay,  were  to  give  admission  to  the  per- 
son so  presented."  2dly.  Under  the  instrument  of  consecration ; 
which,  if  it  does  not  give  them  a  right,  is  at  least  evidence  of  a 
right — Fanshaw  v.  Rotheram,  ante  vol.  I.  p.  276;  and  this  is 
confirmed  by  the  declaration  of  the  vicar  of  Leeds  at  the  time  of 
the  consecration.    3dly.  The  inhabitants  have  been  at  the  sole  ex- 

Eense  of  keeping  the  chapel  in  repair.  There  has  been  no  contri- 
ution  from  the  parish  at  large,  and,  therefore,  as  they  have  borne 
the  burthen,  they  ought  be  allowed  to  retain  the  privilege.  4thly. 
The  inhabitants  are  entitled  to  the  nomination  upon  the  usage.. 
They  have  for  ninety  years  elected  a  curate  upon  every  vacancy. 
This  is  evidence  of  an  original  right  in  the  inhabitants,  or,  if  not, 
yet  it  raises  a  presumption  that  an  agreement  was  entered  into  be- 
tween them,  and  the  patron  and  parson  of  the  mother-church,  and 
the  ordinary,  by  which  the  inhabitants  legally  and  duly  acquired 
the  right.  A  prohibition  was  granted  in  the  court  of  King's  Bench, 
which  could  only  have  been  so  upon  a  suggestion  of  prescription. 

The  only  remedy  which  the  plaintiff  has  is  in  a  court  of  equity ; 
he  has  none  either  in  the  ecclesiastical  court  or  at  law.  The  juris- 
diction of  the  ecclesiastical  court  is  defective;  it  cannot  judge  upon 
the  circumstances  of  this  case,  which  can  only  be  determined  in  a 
temporal  court ;  nor  has  the  plaintiff  any  remedy  at  law ;  a  quare 
impedii  will  not  lie  in  case  of  an  election  or  nomination  by  inhabi- 
tants. A  court  of  equity  only  can  judge  upon  all  *the  |.  ^^^4  -i 
circumstances  of  the  case,  and  can  direct  a  trial  at    ••  J 

law,  if  necessary,  upon  an  issue  adapted  to  the  merits  of  the  case. 
The  case  of  Herbert  y.  The  Dean  and  Chapter  of  Westminster, 
1  P.  W«  773,  shews  that  a  court  of  equity  will  determine  upon  this 
question. 

Ambler  and  Price,  for  the  defendants,  were  stopped  by  the 
court 

The  Lord  Chancellor — I  shall  dismiss  this  bill  for  bcveral  rea- 
sons. First,  because  the  plaintiff  has  no  legal  title.  Secondly, 
because  he  has  no  equity.  Thirdly,  because  this  election  is  an 
usurpation  upon  the  vicar. 

It  is  difficult  to  say ,  who  was  the  endower  of  this  chapel.  If 
there  was  sufficient  waste  to  approve,  the  lord  of  the  manor  was 
the  endower ;  but  whoever  was,  it  was  not  an  endowment  of  a 
chapel  of  ease,  but  of  a  conventicle  in  the  time  of  the  usurpation. 
When  the  times  changed,  and  the  restoration  took  place,  the  right 
of  nomination  was  restored  to  the  vicar  of  the  mother  church. 
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incumbent  of  the  mother  church  is  entitled  to  nominate  the  minister, 
unless  there  is  a  special  agreement  to  the  contrary,  which  gives  a 
compensation  to  the  incumbent  of  the  mother  church  ;  a  mere  arbi- 
trary agreement  between  patron,  parson,  and  ordinary,  without  such 
a  compensation,  is  not  to  be  supported.  In  the  case  of  prescription, 
every  thing  is  presumed  to  have  been  proper.  An  agreement  with 
a  compensation  to  the  parson  is  supposed. 

There  can  be  no  prescription  in  this  case,  because  the  chapel 
was  built  in  1657,  or  very  little  earlier.  The  consecration  is  express 
as  a  chapel  of  ease ;  that  is  sufficient  to  support  the  vicar's  right  to 
the  nomination.  Afterwards,  in  the  same  instrument,  the  archbishop 
gives  the  nomination  to  the  inhabitants  of  Armley  and  Wortley, 
r  *365  1  *^'*^^*^  ^®  could  not  do  of  his  own  authority ;  and  it 
^  -1     is  observable  he  gives  it  to  the  most  improper  people, 

as  they  were  sectaries.  There  is  no  pretente  in  this  case  of  any 
agreement  between  patron,  parson,  and  ordinary,  either  with 
or  without  a  compensation  to  the  vicar.  The  declaration  of  the 
vicar  at  the  time  of  the  consecration  could  not  bind  his  successors, 
if  it  did  himself:  nothing  he  could  do  would  have  that  efiect,  unless 
it  was  by  a  proper  deed  under  his  hand.  The  nominations  to  the 
curacy  by  the  inhabitants  are  so  many  instances  of  usurpation,  but 
it  did  not  take  away  the  right  of  the  succeeding  vicar  to  nominate 
upon  a  vacancy. 

Bill  dismissed. 

Vide  Bums't  Ecel.  Law,  yoI.  L  306,  &  toL  II.  57. 

Reynous  v.  JeflFreys. 

(Reg.  Lib.  b.  1765,  foL  430.) 

[Ist  Feb.  86tb  Ap.  1766.] 

Exchequer  uinaities  settled  upon  the  hutbend  and  wife  for  their  lives,  and  after  their 
dcsiths  for  the  children  of  the  marriage  in  equal  shares,  to  be  assigned  and  made  orer 
to  the  children  at  their  respective  ages  of  twenty-one  years,  happening  after  the  death 
of  the  survivor  of  the  husband  and  wife :  if  any  attained  twenty-one  in  their  lives, 
to  be  paid,  assigned,  and  made  over  within  three  months  after  the  death  of  the  sni^ 
vivor,  unless  sooner  directed ;  with  a  proviso  for  survivorship  among  the  children,  if 
any  should  die  before  their  shares  were  payable,  dec ;  and  another,  that  if  there 
should  be  no  child,  or  all  should  die  before  any  of  their  shore  should  be  payable,  dec 
as  aforesaid,  then  for  the  husband  and  wife,  and  the  survivor,  and  executors,  dtc  of 
such  survivor:  there  being  only  one  child  who  attained  twenty-one,  but  died  in  the 
life  of  the  mother,  who  survived  the  husband ;  held,  first  at  the  Rolls,  and  afterwards 
by  the  Lord  Cbanoellor,  that  the  son's  executor,  and  not  the  mother's  was  entitled  to 
the  annuities. 

THIS  case,  in  which  the  Lord  Chancellor's  decree  was  afterwards  affirmed  in  the 
House  of  Lords  (1st  April,  1767,)  is  reported  veiy  fully  in  6  Toml.  P.O.  398.  As  the 
Editor  u  not  in  possession  of  any  note  of  his  Lordship's  judgment,  he  must  refer  the 
reader  to  that  account  of  the  case.  It  was  lately  particularly  cited  and  relied  upon  by 
the  late  Master  of  the  Rolls  in  his  judgment  in  the  case  of  Schenck  v.  Legfa,  9  Ves.  311. 
The  general  doctrine  upon  this  subject,  and  the  subseqaent  cases,  are  coUectod  in  Chol- 
mondeley  v.  Meyrick,  ante  vol.  1. 177,  and  the  note  to  it 

[    ♦366   ]  *White  V.  Carter. 

(Reg.  Lib.  b.  1765,  fol  329.) 
n3th  Jun,1766.] 

Devise  to  trustees  of  money  to  be  laid  out  in  land,  and  to  be  settled  as  counsel  should 
advise,  in  trust  for  A  and  his  issue  in  tail  male,  to  take  in  soeoession  and  prioriCy»  and 
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the  loterest  of  the  money  till  laid  out  to  be  peid  to  A,  hie  mum,  and  ienie:  held,  that 
A  ahould  only  have  an  estate  lor  life  in  the  landa  to  be  parohaaedy  with  remainder  to 
hie  firat  and  other  aona,  dtc. 

THOMAS  WHITE,  by  his  will,  bearing  date  the  8d  of  October, 
1*754,  gave  and  bequeathed  to  trustees,  and  the  survivors  or  survivor 
of  them,  all  his  personal  estate  of  what  nature  or  kind  soever, 
charged  with  the  payment  of  all  his  debts,  legacies,  and  funeral 
expenses,  upon  trust,  that  they  the  said  trustees,  and  the  survivors 
or  survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  should  lay  out  and  dispose  of  the  same  in  a  purchase  or 
purchases  of  land,  to  be  settled  and  assured  as  counsel  should  advise, 
tmto  and  upon  the  said  trustees  and  their  heirs  upon  trust,  and  to 
and  for  the  use  of  the  plaintiff  and  his  issue  in  tail  male,  to  take  in 
succession  and  priority  of  birth ;  and  for  default  of  such  issue  male, 
then  upon  further  trust  to  and  for  the  use  of  the  said  testator's 
niece,  the  defendant,  Ann  Robertson,  and  the  heirs  male  of  her  body, 
to  take  in  succession  and  priority  of  birth ;  and  for  default  of  such 
issue  male,  then  upon  further  trust  to  and  for  the  use  of  the  testator's 
own  right  heirs  for  ever.  And  after  deducting  the  costs  and 
expenses  of  the  said  trust,  to  be  paid  out  of  the  dividends,  interest, 
and  profits,  the  testator  ordered  nis  trustees  to  pay  and  applv  the 
remainder  of  the  interest,  dividends,  and  profits,  until  the  saici  pur- 
chase or  purchases  should  be  made,  unto  the  plaintifi*,  and  the 
defendant,  Ann  Robertson,  respectively,  and  unto  their  respective 
sons  and  issue  male,  who  should  be  respectively  entitled  to  the  rents 
and  profits  of  the  freehold  and  copyhold  estates,  when  purchased  by 
virtue  of  the  limitations  aforesaid,  or  *as  near  as  the  ^  ^n^^  -. 
same  might  be,  and  the  nature  of  a  chattel  interest    *-  ^ 

would  permit. 

This  was  a  bill  to  carry  the  trusts  of  the  will  into  execution,  and 
for  the  opinion  of  the  court,  whether  the  lands  to  be  purchased  should 
be  settled  upon  as  tenant  in  tail,  or  in  strict  settlement. 
The  Attorney-General  and  Madocks  for  the  plaintifi". 
This  is  a  case  in  which  the  rule  must  take  efiect.  Lord  Hard- 
wicke's  determination,  as  well  as  his  observations  in  Garth  v.  Bald- 
win, 2  Yes.  646,  are  strongly  in  point  to  the  present  case.  He  there 
said,  that  he  would  not  overrule  the  legal  construction,  unless  the 
intent  of  the  testator  plainly  appeared :  in  that  case  it  was  not  plain, 
and  accordingly  he  decreed  a  conveyance  in  tail.  In  the  present 
case  the  estate  is  directed  to  be  settled  in  tail  male  on  the  plaintiflf, 
and  the  court  will  not  restrain  him  to  an  estate  for  life ;  which  it 
cannot  do  without  taking  away  from  the  legal  eflTect  of  the  words, 
The  words  '♦in  succession  or  priority"  will  have  efiect,  if  the  plain- 
tifif  takes  an  estate  tail,  as  well  as  if  he  takes  only  an  estate  for  life. 
The  latter  words  disposing  of  the  interest  of  the  money,  are  no  more 
expressive  of  an  estate  for  life  to  the  plaintifi*  than  the  former.  In 
all  the  other  cases  in  which  the  court  has  restrained  the  construction 
to  an  estate  for  life  the  intent  has  been  plain.  Papillon  v.  Voice, 
2  P.  W.  471.  Lord  Glenorchy  v.  Bosville,  For.  3.  Bagshaw  v. 
Spencer.  2  Atk.  670.  1  Ves.  142.  1  Collect.  Jurid.  878. 
The  Solicitor-General  and  Wedderburne  for  the  defendant. 
Vol.  XL  28 
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The  Lord  Chahgellor. — This  is  one  of  those  cases  of  imperfect 
trusts  which  are  left  to  be  modelled  by  this  court;  and  where, 
according  to  the  expression  of  Lord  Talbot  in  Lord  Glenorchy  ▼• 
r  ^868  1  *^^^^^"^'  something  is  left  by  the  creator  of  the  trust 
^  -I    to  be  done :  it  ther^ore  becomes  solely  a  question  of 

intention.  For  though  the  court  has  no  power,  where  the  limita- 
tions are  expressly  declared,  to  give  the  words  a  different  sense 
from  what  they  would  bear  at  law,  yet,  where  its  assistance  is 
required  to  direct  the  conveyance,  it  will  give  that  direction 
according /to  the  intent  of  the  testator  apparent  upon  the  face  of  the 
will,  if  that  intent  is  not  contrary  to  any  rule  of  law.  I  think  the 
intention  in  the  present  case  is  very  plain  to  give  the  plaintiff  only 
an  estate  for  life;  the  direction  to  be  settled  as  counsel  should 
advise,  and  the  words  '<  in  succession  and  priority  of  birth,"  strongly 
indicate  his  intention  to  have  the  estate  strictly  settled,  which,  I 
think,  is  put  beyond  a  doubt  by  the  latter  clause,  where  he  makes 
use  of  the  words,  "  sons  and  issue." 

Declare,  that  it  Was  the  intent  of  the  testator  to  have  the  estate^ 
which  should  be  purchased  with  his  money,  settled  and  assured  to 
the  use  of  the  plaintiff  for  life,  with  remainder,  &c. 

This  decree  was  afterwaida  affinned  by  Lord  Camden  upon  a  rehearing,  Amb.  670. 
ViUe  Feame,  C.  R.  184,  dt  Wright  ▼.  Peanon,  ante  voL  1. 1 19,  and  the  note  to  it 
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Cert^cate  of  the  Judges  re^ectirig  the  Court  Martial  proposed  to  be 
held  upon  Lord  George  Sackville. 

TO  THE  KING*S  MOST  EXCELLENT  MAJESTY. 

Mat  it  plbaab  toitb  Majevtt, 

IN  obedience  to  your  Majest/s  commaDds,  signified  to  ub  by  a  letter  from  tho 
Riffht  Honourable  the  Lord  Kkkpes,  referrinsf  to  us  the  following  question, 
**  Whether  an  oflicer  of  the  army  having  been  dismissed  from  his  Majesty's  ser- 
vice, and  haying  no  military  employment,  is  triable  by  a  Court  Martial  for  a  mili- 
tary offence  lately  committed  by  him  while  in  actual  service  and  pay  ^s  an 
oflScer!" 

We  have  taken  the  same  into  consideration,  and  see  no  ground  to  doubt  of  the 
legality  of  the  jurisdiction  of  a  Court  Martial  in  the  case  put  by  the  above  ques- 
tion. 

But  as  the  matter  may  several  ways  be  brought,  indue  course  of  law,  judicially 
before  some  of  us  by  any  part^  affected  by  that  method  of  trial,  if  he  tnmks  the 
court  has  no  jurisdiction ;  or  if  the  court  should  refuse  to  proceed  in  case  the 
party  thinks  they  have  jurisdiction ;  we  shall  be  ready,  without  di£Bcultyf  to 
change  our  opinion,  if  we  see  cause,  upon  objections  that  may  be  then  laid  be- 
fi>re  us,  though  none  have  occurred  to  us  at  present  which  we  think  sufficient 
*A11  which  is  humbly  submitted  to  your  Majesty's  royal  wisdom.    [     *372     ] 

Mansfield.  Rich.  Adams. 

J.  Willes.  H.  Bathurat 

T.  Parker.  J.  E  Wilmot 

T.  Deniaon.  W.  Noel. 

M.  Foster.  Rich.  Lloyd  (a). 

S.  S.  Smythe. 
8d  of  March,  1760. 

This  is  the  last  time  that  the  crown  has  taken  the  opinion  of  the  judges  extra- 
judicially, there  being  no  instance  of  it  in  the  present  reign.  A  similar  consult- 
ation took  place  a  few  yean  prior  to  it  in  the  case  of  Admiral  Byng,  and  another 
in  the  reign  of  George  Ist,  as  to  the  right  of  the  sovereign  to  the  education  and 
marriage  of  the  children  of  the  Prince  of  Wales.  The  proceedings  upon  the 
latter  of  these  are  given  at  great  length  in  Lord  Fortescue's  Reports,  401 :  and 
^e  same  volume  contains  several  early  precedents,  in  which  this  mode  of  pro- 
ceeding has  been  resorted  to,  and  authorities  by  which  it  is  justified,  pi  386 
etseq, 

Mr.  Hargrove,  however,  in  a  note  to  his  edition  of  Co.  Lit  110.  a.  n.  129,  has, 
on  the  great  authority  of  Lord  Coke,  expressed  serious  doubts  as  to  the  propriety 
of  these  extra-judicial  consultations:  and,  indeed,  many  of  the  precedents  given 
in  the  books  are  extremely  objectionable.  As  in  the  instances  mentioned  by-Ke- 
lynge«  0  &>  10,  preparatory  to  the  trial  of  the  regicides,  the  judges  met  at  the  re- 

Suest  of  the  Attorney-General,  to  advise  the  king  not  only  as  to  the  framing  of 
^e  indictments,  but  m  relation  to  overt  acts  and  evidence,  Fortesc.  900.  So  in 
the  case  of  Francis  Francis,  in  1717,  a  conference  was  held  among  the  judges, 
three  of  whom  were  to  tiy  the  prisoner,  at  which  the  Attprnev  and  Solicitor- 
General,  who  were  to  conduct  the  prosecution  next  day,  lent  their  assistance, 
Foster,  241,  Fortesc.  dOO. 

It  appears  also  from  the  guarded  manner  in  which  the  present  answer  is  ex- 
pressed, as  if  the  judges  bad  felt  a  considerable  disinclination  to  have  their  opin- 
ions csXM  for  in  this  mode.    A  similar  degree  of  caution  was  exhibited  in  a  gmt 

(o)  Mr.  Jnitiee  Clive  was  probably  absent  from  tnditpotitioii. 
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caae  which  occurrod  in  the  reign  of  Queen  Anne,  in  the  year  1711.  Upon  the 
r  *S73  1  ^^^^^^^  ^^  *^®  Arian  heresy  hy  Whiston^  doubts  were  entertained 
L  oia  j  whether  the  con vocatioi^  could  in  the  firat  instance  proceed  afainst 
a  person  for  heresy;  and  the  queen,  in  consequence  of  an  address  from  the  Upper 
House,  took  the  of^inioa  of  the  judges.  Four  of  the  judges  thought  that  the 
convocatbn  had  no  jurisdiction.  The  remaining  eij^ht  (who,  togeUier  with  the 
Attorney  and  Solicitor-General,  gave  their  opinions  m  &vour  of  the  jarisdictioii, 
du:.)t  expressly  reserved  to  themselves  a  power  to  change  their  mind,  in  case, 
upon  an  argument  that  might  be  made  for  a  prohibition,  they  might  see  cause  for 
it    Burnet  Owa  Times,  vol.  III.  323.  oct  ed. 


Argument  of  Lord  C.  B.  Parker  upon  the  effect  of  Earl  Fbrrsrs's 

Attainder. 

3  SepL  10  Queen  Anoe. — Queen  Anne,  by  letters  patent,  created  B4ibert 
Baron  Ferrers  of  Chartley,  Viscount  Tarn  worth,  in  the  county  of  Stafford,  to 
hold  to  him  and  the  heirs  male  of  his  bodv ;  and  by  the  same  letters  nateot  the 
Queen  created  the  said  Lord  Ferrers  ESarl  Ferrers,  to  hold  to  him,  and  the  lieiis 
male  of  his  body,  with  the  usual  clauses. 

29  Nov.  1711.— Earl  Kobert  was  introduced  and  took  his  seat  in  the  House  of 
Lords  as  f^rl  Ferrers ;  he  had  issue  male  Robert,  Lord  Tamworth,  his  eldest  eon* 
who  died  in  his  father^s  life-time,  leaving  an  only  daughter,  Elisabeth  Shirley, 
who  married  James,  Lord  Compton,  afterwards  Earl  of  Northampton. 

25  Decern.  1717. — Earl  Robert  died,  leaving  issue  male  three  sons,  Waahingfnn 
Lord  Tamworth,  Henrv  Shirley,  and  Laurence  Shirley ;  and  upon  his  death  the 
earldom  and  viscountship  descended  to  Washington  Lord  Tamworth;  but  the 
barony  of  Ferrers  being  a  barony  in  fee  simple,  descended  to  Lady  NorthamptoUt 
and  since  her  death  is  desceodeid  to  her  daughter,  the  Lady  Charlotte  Compton, 
now  the  wife  of  the  Honourable  George  Townshend,  esquire,  eldest  son  and  heir 
apparent  of  the  Lord  Viscount  Townshend. 

r     «374     1        ^^  ^"^7*  1717.— Earl  Washington  took  his  seat  as  *£arl  Fenei% 
*■  J    and  on  the  14th  April,  1729,  died  without  leavinff  any  iasoe  male. 

21  Jan.  1730.— Upon  Earl  Washington's  death,  his  brother,  Heniy  Shirley,  took 
his  seat  as  Earl  Ferrers;  and  in  1745  Earl  Henrv  died  without  issue. 

His  younger  brother,  Lawrence  Shirlev,  died  in  the  life-time  of  Earl  Henry, 
leaving  five  sons,  Lawrence  Shirley,  Washington  Shirley,  Robert  Shirley,  Walter 
Shirley,  and  Thomas  Shirley. 

21  Oct  1745.— Earl  Lawrence  took  his  seat  as  Earl  Ferrers,  and  on  the  ISlli  of 
April,  1760,  was  attained  of  felony  and  murder  by  his  peers  in  full  parliament. 
Lord  Henley,  Lord  Keeper,  being  Lord  High  Steward  pro  hoe  vice ;  and  be  was 
executed  on  the  5th  of  May,  1700,  at  Tyburn,  and  died  without  issue. 

I  propose  to  enquire  whether  the  attainder  of  Lawrence,  late  Earl  Ferrers,  of 
felony  and  murder,  will  have  any  and  what  effect  upon  the  claim  of  his  next  bro- 
ther,* Washington  Shirley,  to  the  earldom  and  viscountship ;  for  it  is  clear  that  the 
barony  could  not  be  affected  by  the  attainder,  because  Earl  Lawrence  never 
had  it. 

Peerages  in  England  from  the  conquest  were  by  tenure  of  lands  and  tenements 
granted  by  the  King^s  charter,  on  which  he  reserved  to  himself  a  tenure  in  chief 
by  common  knight's  service,  or  grand  serjeanty,  or  both.  Afterwards  they  were 
by  tenure  and  writs,  or  by  writs,  and  sitting  in  parliament,  where  the  persons 
fummoned  to  parliament  had  no  honorary  possessions.  And  afterwards  they  were 
by  letters  patent  of  creation,  or  by  writs  and  sitting  in  parliament ;  and  though 
antiquarians  have  ascertained  the  particular  reigns  in  which  these  two  last 
methods  of  creation  had  their  commencement,  I  am  not  sufficiently  versed  in  ao- 
tiqnitv  to  say  whether  they  have  fixed  upon  the  true  times  or  not. 

All  English  peerages  were  anciently  inheritances  in  fee  simple,  and  descended 
not  only  to  males  but  to  females  successively,  as  they  were  not  partible  in  tlieir 
nature ;  but  the  particular  period  of  time  when  limitations  of  honour  to  the  per^ 
sons  ennobled,  and  the  heirs  male  of  their  bodies,  were  first  introduced,  seems  to 
be  somewhat  in  the  dark ;  and  it  is  thought  that  not  many  honours  were  entailed 
before  the  reign  of  King  Edward  III.,  and  yet  I  find  one  very  old  instance  (if  it 
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may  be  allowed  to  be  one),  even  before  the  atatute  ie  ^hmi»,  in  a  Mttle  book  called 
Judge  Doddeiige's  Law  of  Mobility  and^Peerage,  where,  in  page  r  mvvr  i 
103,  it  is  said,  that  Hubert  de  Burgh  was  made  Earl  of  Kent  in  the  ^  ^'^  •> 
time  of  Henry  IIL  by  the|p  words,  **  Habendum  aibi  et  heredibua  auia  de  cocpore 
Margarits  uxoris  sue,  sororis  Alexandri  Regis  Scotis,  procreatis,  et  pro  defectu 
talis  exitus  remanere  rectis  heredibus  dicti  HubertL** 

This  is  a  posthumous  work,  printed  in  the  year  1658,  many  years  after  the  death 
of  that  learned  judge,  and  so  incorrectly,  that  it  is  not  to  be  depended  upon  (a). 

I,  however,  find  in  Madox*s  Bar.  fo.  89,  that  King  Henry  ILL  granted  the 
manor  of  Knaresborough,  dtc,  to  Hubert  De  Bureh  and  Margaret  his  wife,  and  to 
the  heirs  descending  nom  the  said  Hubert  and  Margaret,  to  hold  of  the  king  and 
his  heirs,  during  the  life  of  each  of  them,  and  after  their  decease  to  their  neirs 
descendmg  from  the  said  Hubert  and  Margaret,  in  fee  and  in  inheritance.  Mr. 
Madoz  thought  this  a  grant  in  fee  tail,  and  his  opinion  seems  to  be  well  founded ; 
for  heirs  descending  from  the  said  Hubert  and  Margaret,  are  tantamount  to  heirt 
of  their  bodies,  and  would  exclude  collaterals. 

And  for  further  satisfaction  I  applied  to  Mr.  Rooke,  clerk  of  the  Rolls  chapel, 
and  deputy  keeper  of  the  records  in  the  Tower,  and  desired  him  to  search  when 
and  how  Hubert  De  Bur^h  was  created  Earl  of  Kent  by  King  Henry  III.;  which  he 
has  done,  but  cannot  find  any  formal  creation  of  him;  but  he  has  found  in  Rot 
Cart  11  H.  a  m»  24.  Na  103,  that  that  King  granted  to  him  as  follows:  '^Quin- 
qoaginta  libras  sterling  annuas  pro  tertio  comitatus  Kant:  nomine  com.  Kant:  de 
quo  comitatu  eundem  Huberturo  comitem  fecimus  percipiendas  annuatim  per 
menus  Tic  Kant:  ad  duos  terminoe  anni  vid.  ad  peach.  25/.  etad  festum  S.  Mich* 
25L\  quare  volumus  et  firmiter  precipimos  quod  dictus  Hubertos  comes  Kant;  et 
hasredes  soi  de  Margarita  uxore  sua  sorore  Alexandri  Regis  Scotie  procread, 
habeaot  predictas  quinquaginta  libras  sterling  de  nobis  et  heredibus  nostris  in 
feodo  et  hasreditate  sicut  praedictum  est** 

From  these  circumstances  it  seema  to  be  no  improbable  conjecture,  that  the 
earldom  of  Kent  was  entailed,  as  *well  as  the  estate  granted  by  the  r  ^»m  ■• 
king,  that  they  all  might  have  the  same  duration.  ^  1 

By  an  attainder  of  treason  or  /elony  the  blood  of  a  nobleman  is  corrupted,  and 
he  and  his  posterity  are  become  ignoble.  Staunford*s  Pleas  of  the  Crown,  lib.  3. 
ca«  34.  p.  105--6.    Acton's  Case,  4  Co.  118.  b.    1  Inst  a  a. 

As  Lawrence,  Earl  Ferrers,  succeeded  to  and  enioyed  the  earldom  and  viscounts 
ship  several  years,  I  think  that  there  can  be  no  doubt  but  that  the  corruption  of 
his  bkxxl  by  the  attainder  would  impede  the  descent  of  those  honours  to  Wash* 
ington  Shirley,  his  next  brother,  unless  the  statute  of  Westm.  2.  c  1.  will  preserve 
them  from  forfeiture.    CoUingwood  and  Pace,  1  Ventris  417.     1  H.  H.  356, 357 . 

It  will  be  therefore  proper  to  considerthe  words  of  that  statute.  It  speaks,  **de 
tenements  qua  multoties  dantur  sub  condttione,  videlicet  cum  aliquis  datterram 
auam  alieui  viro,"  &c.,  and  so  recites  the  forms  of  fees-simple  conditional,  which 
now  are  entails,  and  then  shews  two  mischiefs ;  that  in  all  these  cases  the  feofibee, 
after  issue  had,  had  power  to  alien  and  disinherit  their  issue:  and  also  the  donora 
were  barred  of  their  reversion;  both  which  being  against  the  mind  of  the  doner 
and  form  of  the  gift,  were  bolden  bard. 

Therefore  the  remedy  provided  is,  that  the  will  of  the  donor  (according  to  the 

form  in  the  deed  of  gift  expressed)  shall  be  henceforth  observed;  so  that  tbev  to 

whom  the  tenement  was  given  under  such  conditions  shall  have  no  power  to  alien 

it,  but  that  it  shall  remain  to  their  issue  after  their  death,  or  shall  revert  to  the 

V  donor  or  his  heirs,  for  want  of  issue. 

Having  stated  the  words  of  the  statute  de  danu^  let  us  see  what  the  sense  and 
practice  of  the  legislature  have  been,  where  a  peer,  entitled  either  to  a  fbe-simple 
or  an  entailed  honour,  has  been  attainted  of  felony. 

Ima  pare  paten,  an.  37  H.  6.  m.  20. — It  appears  by  the  patent  that  Thomas^ 
Lord  Dacre,  died  seised  of  his  barony  in  fee  eimple^  and  that  Joan,  the  wife  of  Sir 
Richard  Fenys,  knight  was  his  heir;  the  king  therefore  declares  him  to  be  Lord 
Dacre. 

King  Edward  IV.  by  his  award,  printed  in  Collins's  Claims  25.  awarded,  that 
Sir  Richard  Fenys,  in  right  of  Joan  his  wife,  and  the  heirs  of  her  body  lawfully 
begotten,  be  named  and  called  the  Lord  Dacre,  and  have  *the  same  r  «m»  ^ 
seat  in  parliament  as  Thomas,  late  Lord  Dacre,  had.  ^  -1 

{a)  It  ii  the  Mine  work  si  that  vbioh  goei  by  the  title  of  Bird's  Magaaine  of  Hooonr. 
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The  award  of  King  Edward  IV.  could  not  change  thufee^unplebaicny  mtoan 
entail,  becaose  it  was  only  under  the  privy  eeal ;  but  if  it  had  been  made  mder 
the  great  seal,  even  that  would  not  have  been  sufficient  to  destroy  or  prejudice  the 
right  which  the  descendants  of  Thomas,  Lord  Dacre,ffi%bt  claim  to  the  fee-simple 
honour. 

Rat,  parL  an.  Imo.  EUz.  n.  37. — ^This  therefore  accounts  for  tiie  act  for  restor- 
ing Gregory  Fenys,  esquire,  brother  and  heir  to  Thomas  Fenye^  son  and  heir  to 
Sir  Thomas  Fenys,  icnight,  late  Lord  Dacre  of  the  south,  and  his  heirs  in  blood, 
which  was  corrupted  by  the  said  Lord  Dacre's  being  attainted  of  felony  and  murder 
in  the  d3d  year  of  King  Henry  Vlll. :  for  there  would  have  been  no  occasion  for 
that  act  if  ihe  honour  had  been  entailed. 

2da  pars  paten,  an,  26  H.  6.  m,  26. — Sir  John  Stourton,  knight,  was  bjr  patent 
created  Lord  Stourton  of  Stourton,  to  hold  to  him  and  the  heirs  male  of  his  body 
issuing;  and  by  the  same  patent  the  king  granted  to  him  several  lands,  d&c  to 
hold  to  him  and  the  heirs  niale  of  his  body  issuing. 

26  Feb.  3  &  4  P.  &  M. — Charles,  Lord  Stourton,  his  descendant,  was  tried  in 
Westminster  Hall  by  his  peers,  before  the  Earl  of  Arundell,  loid  high  steward 
pro  hoc  vice,  upon  an  indictment  of  felony  and  murder,  and  was  attainted  upon  his 
own  confession. 

23  Sep.  4  &  5  P.  &^  M.— iBy  an  inquisition,  pott  mortem,  it  is  found  that  the 
said  Charles,  Lord  Stourton,  was  seised  of  the  barony  of  Stourton,  and  several 
lands  and  tenements  in  tail  male ;  and  that  he  being  so  seised,  haid  issue  John 
Stourton,  then  Lord  Stourton ;  and  that  the  said  Charles,  Lord  Stourton,  was 
attainted  of  felony  and  murder  as  aforesaid,  and  on  the  6th  of  March  follow mg  his 
attainder  was  hanged  at  Salisburv ;  and  that  on  his  death  the  barony  of  StoortoDt 
and  the  said  lands,  &c  descended  to  the  said  John,  then  Lord  Stourton,  as  sod  and 
heir  male  of  the  body  of  the  said  Charlea  It  is  further  found  by  the  inquisition, 
that  Charles,  Lord  Stourton,  was  at  the  time  of  the  felony  and  murder  committed, 
seised  of  the  maiK>r  of  Stourton  in  tail  male;  and  that  the  reversion  in  fee«mpie 
of  the  said  manor  escheated  to  the  crown,  by  reason  of  his  attainder.  It  is  also 
r  oSTB  1  found  *by  the  inquisition,  that  the  said  Charles,  Lord  Stourton,  was 
L  jf/o  J  ^^  ^^  ^-^^  ^f  ^^  attainder  seised  in  fee«implo  of  several  other 
estates,  and  that  therebr  some  of  them  came  as  escheats  to  the  crown,  and  others 
to  mesne  lords,  the  Earl  of  Pembroke,  and  Thomas  Chaffin,  esquire,  of  whom  they 
were  respectively  held. 

0  Mar.  4  &.  5  r.  db  M. — ^King  Philip  and  Queen  Mary  granted  to  Anne,  lady 
Stourton,  the  custody  of  the  body  and  tne  marriage  of  the  said  John,  Lord  Stourton, 
and  also  an  annuity  of  40/.  issuing  out  of  the  lands  in  the  hands  of  the  crown,  by 
reason  of  the  minority  of  John,  Lord  Stourton,  to  hold  from  the  death  <^  her  hus- 
band, during  the  minority  of  the  said  John,  Lord  Stourton,  in  case  the  said  Anne 
should  so  long  live. 

lApars  paten,  an.  15  Elic— The  queen,  on  the  16th  of  February,  grants  livery 
to  John,  Lord  Stourton,  son  and  next  beii  male  of  Charles,  late  Lord  Stourton, 
deceued,  of  all  honours,  castles,  manors,  &c.  of  which  the  said  Charles,  kte  Lord 
Stourton,  &«.  died  seised  in  fee-simple,  or  in  tail. 

In  D*£wes*s  Journal,  16  Eliz.  fa  228,  there  is  this  entry,  Friday,  11  February, 
a  writ  was  directed,  and  this  day  returned  in  common  form,  summoaiag  the  Locd 
IMourton  to  come  to  parliament 

In  the  Journal  Book  of  the  House  of  Peers,  11  Feb.  18  Eliz.  there  is  the  full 
entry:  «*Iiodie  retumatum  fuit  breve  D'ne  Regine  quo  ioh'es  D*nu8  Stourton 
priBsento  parliamento  interesse  summonebatur,  qui  pmsens  admissus  est  ad  suum 
sedendi  in  parliamento  locum,  salvo  cuiq.  suo  jure.*' 

These  are  works  of  course,  and  used  on  the  admission  of  all  peers  who  take 
their  seats  by  virtue  of  their  ancestor's  title;  and  though  this  Lord  Stourton  pi^ 
served  his  precedency  next  after  the  Lord  lAmiley,  jet,  upon  a  careful  seatch 
made  by  Mr.  Rooke  aonong  the  records,  no  new  pfitent  either  ef  creation  or  prece- 
dent can  be  found. 

7  Mar.  18  Eliz.— A  Inll  was  brought  into  the  House  of  Peers,  signed  by  the 
^een*s  own  hand,  and  read  three  times  that  day,  and  sent  to  the  House  of  Coa- 
Rions,  for  restitution  in  blood  of  John,  Lord  Stourton. 

This  bill  met  with  opposition  in  the  House  of  Comroons,and  they  added  a  proviso 
to  H,  and  returned  it  to  the  Lords,  but  they  not  agreemg  (o  the  amendment,  the 
r  4«Z»  1  bill  was  dropped.  D*Ewes's  Journal,  206, 290,  232,  ^254. 256, 200 
L      ''^     J    to  264.    HakewiPs  Modus  tenendi,par]tamentum,  188. 
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Setrch  has  been  made  tor  this  bill,  but  it  cannot  be  found;  but  it  ta  apprehended 
that  it  only  related  to  the  fee  simple  lands,  of  which  it  is  found  by  the  inquisition 
post  mortem,  that  Charles,  Lord  Stourton,  died  seised. 

15  Feb.  1  Ed.  6.— Edwird,  Earl  of  Hertford,  Viscount  fieaucbamp,  was  created 
Baron  Seymour,  to  hold  with  his  other  honours  to  him,  and  keirs  malt  of  hU  bodyj 
and  of  Anne,  his  wife;  and  if  he  should  die  without  such  issue,  that  then  Edward 
Seymour,  the  son  of  the  said  earl  by  Catharine,  his  first  wife,  and  the  heirs  male 
of  the  body  of  the  said  Edward,  ahould  enjoy  the  said  title  of  Baron  Seymour. 

16  Feb.  1  Ed.  6.— The  said  Edward,  Earl  of  Hertford,  was  created  Duke  of 
Somerset,  with  the  like  limitations  as  in  the  former  patent 

5  Ed.  6.— The  Duke  of  Somerset  was  indicted  and  attainted  of  felony  by  his 
peers,  and  executed. 

5  dL  6  Ed.  6.— By  act  of  parliament  it  is  enacted,  that  the  Duke  of  Somerset  and 
his  heirs,  and  his  hours  male,  begotten  upon  the  body  of  the  said  Lady  Anne  for 
erer,  should  forfeit  to  the  king,  and  be  deprived  from  thenceforth  for  ever,  as  well 
of  the  names  of  Viscount  Beauchamp,  Earl  of  Hertford  and  Duke  of  Somerset, 
and  every  of  them,  and  of  all  other  his  and  their  honours,  degrees,  and  dignitiesL 
The  act  then  recites  the  attainder  of  the  duke  of  felony,  and  enacts  that  it  shall  be 
good  and  efiectual  against  him  and  his  heirs. 

7  Ed.  6.— By  act  of  parliament  upon  the  petition  of  Sir  Edward  Seymour,  eldei* 
•on  of  the  late  Duke  of  Somerset,  by  Catharine  his  first  wife,  reciting  the  attainder 
of  the  duke,  and  the  confirmation  of  it,  and  that  Sir  Edward  Seymour  was  disabled 
to  be  his  heir  by  reason  of  the  corruption  of  blood ;  it  therefore  enacts,  that  Sir 
Edward  Seymour  should  be  restored,  and  enabled  only  in  Uood,  as  son  and  heir  to 
the  said  late  Duke  of  Somerset,  and  that  Sir  Edward  Seymour  and  his  heirs  should 
be  enabled  to  demand,  hold,  and  enjoy  all  honours,  castles,  manors,  &c.  which  at 
any  time  thereafter  should  come  or  descend  from  any  collateral  anceftor,  as  if  the 
duke  had  not  been  attainted,  and  to  make  his  pedigree  as  heir,  as  well  to  and  from 
the  late  duke,  astoany  other  person,  as  if  the  duke  had  not  been  attainted,  the  oorw 
rupcion  of  blood,  or  any  act  of  parliament,  or  judgment  concerning  the  attainder  of 
the  kte  duke  notwithstanding.  * 

*13  Jan.  1  Eliz.— Edward  Seymour,  son  of  the  late  duke  by  the  r  ^^n  -i 
Lady  Anno,  was  advanced  .to  the  titles  of  Lord  Beauchamp,  Earl  of   ^  ^ 

Hertford. 

13  June,  16  Car.  1. — William  l^ymour,  his  grandson,  was  advanced  to  the 
title  of  Marquis  of  Hertfotd. 

12  Car.  2. — By  act  of  parliament  it  is  enacted,  that  William,  Marqois  of  Hert- 
ford (great  grandson  and  heir  male  of  the  body  of  the  said  Edward,  Duke  of  Somer^ 
set,  by  the  said  Lady  Anne),  and  thertreiirs  male  of  his  body,  and  the  heirs  male  of 
the  bodies  of  the  said  duke  and  Lady  Anne,  ahould  be  restored  to  the  honour,  dig^ 
nity,  and  title  of  Duke  of  Somerset,  as  fully  as  the  duke  held  the  same  by  virtue  of 
the  said  letters  patent,  and  as  fully  as  if  the  act  5  &  6  Ed.  6.  bad  never  been  made, 
anything  in  tAe  said  act  notwithstanding. 

The  following  observations  naturally  arise  upon  the  three  last  mentkmed  acts, 

1st  That  there  was  no  occasion  for  the  act  of  5  dL  6  Ed.  6.  to  have  enacted  a 
forfeiture  of  the  Duke  of  Somerset's  honours,  if  the  attainder  of  felony  itself  wonld 
have  had  that  efiect 

2dly.  That  the  act  of?  Ed.  6.  only  restored  Sir  Edward  Seymour  in  blood,  soas 
to  make  him  and  his  heirs  capable  ot  taking  and  enjoying  any  estate  from  any  col- 
lateral ancestor,  but  it  was  silent  as  to  Uie  duke's  honors,  and  had  no  operation 
upon  them. 

ddly.  That  the  act  of  12  Car.  2.,  restoring  the  Marquis  of  Hertford  and  his  heirs 
male,  and  the  heirs  male  of  the  duke  by  Lady  Anne,  to  the  title  of  Duke  of  Somer- 
set, as  fully  as  if  the.  act  5  &  6  Ed.  6.  had  never  been  made,  without  reversing,  or 
even  taking  notice  of  the  attainder,  seems  to  imply  the  sense  of  the  legislature, 
that  that  honour  was  not  afiected  by  the  attainder,  (a) 

We  now  proceed  to  the  opinion  which  has  obtained  among  learned  judges  and 
lawyers  as  to  this  Doint 

It  seems  to  be  clear,  that  a  local  or  territorial  barony  was  a  tenement  within 
the  letter  and  intent  of  the  statute  de  donis,  and  thoogh  it  was  objected  m  Nevil's 

(a)  See  Sir  Dudley  Ryder'!  report  npon  the  claim  of  Sir  Edward  Seymour  to  the  duke* 
dom,  upon  the  failure  of  the  issue  male  of  the  first  Duke  of  Somerset  by  Catharine  Filol, 
Coxe  BiSS.  Lincoln's  Inn  Library. 
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case  in  the  lecdbd  year  of  the  reign  of  James  I,  7  Coke  38,  that  the  earMom  of 
Weatmoroland,  created  bv  patent  21  R.  2.,  was  not  land  or  a  tenement,  hut  a 
r  *381  1  '^'^^^y  inherent  in  the  blood  of  the  donee,  and  could  neither  be 
^  -'    aliened  before  or  after*  issue,  and  therefifre  such  cases  of  dignity 

were  out  of  the  mischief,  words,  and  intention  of  tlie  makers  of  the  statute  ileitonit; 
and  die  opinion  in  Maxwell's  case  in  Plowd.  Com.  was  cited,  that  the  grant  of  a 
thing  which  does  not  concern  lands  or  tenement^  nor  is  exerciMible  in  lands  or 
tenements,  as  an  annuity  which  is  personal,  was  not  within  the  statute  ^^ontt,  yet 
it  was  resolved  by  all  the  judges  of  finefland,  that  a  name  of  dignity  might  be 
entailed,  for  that  case  concerned  lands,  because  the  donor  was  by  patent  made 
Earl  of  Westmoreland. 

Lord  Coke,  in  his  Ist  Inst  10  fr,  says,  that  a  name  of  dignity  may  be  entailed 
within  the  statute  of  Westm.  2,  as  dukes,  marquises,  earls,  viscounts,  and  baroos, 
because  they  be  named  of  some  county,  manor,  town,  or  place. 

But  this  notion  that  an  honour  must  be  from  some  place,  does  not  seem  to  be 
well  founded,  and  the  contrary  is  held  by  Lord  C.  J.  Holt  (none  of  the  other 
judges  of  the  court  dissenting),  in  the  case  of  the  King  v.  KnoUys,  Trin.  6  ^.  & 
M.  2  Salk.  609.  510,  Skin.  518, 510,  1  Lord  Raym,  12, 18. 

In  12  Ca  81,  Lord  Coke  reports  that  it  was  resolved  by  the  two  chief  justices, 
the  chief  baron,  the  attorney  and  sdicitor  in  the  0th  of  iLing  James  the  Ist,  that 
the  king  might  erect  any  name  of  dignity  which  was  not  before,  and  for  that 
reason  the  king  miffht  create  a  dignity  by  name  of  baronet,  and  create  one  to  be  a 
baronet  to  him  and  his  heirs  male  of  his  body  issuing ;  and  that  it  was  also  resolv- 
ed, that  if  the  king  does  not  create  him  of  some  place,  he  shall  not  have  an  estate 
tail,  but  a  fee  simple  conditional  which  shall  be  forfeited  for  felony,  but  if  he 
create  him  a  baronet  of  a  place,  then  shall  he  have  an  estate  tail  withm  the  statute 
of  Westm.  2. 

But  Lord  Chancellor  Nottingham,  in  his  excellent  speech  in  the  House  of 
Lords,  in  the  case  of  Robert  Villiers,  Esq.,  claiming  the  title  of  Lord  Viscount 
Purbeck,  in  June  30,  Ca.  2,  declares  bis  opinion  clearly,  tliat  all  entailed  honours, 
notwithstanding  any  corruption  of  blood,  are  preserved  by  the  statute  of  Westm.  2, 
against  all  forfeitures  for  felony,  though  not  a^iost  treason,  witlioot  distingaisb- 
ing  w bother  those  honours  were  in  their  creation  from  some  certain  place  or  not 
r  *aS2  1  Objection.— But  here  it  may  be  objected,  that  the  *slatute  of 
L  ^^^  J  Westm.  2,  only  provides  remej}y  for  such  tenements  as,  aceordii^ 
to  the  condition  of  the  gift,  ought  to  revert  to  the  donor,  and  which  would  not 
merge  upoii  their  reverter,  but  would  afterwards  continue  in  esse,  so  as  to  be  en- 
joy^ by  him. 

Answer.— 1  admit  that  these  honours  (if  they  were  not  preserved  from  forfeiture 
by  the  statute)  would  revert  to  the  crown  as  donor  by  way  of  extinguishment  and 
cesser,  and  yet  they  may  be  as  properly  said  to  reyert  or  return  to  the  crown,  as  if 
they  had  continued  in  esse  after  their  reverter,  because  the  crown  woaM  thereby 
acquire  a  right  to  revive  them,  and  to  grant  them  dB  novo  to  a  worthy  branch  of 
the  same  or  any  other  femily,  and  so  the  intent  of  the  statute  would  be  fully  an- 
swered. 

Objectbn.— It  may  be  also  objected,  that  as  an  attainder  of  felony  operates  by 
corruption  of  blood,  why  should  it  not  have  the  same  efiect  upon  an  entailed 
honour  created  by  patent,  as  upon  a  fee  simple  honour. 

Answer.— To  which  I  answer  with  my  Lord  Hale,  1  H.  H.  356.  that  by  the 
statute  de  danit^  if  tenant  in  tail  is  attainted  of  felony  there  is  no  owruption  of 
blood  wrought  ss  to  the  issue  in  tail,  because  the  very  blood  as  well  as  the  land  is 
entailed,  a^  this  reason  will  equally  hold  to  prevent  corruption  of  blood  of  issoe 
in  tail  in  the  present  case  of  an  honour ;  but  where  tenant  in  fee  simple  is  attust- 
ed  of  fekmy,  bis  blood  is  so  corrupted  that  no  one  can  derive  a  title  bf  descent 
throuffh  that  blood. 

Objection. — But  supposing  that  the  statute  de  donit  extends  to  such  honours  is 
are  now  in  question,  it  may  still  be  objected,  that  Lord  Ferrers  being  attainted  of 
felony  and  murder,  hath  forfeited  the  earldom  and  viscountahip  by  a  oondttkm  in 
law  tacitly  apnexed  to  the  estate  of  those  honoara,  in  the  same  manner  as  be 
would  have  done  if  he  had  been  attainted  of  high  treason,  and  the  statute  of  96 
H.  8.  had  not  been  made,  according  to  Nevil^s  case,  7  Co. 

Answer.-m>To  which  I  answer,  that  there  is  a  material  difference  between  tn 
attainder  of  high  treasoii  and  nn  ^ttaipd^  of  Ibk^y,  becanse  in  every  indictmsnt 
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• 
ibr  treascm,  it  mmt  be  expressly  charged  to  be  committed  against  the  duties  of  the 
paities*  allegisDce,  1  H.  H.  50.  but  no  such  char^  is  required  or  would  be  proper 
in  an  indictment  for  felony,  and  therefore  an  attainder  of  treason  necessarily  im- 
ports a  breach  of  the  tacit  condition  of  allegiance,  but  an  attainder  of  felony  only 
imports  a  breach  '^of  the  law  in  general,  and  where  there  is  no  r  ^go  ^ 
breach  of  the  tacit  condition  of  allegiance,  there  cannot  possibly  be  ^  ^^  J 
a  forfeiture  in  respect  of  it 

Upon  the  whole,  whatever  might  have  been  thought  of  this  matter,  if  it  had  been 
quite  new,  yet  after  what  has  pused  in  parliament  and  elsewhere  on  occasion  of 
the  attainders  of  Lord  Dacre  and  Stourton,  and  of  the  Duke  of  Somerset  of  felony, 
and  after  the  opinion  of  the  judges  in  Nevil's  case,  and  the  passages  out  of  Lord 
Coke's  works,  which  have  been  cited,  I  must  take  it  to  be  settled  law,  that  where 
nobility  has  been  conferred  and  limited  by  the  king's  patent  in  tail  from  any  place, 
it  would  be  an  estate  tail  within  the  protection  of  the  statute  of  Westm.  2,  de  doni$ 
and  consequently  the  viecoontship  in  the  present  case,  being  from  a  place,  will  not 
be  forfeited  by  Earl  Ferrers's  attainder  of  felony. 

And  with  all  due  deference  to  better  judgment,  I  apprehend  that  though  the 
earldom  in  die  present  case  is  not  conferred  by  the  patent  from  any  place,  yet  it 
ought  to  have  the  protection  of  the  statute  de  aonis  in  the  same  manner  as  if  some 
p]ice  had  b^n  expressed  in  the  patent,  and  will  no  more  be  forfeited  than  the 
viscountflhip,  otherwise  this  absurdity  will  plainly  follow,  that  where  two  honoum 
are  conferred  and  limited  in  tail  by  one  and  the  same  patent,  the  one  from  a  place 
and  the  other  not;  that  which  is  from  a  place  would  be  an  estate  tail  within  the 
protection  of  the  statute  de  dmns,  and  would  not  be  forfeited  by  an  attainder  of 
felony,  but  that  which  is  not  from  any  place  would  be  only  a  fee  simple  conditional, 
and  would  be  forfeited  by  an  attainder  of  felonv. 

And  I  beg  leave  to  repeat  Lord  Nottingham  s  opinion,  that  all  entailed  honours 
are  within  the  protection  of  the  statute  de  donis,  and  consequently,  whether  they 
are  firom  a  place  or  not,  thev  are  not  forfeited  by  an  attainder  of  felony. 

Lord  Keeper  was  so  well  satisfied  that  the  attainder  of  Lawrence  £arl  Ferrers 
of  felony  and  murder,  did  not  affect  his  next  brother  Washington  Shirley's  right 
to  the  earldom,  &c.,  that  his  lordship  granted  him  his  writ,  and  the  rest  of  the 
lords  concurred  in  opinion  with  Lord  Keeper,  or  at  least  acquiesced  under  it,  for 
he  look  the  oaths  and  his  seat  in  parliament  as  Earl  Ferrers,  on  Monday,  19  May, 
176(1.    So  that  this  point  is  now  settled  by  the  highest  authority. 
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*•*  The  folios  referred  to  are  those  within  [  ]. 


A. 
ADEMPTION. 
Devise  and  legacy  from  an  uncle  to  his 
niece,  held  not  adeemed  hy  an  ad- 
vancement upon  her  marriaffe.  Brown 
V.  Peck.  Vol.  L  p.  140 


ADVANCEMENT. 

Where  a  father  and  two  sons,  A  and  B 
were  successive  lives  in  a  copyhold, 
where,  by  the  custom,  the  person  first 
named  migfht  dispose  of  the  whole 
interest;  and  upon  the  marriage  of  A. 
it  was  agreed  that  the  frther  should 
have  power  to  appoint  during  the  life 
of  A,  and  the  widowhood  of  his  inten- 
ded wife;  the  father  having  after- 
wards obtained  a  new  grant  for  the 
lives  of  G,  a  third  son,  and  A  and  B, 
by  a  will  made  after  the  death  of  C,  in 
which  no  mention  is  made  of  the  copy- 
hold, gives  the  residue  of  his  personal 
estate  to  B:  held,  that  B  was  not 
thereby  intitled  to  the  copyhold.  Runi- 
boU  T.  RumboU.    *  ii.  ]5 

See  Ademption  1.  Parental  Influence  1. 
Satisfaction  1. 

AGENT. 


See  Notice  3. 

AGREEMENT. 
See  Gaming  1. 

ANNUITY. 
See  Election  d. 

ANSWER. 


See  Notice  3. 

APPOINTMENT. 

1.  Power  of  jointuring  executed  in  ft- 
vour  of  a  wife,  but  with  an  agreement 
that  the  wife  should  only  receive  a 
part  as  an  annuity  for  her  own  benefit, 
and  that  the  residue  should  be  applied 
to  the  payment  of  the  husband^s  debts: 
held,  a  fraud  upon  the  power,  and  the 
execution  set  aside,  except  so  fiir  as 
relate  to  the  annuity,  the  bill  con- 
taining a  submission  to  pay  it,  and 
only  seeking  relief  against  the  other 
objects  of  the  appointment  Aleyn  v. 
Belchier.  i.  132 

2.  Where  there  was  a  joint  power  to 
husband  and  wife  of  appointing  a  sum 


of  money  among  children,  with  power, 
in  default  ther^,  for  the  survivor  to 
appoint ;  a  partial  execution  by  both 
of  the  original  power,  was  held  to 
prevent  the  execution  of  the  seoond- 
ary  power  by  the  wifb,  who  survived. 
Simpson  v.  Paul.  iL  34 

8.  Testator  having  by  his  will  made  lus 
daughter  tenant  for  life  of  bis  genera] 
real  estates,  and  of  lands  to  be  pur- 
chased, both  with  his  personal  esUte, 
and  with  the  profits  arisiDg  from  aile 
of  timber,  devises  his  collieries,  dtc 
upon  trusty  to  dispose  and  convey  the 
same  in  such  manner  as  she,  whether 
sole  or  oovertt  should  direct  or  m^ 
point ;  and  in  default  of  appointment, 
to  apply  th^  money  produced  by  the 
collieries,  after  paying  the  expenses, 
to  the  same  uses  as  the  residue  of  his 
personal  estate:   the  testator  then, 
after  declaring,  thatthoogh  his  mean- 
ing was  to  give  hisdaoghter  lAe«6s»- 
luie  ditpotal  of  his  si  id  collieries^  &c 
to  prevent  the  expenses  and  trouble 
that  must  attend  the  management  oC 
afiairs  of  such  a  nature  under  the  di- 
rection of  the  Court  of  Chancery, 
requested  her  to  direct  the  monev 
arising  therefrom  to  be  applied  in  such 
manner  as  he  had  directed  the  same 
in  default  of  appointment;  held,  that 
from  the  general  frame  and  intent  of 
the  will,  the  daughter  had  not  the 
absolute  disposal  of  this  property,  but 
that  her  interest  was  coonned  to  a 
disposition  by  sale.    Earl  of  Bute  v. 
Stuart  iL  87 

4.  Defective  execution  of  a  power  re- 
fused to  be  supplied  in  fiivour  of  a 
natural  son  against  persons  claimmg 
under  a  subsequent  valid  execution  a 
it.    Bramhall  V.  HalL  iL220 

5.  A  woman-  being  entitled  to  the  trust 
of  a  reversion  in  fee  of  lands,  by  arti- 
cles previous  to  her  marriage,  re- 
serves to  herself  a  power  of  disposing 
of  all  her  estate  to  such  uses  as  she 
should  think  proper;  an  appointment 
afterwsrds  made  by  her  in  favour  of 
her  husband  and  children  held  good, 
-although  no  conveyance  of  the  rever- 
sion was  ever  executed.  Wright  v. 
Lord  Cadogan.  ii.  239 

See  Charitable  Uses  7.  Portions  1. 
Power  1. 
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ARBITRATION. 

See  Award  1. 

ARTICLES. 
See  Settlement  2. 

ASSETa 
See  Charitable  Usee  0. 

ATTAINDER. 
A  title  o(  nobility,  limited  by  patent  in 
tail»  is  an  estate  tail  within  the  protec- 
tion of  the  statute  de  donU,  whether 
it  be  conferred /rom  anyplace  or  not, 
and  consequently  not  forfeited  by  an 
attainder  of  felony.  Earl  Ferrers's 
Case.  iL  372 

ATTORNEY  AND  CLIENT. 

Purchase  from  bis  client  by  a  solicitor, 
who  was  also  trustee  for  the  sale  of 
the  estate  for  payment  of  debts,  con- 
firmed upon  the  ground  of  his  having 
attempted  inefiectually  to  sell,  of 
there  being  no  fraud  in  the  transac- 
tion, and  of  the  purchase  having  been 
recognized  and  approved  of  by  the 
cestui  que  trueL  Clarke  v.  Swaile. 
iL134 

See  Champerty  1. 

AWARD. 
To  a  bill  to  be  relieved  against  an  award 
open  sug([estion  of  misbehaviour,  &c. 
in  the  arbitrators,  a  plea  by  the  arbi- 
trators of  the  submission  and  award, 
with  an  averment  of  impartiality,  &c. 
overruled.    Rybottv.Barrell.  ii.  131 


R 
BANKRUPTCY. 

1.  Court  refused  to  interpose,  though 
under  yery  mispicious  circumstances, 
against  creditors  who  had  received 
goods  after  a  secret  act  of  bankruptcy, 
there  being  no  actual  proof  of  their 
having  had  notice  of  it  Fisher  v. 
Touchett,.  i  156 

2.  A  by  deed  assigns  the  cargoes  of  two 
ships  to  B  and  C,  but  has  no  charter- 
party,  or  bill  of  lading  to  deliver  to 
them.  On  the  arrival  of  one  of  the 
shipe  he  assigns  to  another  person,  and 
afterwards  commits  an  act  of  bank- 
ruptcy :  held  that  B  and  C  not  having 
been  ready  to  take  possession  of  the 
ship  on  her  arrival  had  thereby  per- 
mitted A  to  continue  reputed  owner, 
under  the  statute  of  21  Jac.  1.  c  19. 
Philpot  y.  William&  ii.  281 

See  Contingent  Debt  1. 


BARON  AND  FEME. 

1.  No  opinion  given  as  to  the  right  of 
husband  to  release  the  orphanage 
share  of  his  wife,  but  court  inclined 
to  think  he  might  i.  64 

2.  Where  ^feme  covert  was  entitled  to 
one-sixth  of  the  residue  of  a  testator's 
estate,  upon  a  bill  filed  by  another 
residuary  legatee,  to  which  she  and 
her  husband  were  defendants;  a  de- 
cree was  made  for  a  sale  of  the  estate 
and  payment;  held,  that  her  share 
vested  absolutely  in  her  husband  by 
survivorship;  and  though  the  defend- 
ants were  creditors  of  the  wife,  yet 
that  the  court  would  interpose  to  take 
the  money  out  of  their  hands.  Forbes 
V.  Phipps.  i.302 

See  Appointment  2.    Renewals  2. 

BIDDINGS. 

Biddings  opened  after  confirmation  of 
the  Master's  report  upon  a  considera- 
ble advance,  there  having  been  a  mis- 
take made  in  a  particular  of  the  estate 
left  with  the  Master;  and  one  of  the 
parties  who  confirmed  the  report  hav- 
ing been  steward  of  the  family,  and 
knowing  more  than  he  communicated. 
Countess  Gower  v.  Earl  Gower. 

ii.348 

BILL  OF  LADING. 
See  Bankruptcy  2. 

BILL  OF  REVIEW. 
See  Practice  a 

BOUNDARIES. 

1.  Bill  to  ascertain  the  boundaries  of  two 
manors  dismissed,  there  being  no  di»> 
pute  as  to  the  soil.    Wake  v.  Conyers. 

i.d3i 

2.  All  the  cases  where  the  court  has 
entertained  bills  for  establishing  boun- 
daries, have  been  where  the  soil  itself 
was  in  question,  or  there  might  have 
been  a  multiplicity  of  suits.  ib; 

a  Commissions  to  fix  boundaries  of  legal 
estates  are  not  of  course ;  there  ought 
to  be  some  equitable  circumstance  for 
the  court  to  lay  hold  of.  ib. 

See  New  Trial  1. 


C. 
CHAMPERTY. 
Gift  obtained  from  an  beir-at-law  igno- 
rant of  his  rights,  by  one  who  under- 
took to  support  him  in  obtaining  pos- 
session of  his  estate,  set  aside  under 
the  circumstances :  also  money  having 
been  advanced  to  him  by  a  subscription 
from  difierent  persons,  and  among  the 
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rest  from  his  attorney,  to  enable  him 
to  prosecute  suits;  and  an  absolute 
bond  having  been  taken  from  him  for 
double  the  sum  lent,  with  a  defeasance 
executed  some  days  after,  declaring 
that,  if  he  did  not  recover  the  estate, 
or  half  of  it,  the  bond  was  to  be  deliv- 
ered up:  held  that  the  transaction 
was  unconscionable,  savouring  of 
champerty,  and  dangerous  to  public 
jdstice.  Strachan  v.  Brander.    L  903 

CHAPEL  OP  EASE. 
The  incumbent  of  the  mother-church 
has  the  rightof  nominating  to  chapels 
of  ease,  and  can  only  lose  that  right 
by  agreement  between  patron,  parson, 
and  ordinary,  and  on  a  compensation 
made  to  him;  and  thererefore,  where 
a  chapel  was  erected  and  endowed  by 
a  grant  of  lands  from  the  lords  and 
freeholders  of  a  manor,  and  the  right 
of  nomination  was  given  by  the  arch- 
biahop  in  his  deed  of  consecration  to 
the  inhabitants,  and  the  vicar  of  the 
mothei-chorch  declared  at  the  time 
that  he  had  no  right  to  nominate,  and 
the  inhabitants  bald  repaired  and  nom- 
inated for  90  years,  yet  it  was  held, 
that  the  vicar  was  entitled  to  nominate. 
Dixon  v.  Metcalfe.  iL  S60 

CHARGE. 

Where  lands  were  devised,  subject  to, 
and  charged  with  a  sum  not  exceed- 
ing 10,0(^  which  testator  afterwards 
directed  to  be  paid  to  charities,  void 
by  the  statute :  held,  that  the  charge 
sunk  tor  the  benefit  of  the  devisee. 
Jackson  v.  Uarlock.  iL  263 

See  Escheat  2. 

CHARITABLE  USES. 

1.  Conveyance  to  charitable  uses,  de- 
fective on  account  of  the  uses  being 
limited  to  certain  officers  of  a  cor- 
poration, and  not  to  the  corporate 
body,  aided  under  43  Eliz.  c.  4.  At- 
torney-General V.  Tancred.         i.  10 

2.  Devise  of  lands  to  **the  thirteen 
fellows  of  Christ's,  and  the  fellows  of 
Gonville  and  Caius,  living  at  the  tes- 
tator's death,''  is  a  devise  for  the 
benefit  of  the  whole  body  corporate, 
not  of  the  particular  fellows  in  their 
natural  capacities,  and  valid  under 
the  exception  in  the  statute  of  mort- 
main.   Attorney-General  v.  Tancred. 

i.  10 
Z,  The  legislature  intended  by  the  ex- 
ception m  tho  statute  of  mortmain, 
to  save  devises  for  the  benefit  of  per- 
'     ticular  members  as  well  as  of  the 
whole  body.  ib.  15 


4.  The  legislature  intended  to  except 
such  devises  as  were  really  and  bond 
fide  for  the  benefit  of  colleges,  not 
those  where  the  legal  interest  only 
passes  to  the  college  in  trust  fi)r  other 
charitable  uses.  ib. 

5.  The  exception  only  extends  to  col- 
leges established  at  the  time  when 
the  statute  of  mortmain  was  enacted. 

ib.  16 

6.  Devise  held  to  be  void,  being  proved 
to  be  upon  a  secret  trust  for  a  charity; 
conveyances  having  been  made  by 
the  devisees,  and  the  trust  declared, 
though  they  denied,  by  their  answer, 
having  made  any  promise.  Edwards 
V.  Pike.  L267 

7.  Where  A  by  will  executed  before 
the  statute  of  mortmain,  directs  B  to 
settle  a  freehold  estate  to  pay  a  sum 
not  exceeding  1002.  per  ann.  in  such 
manner  and  upon  such  trust,  on  such 
a  part  of  the  poorer  people  of  a  par- 
iah as  he  should  think  and  find  to  be 
a  most  proper  charity;  and  B  in 
pursuance  thereof,  by  will  executed 
after  the  statute,  appoints  a  sum  less 
than  the  1002.  per  ann. :  held,  1st 
That  the  appointment  is  not  void  by 
the  statute;  and  2dly,  That  the 
amount  to  be  appointed  was  discre- 
tionary in  B,  and  not  to  be  increased 
under  the  43  Eliz.  to  the  whole 
amount  given  by  the  will  of  A.  AXr 
tomey-General  v.  Bradley.        L  482 

8.  Devise  by  will,  attested  by  three 
witnesses,  to  A  B  and  C,  and  the 
heirs  of  the  survivor :  the  bill  stated, 
that  it  was  upon  a  secret  trust  for  a 
charity  declared  by  an  instrument 
executed  at  the  same  time  as  the  will 
and  attested  by  two  witnesses  only, 
which  was  admitted  by  the  answer : 
held,  that  the  devise  was  vokl  under 
the  statute  of  mortmain.  Boson  v. 
Statham.  i.  .506 

9.  Where  testatrix  devised  her  freehold 
and  leasehold  estates  to  trustees, 
which  she  directed  them  to  sell,  and 
buy  ground,  and  erect  an  almshouse, 
and  lay  out  the  residue  in  land,  and 
also  gave  the  residue  of  her  personal 
estate  to  the  like  uses ;  the  devise  ^ 
the  freehold  and  leasehold  being  void 
nnder  the  statute  of  mcvtmain,  part 
of  a  decree  at  the  Rolls,  which  de^ 
clared  that  if  the  trustees  could  obtain 
the  gift  of  a  piece  of  ground,  they 
might  erect  an  almshouse  ^giving 
them  two  years  to  procure  such  gift), 
and  also  that  they  were  entitl^  to 
have  the  assets  marshalled  so  as  to 
throw  the  debts,  &c.  on  the  leasehold 
reversed  on  appeal  by  tlie  Lord  Chan- 
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oellor.    Attorney-General  V.  Tyndall. 

ii.207 

10.  Testator  by  will  executed  previous 
to  the  statute  of  9  Geo.  2.  devises  his 
real  estate  and  also  his  personal  to  be 
laid  out  in  land  for  a  charity ;  by  a 
oodicil  9ubseqiu:nt  to  the  statute  not 
attested  he  confirms  the  will :  held 
that  it  operates  as  a  new  will,  and 
that  the  bequest  of  the  personal  estate 
is  void.  Attorney-General  v.  Heart- 
well  ii.284 

11.  Bequest  of  money  to  build  and 
endow  a  hospital  upon  land  not 
already  in  mortmain,  held  to  be  void 
nnder  the  slat  9  Gea  2.  Pelham  v. 
Anderson.  ii.  296 

CODICIL. 
See  Residuary  Legatee  1.  Charitable 
Uses  10.    Mistake  2. 

COLLATERAL  LIMITATIONS. 
Covenant  in  marriage  settlement,  that 
the  settlor  would  surrender  certam 
copyholds  which  were  intermixed 
with  his  freeholds,  to  be  settled  upon 
the  issue  of  the  marriage,  with  limi- 
tations to  collateral  branches  of  the 
family ;  his  eldest  son  upon  his  mar- 
riage, covenants  to  suffer  a  recovery 
of  the  freehold  (which  was  done), 
and  to  settle  the  copyhold  (to  which 
he  was  admitted  in  fee);  upon  a  bill 
brought  by  a  nephew  of  the  first 
settlor,  on  failure  of  issue  of  that 
marriage,  for  a  specific  performance 
of  the  covenant,  to  surrender  in  fa- 
vour of  collaterals:  held,  that  though 
the  consideration  of  marriage  extend 
ed  to  collaterals,  yet  that  the  son  by 
the  covenants  on  his  marriage,  and 
by  his  admission  in  fee,  had  taken  the 
copyholds  discharged  of  the  specific 
limitations.    Hale  v.  Lamb.     ii.  292 

COLLEGE. 
See  Charitable  Uses  2,  3,  4,  5. 

COLONIES. 
See  Will  2,  3. 

COMMISSION. 
See  Public  Policy  I. 

COMMON  RECOVERY. 
Where  a  fiither  was  tenant  for  life,  with 
remainder  to  his  son  in  tail,  who  on 
his  marriage,  by  lease  and  release, 
oonveys  his  estate  to  trustees  in  strict 
settlement;  and  some  time  afterwards 
joins  with  his  fiither  in  making  a 
mortgage  of  the  same  estate,  and 
sufiers  a  recovery  to  the  use  of  the 
mortgage:  held,  that  the  recovery 


shall  notwithstanding  enure  first  to 
the  uses  of  the  mamage  settlement 
Cheney  v.  Hall.  ii.  357 

See  Devise  7. 

COMPOSITION. 
See  Tithes  1.    Chapel  of  Ease  1. 

CONDITION. 

Bequest  of  an  allowance  to  a  feme 
covert  on  condition  she  lived  apart 
from  her  husband,  held  the  condition 
contra  bonos  mores  and  void.  Brown 
v.  Peck.  i.  140 

See  Forfeiture  1. 

CONDITIONAL  LEGACY. 

1.  Bequest  of  30,000i:  South  Sea  An- 
nuities, to  trustees,  in  trust,  to  pay 
the  dividends  to  A  until  an  exchange 
of  certain  lands  shall  be  made '  he^ 
tween  him  and  B,  and  then  the  ca- 
pital to  be  equally  divided  between 
them.  B  dies  before  the  time  limited 
by  the  will  for  making  the  exchange 
expires.  Held,  that  A  is  absolutely 
entitled  to  the  whole  legacy.  Low- 
tber  V.  Cavendish.  i.  99 

2.  Where  testator  gave  to  his  son  for 
his  life  the  interest  of  a  mortgage 
upon  an  estate,  of  which  he  was  ten- 
ant for  life  in  remainder  at  testator^s 
death,  and  also  the  fiimiture  in  cer- 
tain houses,  upon  condition  of  his 
executing  a  release  of  all  claims  he 
might  have  upon  testator*s  estate, 
and  of  his  not  contesting  the  will : 
though  the  son  lived  fourteen  monXhs 
afler  the  fiither's  death  without  exe- 
cuting a  release,  and  upon  his  first 
hearing  the  will,  had  expressed  his 
dissatisfaction,  and  an  intention  of 
filing  a  bill ;  yet  the  circumstance  of 
his  never  having  paid  any  TptLtt  of  the 
interest  of  the  mortgage,  his  having 
entered  mto  possession  of  the  furni- 
ture, and  exercised  acts  of  ownership, 
together  with  certain  expressions  of 
assent  in  his  letters,  were  held  to  be 
evidence  of  his  acceptance.  Earl  of 
Northumberland  v.Marquisof  Granby. 

i.489 

3.  Legacy  from  B  to  A  on  condition 
that  he  notified  to  his  executors  his 
willingness  to  release  his  claims: 
held,  that  he  had  forfeited  his  right 
to  it  by  filing  a  bill.  Vernon  v. 
Bethell.  ii.  110 

CONFIRMATION. 

See  Parental  Influence  1. 

CONSENT  TO  MARRIAGE. 
Marriage  held  to  have  been  with  con- 
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aentp  where  A,  whoee  donsent  was 
neQesBary,  agreed  to  the  marriage, 
provided  a  proper  settlement  coald  he 
made,  and  referred  to  B  to  prepare 
one,  which  was  accordingly  done ; 
and  though  there  was  afterwards 
some  altercation  hetween  A  and  the 
proposed  husband,  who  signified  his 
mtention  of  relinquishing  his  ad- 
dresses, yet  the  consent  having  heen 
obtained  without  misrepresentation, 
could  not  be  retracted :  otherwise  if 
it  had  been  obtained  by  deceit  or 
fraud.    Merry  v.  Ryves.  i.  1 

CONSIDERATION. 
See  Voluntary  Gift  1.    Family  Agree- 
ment 1.    Collateral  Limitations  1. 

CONTINGENT  DEBT. 
Covenant  in  marriaffe  articles,  that  in 
ease  the  wife  should  survive  the  hus- 
band, or  he  should  leave  any  issue  by 
her,  his  heirs,  executors,  and  admin- 
istrators, should  raise  500L  &c.: 
held,  upon  a  petition  by  the  trustees 
to  be  admitted  as  creditors  under  a 
commission  of  bankrupt  against  the 
husband,  that  the  debt  was  contingent, 
and  not  proveable,  though  a  warrant 
of  attorney  to  confess  judgment  had 
been  granted  previous  to  the  bank- 
ruptcy, and  judgment  entered  up. 
Sed  qu.    Ex  parte  Jacobs.        L 174 

CONTINGENT  REMAINDERS. 
Contingent  and  executory  estates,  and 
poBBibilities  accompanied  with  an  in- 
terest, are  devisable.    Moor  v.  Haw- 
kins, ii.  342 

CONVERSION  OP  ESTATE. 
Where  part  of  an  in&nt's  real  estate 
was  settled  in  jointure  upon  her 
mother,  who  being  distressed,  and 
about  to  sell  her  interest,  a  petition 
was  presented,  and  the  infant,  upon  a 
reference  to  the  Master,  and  under  an 
order  of  court,  purchased  it :  she  after- 
wards attained  twenty-one,  received 
a  year's  rent, and  died:  held,  that  the 
puichase,  though  made  during  infan- 
cy, was  to  be  considered  as  real  estate. 
Inwood  V.  Twine.  iL  1^ 

COPYHOLD. 
See  Advancement  L  Electkxi  2. 

COPYRIGHT. 
1.  Upon  a  bill  brought  by  the  king's 
printer  to  restrain  the  defendant  from 
the  publication  of  certain  acts  of  par- 
liament, dtc,  to  which  the  patentees 
for  printing  law  books  were  also  de-l 


iendants,  the  ooart  refined  to  intM^ 

fere  between  the  contending  patents, 
and  therefore  only  restrained  the  de- 
fendant from  pnntine  at  any  other 
than  a  patent  press.  Baskett  v.  Coo- 
ningham.  ii  137 

2.  Injunction  obtained  by  the  assignee  of 
an  author  after  the  expiration  of  the 
two  terms  of  years  allowed  by  the 
statute  of  Anne,  dissolved,  the  i 
mon  law  right  of  the  author  bein 
extremely  doubtful  Osborne  t. 
naldson.  .   ii-  327 

3.  Injunction  to  restrain  the  printing  of 
an  unpublished  MS.,  a  copy  of  which 
had  been  by  the  representative  of  the 
author  given  to  a  person  under  whom 
defendant  claimed,  but  not  with  the  in- 
tention that  he  should  publish  it  Duke 
of  Queensbury  v.  Shebbeare.  iL  929 

CORPORATION. 
See  Charitable  Uses  1, 2, 3. 

COSTS. 
See  Relator  1. 

COVENANTS. 
Demurrer  to  a  bill  by  a  landlord  for  a 
specific  performance  of  covenants, 
contained  in  a  lease  which  had  ex- 
pired, to  repair  hedges  and  mansion- 
bouse,  and  also  for  an  account  of  lop- 
pings and  dung,  cut  or  removed,  by 
the  tenant ;  allowed ;  common  cove- 
nants in  husbandry  not  being  the  sub- 
ject of  equitable  jurisdiction.  Rayner 
V.  Stone.  ii.  128 

CROSS  BILL. 
See  Practice  6. 

CROSS  REMAINDERS. 
Appointment  to  all  and  every  the  dao^ 
ter  and  daughters  of  A.  uid  the  heirs 
of  their  body  and  bodies,  and  in  de- 
fault of  such  issue,  over ;  there  being 
only  two  daughters,  and  one  of  them 
dying  under  twenty-one  without  issue: 
held,  that  the  surviving  daughter  was 
entitled,  though  there  were  no  cross- 
remainders.  Wright  V.  Lord  Cado- 
gan.  iL  239 

CUSTOM  OF  LONDON. 
Covenants  in  the  marriage  settlement 
oC  a  freeman  in  the  city  of  London, 
that  the  husband  might  disfneeof  the 
wife's  share  by  will,  and  alao  that  her 
executors  would  releaae  and  convey 
all  her  interest,  &c.  to  the  husband : 
held  not  to  vary  the  reneral  rule, 
that  the  children  sbooM  be  entitled 
to  the  benefit  of  a  composition  with 
the  widow.  Knipe  v.  Thomloii.  iL  1^ 
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D. 
DEBTa 
See  Exoneration  1. 

DECLARATION  OP  TRUST. 

1.  Though  a  nae  or  trust  mint  arise  out 
of  the  original  feoffment  to  uses,  yet 
they  need  not  be  specifically  created 
at  the  time  of  the  execution  of  the 
deed.    Wright  v.  Lord  Cadogan. 

11356 

2^  The  statute  of  fraads  has  only  im- 
posed a  form  in  declaring  the  use, 
tbo  omtrol  of  the  use  remains  as  it 
was  before  the  sutute,  the  absolute 
will  and  declared  intent  of  the  owner. 
Wriffht  V.  Lofd  Cadogan.        iL  257 

See  Priority  2. 

DEFENDANT. 
See  Notice  2. 

DEPOSIT. 
See  PrMtice  2. 

DESCENT. 
A  having  covenanted  to  settle  lands  of 
lOOLper  ann,  on  his  wife  for  life, 
devises  certain  premises  of  the  value 
of  &&L  and  directs  his  executors  to 
purchase  land  of  sufficient  value  to 
make  up  the  said  estate  1(XM.,  and 
then  devises  all  his  real  estates,  not 
therein  before  devised  to  A,  his  eldest 
son,  his  heirs  and  assigns,  but  in  case 
he  should  die  without  issue  before 
twenty-one,  over:  held,  that  A  took 
by  descent,  and  therefore,  that  the 
legatees  were  entitled  to  resort  to  the 
real  estate  for  so  much  as  should  be 
exhausted  in  making  up  the  estate 
devised  to  the  wife.    Scott  v.  Scott 

i.456 

DEVISE 

1.  Devise  to  trustees  to  raise*  by  mort- 
gage, or  lease,  so  much  money  as 
would  pay  testator's  debts,  and  after- 
wards to  permit  A  to  receive  the 
rents  and  profits  for  his  life,  and  after 
his  decease,  to  permit  his  eldest  son, 
and  the  issue  male  of  such  eldest  son, 
to  receive,  &c.  and,  for  want  of  issue 
cf  A  to  B,  in  like  manner ;  and  for 
want  of  issue  of  both,  or  if  their  issue 
should  die  without  issue,. then  over: 
held,  a  trust  estate,  and  that  A  took 
an  estate  tail.    Stanley  v.  Lennard. 

i.  87 

2.  Testator  having  both  freehold  and 
leasehold  property,  the  leasehold  was 
held  to  pass  under  a  general  devise, 
a[^licabkito  freeboldt  Uie  intention  of 


I  the  testator  being  collected  fiom  the 
will,  that  it  should  pass  under  such 
devise.    Lowther  v.  Cavendish.  i90 

3.  The  same  oonstruction  ought  to 
be  put  upon  words  of  limitation  in 
case»  of  trusts  and  of  legal  estates, 
except  where  the  limitations  are  im- 
perfect, and  something  is  left  to  be 
done  by  the  trustees ;  and  therefore  a 
devise  of  a  trust  was  held  to  be  an 
estate  tail,  from  the  apparent  intent 
of  the  testator,  and  the  general  words 
of  the  will,  though  there  was  a  limi- 
tation to  trustees  to  preserve  contin- 
gent remainders,  a  rmerance  to  issue 
male  living  at  the  time  of  the  decease 
of  the  devisee,  a  restriction  of  failure 
of  issue  male  to  the  lifetime  of  per- 
sons in  esse,  and  a  limitation  in  fee 
annexed  to  the  words  '«' heirs  of  the 
body.'*    Wright  v.  Pearson,     i.  110 

4  Devise  of  testator's  estate  at  A  to  his 
eldest  son  and  his  heirs,  and  in  de- 
fault of  such,  to  the  heiis  of  his  other 
children ;  his  estates  at  B  to  the  ho»- 
bands  of  his  two  daughters  in  like 
manner:  held,  the  former  an  estate 
tail,  the  latter  a  joint  estate  in  fee. 
Pickering  v.  Towera  i.  146 

5.  Devise  of  all  testator's  real  estates 
wheresoever  situate,  lying,  and  being : 
held,  not  to  include  leaseholds  as  well 
as  freehoMs.     Whitaker  v.  Ambler. 

i.  161 

0.  Devise  of  land  to  trustees  in  trust  to 
pay  an  anntiity,  and  subject  thereto  in 
trust  to  A,  for  life;  remainder  to 
trustees  to  preserve,  dtc. ;  remainder 
to  the  heirs  of  the  bodv  of  A ;  re- 
mainder to  testator's  right  heirs,  and 
the  residue  of  testator*s  personal  estate 
to  be  laid  out  in  land,  and  settled  to 

.  the  same  uses;  held,  tliat  A  was  en- 
titled to  an  estate  tail  in  the  lands  to 
be  purchased.    Austen  v.  Taylor. 

i.aei 

7.  Devise  of  an  estate  at  A.  to  I.  H.  for 
life,  remainder  to  the  issue  male  of 
L  H.  and  to  his  and  their  heirs,  share 
and  share  alike;  and  for  want  of  snch 
issue ,  to  the  issue  female  of  L  H., 
and  to  her  and  their  heirs,  share  and 
share  alike ;  and  for  want  of  such 
issue,  over:  and  an  estate  at  B.  to 
I.  H.  for  life ;  remainder  to  the  issue 
male  of  his  body,  and  to  their  heirs ; 
and  for  want  of  such  issue,  over ;  with 
a  proviso  to  charge  the  premises  for 
such  person  as  would  take  next  in 
remainder,  in  case  I.  H.t  or  his  issue 
alienate,  ^c. ;  I.  H.  had  two  daogh- 
ters,  and  suffered  a  recovery  of  the 
estate  at  R :  held,  that  he  took  an 
estate  tail,,  and  that  the  provieo  wa^ 
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repugnant  to  the  estate.  King  v. 
Burcbell.  i.  424 

8.  Devise  of  premises  to  A,  and  the 
issue  of  his  body,  and  for  want  of 
such  issue,  over ;  is  an  estate  tail  in 
A.    University  of  Oxford  v.  Clifton. 

i.473 

0.  Devise  of  the  residue  of  the  testator's 
real  ^nd  personal  estate  to  his  execu- 
tors in  trust  for  A  till  he  should  at- 
tain twentv-one,  and  then  that  the 
trust  should  cease :  held,  to  give  the 
whole  beneficial  estate  to  A.  Peat  v. 
Powell.  i.  479 

10.  Devise  of  all  my  estate  at  C.  H.  to 
A  for  life ;  remainder  to  B  &.  C,  is  a 
devise  in  fee  to  B  &.  C.  Price  v. 
Gibson.  ii.  115 

11.  A  having  agreed  to  purchase  a 
real  estate,  the  purchase-money  for 
which  exceeded  the  amount  of  his 
personal  estate,  by  his  will,  made  a 
few  days  afterwards,  attested  by  three 
witnesses,  as  to  the  toordly  goods 
that  it  had  pleased  God  to  bless 
him  toiih,  gave  and  bequeathed 
to  his  wife  and  two  sons,  aU  his 
goods,  cattle,  chattels^  personal  es- 
tate, and  effects  whatsoever  /  and  in 
case  they  died  without  issOe,  &c. 
gave  the  children's  share  of  the  per- 
sonal estate  and  effects  over :  testator 
dying  before  the  purchase  could  be 
completed :  held  that  the  agreement 
ought  to  be  specifically  performed; 
and  that  the  words  of  the  will,  being 
insufficient  to  comprehend  real  estate, 
the  estate  ought  to  be  conveyed  to 
the  eldest  son  and  his  heirs,  &c. 
Cave  v.  Cava  ii.  139 

12.  Where  testatrix  by  will  directed  a 
sum  of  money  to  be  laid  out  in  land, 
and  settled,  after  some  previous  limi- 
tations, on  her  own  right  heirs,  and 
afterwards  made  a  general  residuary 
devise  of  all  her  real  and  personal 
estate :  held,  that  upon  the  evident 
intent  of  the  testatrix  to  exclude  the 
i-esiduary  devisee,  the  heir-at-law  was 
«atiiled  to  a  remainder  in  fee  in  the 
iands  to  be  purchased.  Robinson  v. 
Knight  iL  155 

13.  The  rule  that  a  man  cannot  make 
his  right  heir  a  purchaser  is  confined 
to  the  estate  of  which  he  is  seised. 

ib.  159 
J.4.  By  devise  of  all  testator*s  goods  and 
chattels  in  and  about  his  dwelliog- 
house  and  out-houses  at  A.  at  his 
death:  held,  that  running  horses 
passedt  Countess  Gower  v.  Earl 
Gower.  ii.  201 

See  Contingent  Remainder  1.  Descent 
h  Interest  2.  Legacy  1, 2, 3, 4, 5, 6. 


Personal  Estate.  2,  3,  4,  5,  6,  7*  8. 
Residuary  Legatee  1. 

DONATIO  CAUSA  MOBTISu 
Sec  Slave  1. 

DOWER. 
See  fUection  3.  Jointure  1. 


E. 
ELECTION. 

1.  Part  of  testator's  estate  being  in 
settlement,  he  devised  all  his  estates. 
&c.  in  general  words;  held,  that  there 
was  not  such  an  indication  of  his  inten- 
tion to  dispose  of  that  over  which  he 
had  no  power,  as  to  induce  a  court  to 
compel  the  devisee  to  elect  Forres- 
ter V.  Cotton.  i.  533 

2.  Testator  possessed  of  freehold  and 
copyhold  not  surrendered,  of  which 
latter  his  mansion-house  was  part, 
after  certain  legacies,  devises  all  his 
real  and  personal  estate  to  his  wife 
for  life;  remainder  to  his  heir-at-law; 
held,  from  an  expression  in  his  will, 
if  she  should  think  proper  to  reside 
at  his  said  manston-Aousf ,  that  the 
testator  intended  to  devise  his  ooot- 
hold,  and  that  the  heir  therefore  oogot 
to  be  put  to  his  election.  Unett  v. 
Wilkes.  iL  187 

3.  Devise  of  an  annuity  to  testator's  wife 
during  her  widowhood,  charged  oo  his 
real  estate;  held,  that  she  must  elect 
to  take  either  under  the  will,  or  her 
dower.  Arnold  v.  Kempstead.  iL  236 

See  Conditional  Legacy  2. 

EQUITY. 

1.  Nothing  is  looked  upon  in  equity  is 
done,  but  what  ought  to  have  been 
done,  not  what  might  have  been  done. 
Burgess  v.  Wheate.  L  186,  per  M.R. 

2.  Equity  as  old  as  Bracton. 

ib.  194,  per  stmdL 

3.  Where  plaintiff  has  no  right,  defen- 
dant may  hold  till  a  better  right  ap- 
pears, ib.  213,  per  eumd, 

4  The  arms  of  equity  are  at  preeeot 
very  short  against  the  prerogative. 

ib.  256^  per  C.  S. 
See  Boundaries  3. 

EQUITY  OP  REDEMPTION. 
1.  The  equity  of  redemption  in  this 
court  is  the  fee  simple  of  the  land;  will 
descend,  may  be  granted,  devised,  en- 
tailed, and  barred  by  a  common  recov- 
ery ;  which  proves  that,  in  coDaideia- 
tion  of  this  court,  it  is  such  an  estate 
as  there  may  be  a  seisin  o£  BuigeB 
v.  Wheate.  L225^^erC.J. 
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2L  The  principle  tiiat  wbere  two  distinct 
estates  are  mortgnEred  for  two  distinct 
debts,  a  separate  redemption  cannot 
be  decreed,  operates  as  loog^  as  the 
equities  of  redemption  remain  united 
in  the  same  person*    Willie  v  hagg, 

iL76 

See  Mortga^ifor  and  Mortgagee  1,  2,  6. 
Uses  and  Trusts  6. 

ESTATE   FOR  LIFE. 
See  Perpetuity  1,2.  Personal  Estote  4. 

ESTATE  TAIL. 
See  Devise  1, 3,  4,  6,  7, 8.    Perpetuity 
1,  2.    Personal  Estate  2, 3,  5,  6,  7, 8. 

ESCHEAT. 
1.  Right  of  escheat  not  founded  on  want 
of  an  heir,  but  of  a  tenant  to  perform 
the  services.    Burgeos  v.  Wlieate. 
i.  201,|>frM.  R. 
j3L  The  crown  takes  an  estate  by  for- 
feiture, subject  to  the  engagements 
and  incumbrances  of  the  person  forfeit- 
ing, ib.  203,  per  eund. 

3.  The  opinion  that  the  lord  tekes  the 
escheat,  subject  to  the  trast,seems  not 
warranted,  though  no  opinion  given 
upon  it  lb.  per  eund. 

4.  So  far  from  the  lord  taking  any  ben- 
efit as  heir  or  assignee,  he  is  distin* 
guished  from  both,  and  excluded  from 
the  privilege  which  the  heir  had  by 
ooraaum  law,  and  the  assignee  by 
statute*  ib.  208,  per  eunJL 

5.  For  the  purpose  of  binding  the  lord 
ia  escheat,  deeds  have  been  held  good 
against  him,  that  would  have  been 
void  in  other  respects.  Burgess  v. 
Wheate.  i.  20Q,  per  etmd. 

6.  Case  of  a  purchase,  end  the  money 
paid  by  the  purchaser,  who  dies  with- 
out heir  before  any  conveyance :  M. 
R.  of  opinion,  that  the  lord  could  not 
pray  a  conveyance. 

ib.  211,  per  eund. 

7.  Though  the  lord  is  sometimes  called 

n$i  fueres,  it  is  always  to  his  prcju- 
;,  and  never  to  his  benefit. 

ib.  208,  pcretinrf. 

8.  That  land  escheated  should  be  subject 
to  the  trust,  seems  most  consistent 
with  the  lord^s  right,  whether  it  be 
considered  as  a  reversion  or  a  caduca- 
ry  possession.  ib.  229,  per  C.  J. 

9.  In  freeholds  the  form  of  the  lord*s  con^ 
currence  not  being  necessary,  he  is 
always  considered  as  much  bound  as 
if  he  were  a  party  to  the  deed  of  alien- 
ation which  makes  the  trust;  because 
the  power  which  the  tenant  now  has 
by  law  is  equivalent  to  the  lord^s 
consent  to  the  grant  when  it  was  a 
strict  reversion.      ib.  232,  |ier  eund. 


10.  The  legal  ri^t  of  eedheat  arises 
under  the  law  of  eofeoffment,  by 
which  the  lord  gave  the.  land  to  the 
tenant  and  his  heirs,  under  a  tacit 
condition  to  revert,  if  he  died  without 
heirs.  ib.  2il,per  C.  S. 

11.  The  latitude  given  to  the  donee  to 
hold  to  himself,  ais  heirs  and  assigns, 
reduced  the  conskleralion  of  reverter 
to  the  single  event  ofdefeeium  ienenr 
tie  dejure.    Burgess  v.  Wheate. 

L  242,  per  eund. 

12.  The  law  of  escheat  had  no  regard 
to  the  tenant's  right  to  the  land,  but 
only  to  his  right  of  seisin. 

ib.  243,  per  eund. 

13.  The  reason  why  there  was  no 
escheat  on  the  death  of  cestui  que 
use  in  equity,  was,  that  on  sttch  event 
no  use  remained,  and  coneequeotly  no 
grounds  for  the  subpoena. 

ib.  244,  per  eund. 

14.  Confiscations  repugnant  to  the  ge- 
nius of  a  free  country,  and  confiiM 
to  the  single  case  of  a  vacant  posses- 
sion, ib.  253,  per  eund, 

15.  The  escheat  has  no  necessary  but 
only  a  casual  dependence  upon  the 
old  use,  which  may  be  determined, 
and  no  new  one  raised,  and  yet  the 
lord  have  no  claim  to  his  escheaL 

ib,W8,  per  euni. 
See  Trust  1. 

EXECUTOR. 

Where  testator  bad  directed  that  his 
executors  should  not  be  liable  for  each 
other's  acts  one  of  them,  who  was  in 
^ood  credit  at  the  time,  having  called 
m  a  mortgage,  and  received  the  mo- 
ney, sends  round  the  assignment  to 
his  co-executors,  who  execute  it,  and 
sign  a  receipt:  held,  that  as  no  part  of 
the  money  bad  come  to  their  hands, 
they  should  not  be  answerable.  West- 
ley  v.  Clarke,  i.  357 

EXECUTORY  DEVISE. 
See  Descent  1.    Contingent  Remaiu- 
derL 

EXONERATION. 
Devise  of  real  estate  to  testator's  wife, 
her  heirs  and  assigns,  in  trust,  by  sale 
of  so  much  and  such  pa ||  of  the  prem- 
ises as  should  be  neceseary,  to  advance 
and  raise  so  much  money  as  would 
fully  pay  off  and  satisfy  all  his  just 
debts  and  funeral  expenses,  and  all  the 
residue  to  her  for  life,  remainder  to 
testator's  heirs  on  her  body  begotten. 
Testator  gave  to  his  uncle  bis  tobac- 
cobox,  and  the  residue  of  his  persor" 
estate  whatsoever  to  his  wife  for 
and  appointed  her  executrix:  helc 
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penonA  estate  oot  exonerated  from 
the  payment  of  debts.  Stephenson  v. 
Heathcote.  i.  88 


FAMILY  AGREEMENTS. 

The  court  will  support  contracts  entered 
into  to  preserve  the  peace  of  families; 
and  therefore,  where  a  sou  upon  his 
marriage  joined  with  his  lather  in 
resettling  the  estate,  and  by  a  memo- 
randum executed  at  the  same  time, 
agreed  to  secure  5002.  to  each  of  his 
sisters :  held,  that  there  was  sufficient 
consideration  for  the  court  to  decree 
a  specific  performance  of  this  agree- 
ment,'U]  attempt  to  shew  that  it  had 
been  obtained  by  an  undue  exercise 
of  parental  influence  having  failed. 
Wycherley  v.  Wycherley.       ii.  175 

See  Voluntary  Agreement  4. 

FEME  COVERT. 

1.  Wife  held  to  be  entiUed  to  a  provis- 
ion against  the  particular  assignee  of 
the  husband,  for  valuable  considera- 
tion, of  the  whole  of  her  eouitable 
interest  Earl  of  Salisbury  v.  Newton 

i.370 

2.  The  equity  of  compelling  the  husband 
to  make  a  settlement  out  of  the  wife*8 
estate,  does  not  survive  to  the  children, 
but  is  personal  to  her.  Scriven  v. 
Tapley.  ii.  337 

See  Jointure  1. 

FEOFFMENT. 
See  Declaration  of  Trust  1. 

FIRE. 
See  Lessor  and  Lessee  I. 

FORFEITURE. 

Clause  of  re-entry  in  a  lease  for  three 
lives  in  case  lessee  or  his  executors, 
&c.  should  lease  for  more  than  seven 
years  without  licence,  the  third  life 
being  in  possession  under  his  lather's 
will*  and  being  his  executor,  leased  for 
fourteen  years:  held,  that  it  was  no 
forfeiture,  as  be  had  not  notice  of  the 
condition,  and  as  the  lease  could  not 
extend  beyond  the  life  of  the  lessor,  it 
could  not  pass  an  interest  for  fourteen 
years  certain.    Northcote  v.  Duke. 

ii.  319 

FORGERY. 
See  Trustee  5,  6. 

FRAUD. 
/.  Sale  declared  to  be  made  subject  to 


the  trusts  of  testator's  will,  where 
under  a  decree  that  his  real  estate 
(which  was  devised  in  strict  settle- 
ment, subject  to  debts),  should  be  sold, 
the  sale  had  been  effected  by  collusion^ 
between  the  creditors  and  tenants  for 
life.    Manaton  v.  Molesworth.    i.  18 

2.  Fraudulent  conveyance  set  aside  as 
sgainst  a  purchaser  with  notice,  not- 
withstanding a  great  length  of  time 
which  had  elapsed  since  the  original 
transaction.    Alden  v.  Gregory. 

ii.28D 

See  Appointment  1.  Champerty  1. 
Public  Policy  1.    Release  1. 


GAMING  TRANSACTION. 
Issue  directed  to  try  whether  an  agree- 
ment to  carry  on  an  illegal  game,  and 
.  a  contribution  for  that  purpose,  had 
been  made  or  not.    Nash  v.  Ash. 

i.378 

GENERAL  RELIEF. 
See  Practice  8. 

GRANDCHILD. 

1.  Opinion  given  that  the  word  grmU- 
children  in  a  will,  comprehends ^reof 
grandchildren,  unless  tbe  intention 
appears  to  the  contrary ;  in  the  pre- 
sent case  it  was  so  held,  on  the  groand 
of  tbe  testatrix  having^  in  another 
pait  of  the  will  described  a  mat 
granddaughter  as  a  granddau^ter. 
Hussey  v.  Berkeley.  iu  194 

3  Widow  of  a  mndson  held  not  to  be 
comprehended  under  tbe  descriptioa 
of  a  granddaughter.  ih. 


H. 
HEIR  AT  LAW. 
See  Descent  1.    Devise  12, 13.    Elec- 
tion 2.    wai2,3. 

HUSBANDRY. 
See  Covenant  1. 


INCUMBENT. 
See  Chapel  of  Ease  1. 

INCUMBRANCE. 

1.  A  created  a  trust  for  the  payment  of 

incumbrances  out  of  the  rents  and 

profits  of  his   real  estate,  part  of 

which  being  subject  to  the  arrears  of 
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a  rent  charge  to  the  crowo,  dis- 
charged by  a  privy  sea),  provided 
5000/.  be  paid  to  B  and  C,  for  accur- 
ing  which  a  term  created  by  act  of 
Parliament;  held,  that  this  was  a 
debt  affecting  the  estate,  and  not 
within  the  trusts  of  the  deed,  and 
therefore  that  the  tenants  for  life 
mast  keep  down  the  interest  Earl 
of  Peterborough  v.  Mordaunt. 

i.  474 

2.  Where  heir  inherits  a  mortgaged 
estate,  if  he  executes  a  new  cove- 
nant and  bond,  with  a  new  eqaity  of 
redemption,  he  makes  the  debt  his 
own,  and  his  personal  estate  shall  be 
primarily  liable.  Donisthorpe  v.  Por- 
ter, ii.  162 

See  Registry  1. 

INFANT. 
See    Conversion  of  Estate  1.     Join- 
ture 1. 

INFORMATION. 
See  Relator  1. 

INJUNCTION. 
See  Copyright  1,  2,  8.    Lessor  and 
Lessee  I. 

INQUISITION. 
An  inquisition  will  not  entitle  the  crowh 
to  seize  where  there  is  a  legal  title  in 
possession.    Surges  v.  Wheate. 

i.  ISB,  per  M.R. 

INSURANCE. 

Satisfaction  having  been  made,  under  a 
royal  commission  for  distribution  of 
prizes,  to  the  insured,  such  of  the 
insurers  as  had  paid,  held  entitled  to 
restitution  though  foreigners ;  but  not 
those  who  had  compounded  and  re- 
nounced salvage.  Blaauwpot  v.  De 
Costa.  i.  130 

See  Lessor  and  Lessee  1. 

INTEREST. 

1.  Interest  refused  upon  a  stale  demand. 
Merry  v.  Ryves.  i.  1 

2.  Devise  to  A  for  life,  with  remainder 
to  his  first  and  other  sons,  remainder 
to  his  daughters;  and  in  default  of 
such  issue,  the  premises  to  stand 
charged  with  two  sums,  to  be  paid 
aller  the  death  of  A  without  issue, 
and  subject  to  such  charge  over,  with 
a  power  to  A  of  jointuring  the  whole 
estate,  which  Me  executed,  A  dying 
without  issue,  held  that  the  sums  only 
carried  interest  from  the  death  of  the 
jointress,  who  survived  him.  Rey- 
nolds V.  JMeyrick.  i.  p.  48 1 


ISSUE. 
See  Gaming  1.    New  Trial  1.    Will 
2,3. 


JOINT  STOCK  COMPANt. 
See  Trustee  5,  6. 

JOINTURR 

1.  Determinations  of  the 'Lord  Chan- 
cellor, 1st,  That  the  statute  of  27  H. 
8,  which  introduced  jointures,  extends 
to  adult  women  only,  infants  not  be- 
ing particularly  named;  and  there- 
fore that,  notwithstanding  a  jointure 
on  an  infant,  she  may  waive  the 
jointure,  and  elect  to  take  dowen 
2dly,  That  a  covenant  by  the  hus- 
band that  his  heirs,  executors,  or  ad- 
ministrators, shall  fny  the  wife  an 
annuity  for  her  life  m  foil  for  her 
jointure,  and  in  bar  of  dower,  with- 
out expressing  that  it  shall  be  charged 
on  any  particular  lands,  or  be  secured 
out  of  lands  generally,  is  not  a  good 
equitable  jointure  within  thQ  statute. 
3dly,  That  a  woman,  being  an  infant 
cannot,  by  any  contract'  previous  to 

.  her  marriage,  bar  herself  of  a  distri- 
butive share  of  her  husband's  person- 
alty in  case  of  his  dying  intestate  : 
reversed  on  appeal  by  the  House  of 
Lords.  Drury  v.  Drury.  ii.  p.  39 
Earl  of  Buckinghamshire  v.  Drury. 

ib.  60 

2.  Husband  having  a  power  to  make  a 
jointure  of  any  part  of  the  estate  not 
exceeding  4001.  per  annum,  covenants 
on  his  marriage  to  settle  lands  of  the 
yearly  value  of  400i.  clear  of  taxes 
and  reprizes ;  he  afterwards  makes  a 
settlement  of  lands,  with  a  covenant, 
that  if  they  should  fall  short  of  400/. 
per  annum,  he  would  make  up  tlie 
deficiency :  held,  that  the  settlement 
was  intended  as  an  execution  of  the 
power,  and  the  making  the  jointure 
ciear  of  taxes  and  reprizes  in  the 
articles  was  a  mistake.  Countess  of 
Londonderry  v.  Wayne.  il  170 

3.  Where  lands  of  a  specified  annual 
value  are  settled  in  jointure  pursuant 
to  a  power,  the  value  is  to  be  es- 
timated at  the  death  of  the  husband. 

ib. 

V 

JURISDICTION. 
See  Practice  5. 


L. 
LACHES. 
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,  LAY  IMPROPRIATOR. 
See  Tithes  1. 

LEASE. 
See  Forfeitare  1.    Mistake  1.    Quasi 
,     Tenant  in  tail  1.    Renewal  2. 

LEASEHOLD. 
See  Devise  4,  5.    Renewal  2. 


and  in  case  there  shall  be  hot  one 
younger  son,  then  the  whole  to  him : 
held,  that  B  took  only  a  life  interest, 
sabiect  to  which  his  younger  ebikiren 
took  the  w  hole.  Garden  v.  Pulieney. 
ii.323 
See  Ademption  1.  Condition  L  Con- 
ditional Legacy  1,  2,  a  Satis&c^ 
tion  1. 


LEGACY. 

1.  Bequest  to  the  children  of  testator^s 
daughter,  to  the  number  of  four,  of 
the  sum  of  1000/.  each,  if  more,  the 
4000/.  to  be  divided  between  such  as 
should  be  living  at  testator's  death ; 
but,  if  his  daughter  should  die  with- 
out issue,  then  over;  a  child  by 
another  husband,  bom  after  testator's 
death,  cannot  take,  and  the  bequest 
over  is  good,  being  not  a  limitation 
over,  bn^an  absolute  legacy.  Salk- 
eld  V.  Vernon.  i.  64 

2.  Residue  of  testator's  estate  directed 
to  be  invested  in  government  secur- 
itiesi  and  the  interest  paid  to  his  wife, 
and  after  her  death  to  be  sold,  and 
the  money  thereby  arising  to  be  di- 

'  vided  amongst  his  daughters  and 
grandchildren:  held  that  the  share  of 
a  daughter  dying  in  the  lifetime  of 
the  wife,  was  vested.  Hatch  v.  Mills. 

i.842 
8.  Residuary  bequest  to  *'  the  said  A. 
C."  there  being  two  persons  of  that 
name,  (A.  C.  of  St  1,  and  A.  C.  of 
H.),  both  of  whom  were  specific  leg- 
atees :  held,  from  the  manifest  intent 
of  the  testator,  apparent  on  the  &ce 
of  the  will,  that  the  former  was  en- 
titled.   Fox  V.  CoUina  ii.  107 

4.  Legacy  to  trustees  to  be  put  out 
upon  security,  the  interest  to  be  paid 
to  A,  and  in  case  he  marry  or  die, 
the  interest  to  be  paid  to  B  in  trust 
fbr  her  till  she  came  to  the  age  of 
twenty-one  years :  held,  that  B,  was 
absolutely  entitled  to  the  legacy. 
Hale  V.  Beck.  ii.  229 

5.  Testator  gives  to  his  executor  an 
annuity  of  200/.  charged  on  his  real 
estate,  and  payable  at  certain  speci- 
fied periods;  by  a  codicil,  attested  by 
two  witnesses  only,  he  gives  him 
another  annuity  of  100^,  payobk  as 
mentioned  in  his  wUl:  held,  that  the 
executor  was  entitled  to  both,  the 
latter  aimuity  being  paj^able  out  of 
his  personal  estate.  Wright  v.  Lord 
Cadogan.  ii.  230 

6.  Bequest  of  money  in  the  funds  to  A 
in  trust  for  B  an  infant,  and  for  such 
yonnffer  son  or  sons  as  B  shall  have, 
equafly  to  be  divided  between  them ; 


♦LEGATEE. 
1.  Description  of  legatee,  which  it  was 
doubtful  whether  it  applied  to  mother 
or  daughter,  held  from  the  conslnic- 
tion  to  mean  the  former:  extrinsic 
evidence  admitted,  but  held  to  aotioant 
to  nothing.    Hussey  v.  Berkeley. 

ii.l9l 
See  Legacy  3. 

LENGTH  OP  TIME. 

See  Fraud  2. 

LESSOR  AND  LESSEE. 
Whether  lessee  of  a  house,  who  is  under 
covenants  to  repair,  accidents  by  fire 
excepted,  the  house  being  burnt  down, 
and  lessor,  who  had  insured,  having 
received  the  tnstcrafice-money,  but 
neglecting  to  rebuild,  is  entitled  to  an 
injunction  till  the  house  is  rebuilt, 
against  an  action  at  law  brought  by 
the  lessor  for  the  rent,  quere.  Cam- 
den V.  Morton.  Brown  v.  Quilter. 
iL2I9 

LIEN. 
Master  being  turned  out  of  possession 
upon  the  vessePs  being  captured,  does 
not  deprive  him  of  his  lien  fbr  the 
freight  in  case  of  her  recapture.  Ex 
forte  Cheesman.  ii  161 

LIMITATIONS. 

1.  Limitation  of  a  leasehold  estate  in  a 
marriage  settlement  afler  the  decease 
of  husband  and  wife,  in  trust  for  soeh 
child  and  children  as  they  should  ap- 
point; and  in  de&olt  of  appoint- 
ment, to  all  and  every  the  child  and 
children  equally :  held,  to  be  a  vested 
remainder,  which  opened  to  take  io 
the  issue,  as  they  came  tn  esse.  Law- 
rence V.  Maggs.  L  453 

2.  Settlement  after  marriage  of  stock 
which  bad  been  the  wife's  property, 
in  trust  for  the  husband  for  life,  tbea 
to  the  wife  for  life,  and  then  to  the 
heir  male  of  the  body  of  husbaad  and 
wife,  in  default  of  such  heir  male,  to 
the  heirs  female,  dtc.  with  a  dense 
that,  if  the  husband  should  settle 
lands  of  equal  value  to  the  like  uses, 
the  stock  should  be  re-aaagned  to 
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him";  a  son  beioff  afterwaxda  born, 
who  died  in  the  lifetime  of  the  father, 
without  ieroe,  and  under  age :  held, 
that  the  property  vested  in  the  father, 
and  passed  by  his  wilL  Le  Rousseau 
V.  Rede.  ii  1 

LITERARY  PROPERTY. 
See  Copyright  1, 2,  a 

LUNAllC. 
See  Relator  L 


M. 
MANORS. 
See  Boundaries  1. 

MARRIAGE. 
See  Condition  1.  Consent  1.    Revoca- 
tion 1. 

MARSHALUNG  ASSETS. 
See  Charitable  Uses  a 

MASTER  OF  VESSEL. 
See  Lien  1. 

MERCHANTS'  ACCOUNTS. 

Merchants'  accounts,  after  six  years  total 
discontinuanee,  within  the  statute  of 
limitations.     Martin  v.  Heathcote. 

iLieo. 

MERGER. 

1.  A  devises  certain  premises  (subject 
to  a  mortg^age  of  3500/.)  to  his  three 
daaghters,  to  be  divided  equally ;  one 
dies;  mortgagee  bequeathes  to  the 
two  survivors  all  the  money  doe  on 
the  mortgage  and  the  interest,  so 
that  it  do  not  altogether  exceed  4000/., 
and  if  it  do  not  amount  to  4000/.,  then 
to  be  made  up;  the  other  daughter 
dies,  leaving  all  her  real  and  personal 
estate  to  Sie  third;  held,  that  the 
charge  is  merged  in  the  inheritance. 
Price  V.  Gibson.  ii.  115 

2.  Where  a  person  is  entitled  to  a  sum 
of  money  charged  upon  an  estate,  and 
secured  by  a  term  of  years,  and  after- 
wards becomes  entitled  to  the  fee- 
simple  of  the  estate,  a  court  of  equity 
extinguishes  the  equitable  lien,  ex- 
cept m  the  case  of  creditors  or  of  in- 
fancy. Dooisthorpe  v.  Porter,  ii.  1^ 

MlSREPRESiS^TATION. 
See  Vohinteer  4. 

MISTAKE.      • 
1.  Where  a  lease  had  been  granted 
with  a  covenant  for  renewal,  and  also 


the  deputation  of  a  heepershipt  with 
a  memorandum  to  renew  concui^ent- 
ly  with  tho  lease ;  and  upon  renewal 
a  few  days  before  the  expiration  of 
the  term,  the  renewed  deputation  tiad 
been  by  mistake  made  for  the  residue 
of  the  old,  instead  of  for  the  new ' 
term:  held,  that  the  mistake  ought 
to  be  rectified ;  and  though  there  was 
a  covenant  in  the  lease  not  to  assign, 
yet  as  that  covenant  would  not  at  law 
have  prevented  an  underletting,  the 
same  relief  was  given  to  an  under 
tenant  as  the  original  lessee  would 
have  been  entitl^  to.  Jalabert  v. 
Duke  of  Chandos.  i.  872 

2.  Mistake  in  a  will  and  codicil  as  to 
the  amount  oi  a  fund  out  of  which 
younger  children  were  to  be  provided 
for,  rectified  on  the  evident  intent  of 
the  testator.  Brackenbury  v.  Brack- 
enbury.  ii.  275 

See  Notice  a 

MORTGAGOR  AND  MORTGAGEE. 

1.  Absolute  conveyance,  and  a  deed  of 
defeasance,  on  payment  of  mortgage- 
money,  during  the  joint  lives  of  mort- 
gagor and  mortgagee,  held  a  restraint 
upon  mortgagor;  and  a  redemption 
decreed,  there  being  also  fraudulent 
and  oppressive  conduct  on  the  part  of 
the  mortgagee.  Spurgeon  v.  Collier. 

i.  55 

2.  Conveyances  held  upon  the  cir- 
cumstances and  answer  of  defendant 
to  be  mortgages,  and  not  absolute 
conveyances;  and  defendant  having 
insisted  upon  their  being  absolute 
conveyances,  plaintifis  were  allowed 
to  redeem  with  costs.  England  v. 
Codrington.  i.  169 

3.  If  mortgagor  were  to  die  without 
heirs,  and  mortgagee  in  possession 
were  to  come  against  the  personal 
representatives  for  the  money  too, 
M.  R.  of  opinion,  that  the  court  would 
compel  him  to  re-convey,  not  to  the 
lord  by  escheat,  but  to  the  personal 
representative.    Burgess  v.  Wheate. 

Per  M.  R.  vol.  i.  211 
4  A  having  granted  a  mortgage  of 
anticipation  to  B  of  a  West  India 
estate,  being  found  upon  an  account' 
taken  to  be  greatly  indebted  to  him, 
releases  the  equity  of  redemption  to 
B  and  his  heirs;  it  not  appearing, 
however,  at  the  time  to  have  been 
intended  as  an  absolute  sale,  and  B 
having  both  by  letter  and  in  conver- 
sation stated  himself  as  being  only 
mortgagee  in  posseasron,  a  r^mp- 
tbn  wae  decreed.  Vernon  v.  Betbell. 
iLllO 
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5.  Deed  of  mortgage  ftt  5  jner  cent, 
cdhtained  a  proviso  that  as  often  as 
the  interest  should  be  paid  half  yearly 
on  the  days  appointed,  or  within  three 
months  next  after  each,  so  much 
should  be  deducted  as  would  make 
the  interest  S^  per  cent.  By  a  sepa- 
rate agreement,  mortgagee  covenant- 
ed not  to  call  in  the  money  within 
five  years,  unless  the  interest  should 
be  in  arrear.  The  first  half  year*s 
interest  not  having  been  tendered  till 
after  the  three  months,  but  the  second 
half  year's  interest  before:  held,  first, 
that  mortgagee  was  only  entitled  to 
interest  at  5  per  cent,  for  the  half- 
year  which  had  been  tendered  after 
the  time,  and  secondly,  that  in  conse- 
(^uencc  of  the  default,  be  was  entitled 
to  call  in  his  money.  Stanhope  v. 
Manners.  ii.  197 

6.  A  piior  incumbrancer  not  allowed  to 
turn  interest  into  principal  by  indorse- 
ment, as  against  a  subsequent  incum- 
brancer, of  whom  she  had  notice. 

<     Digby  V.  Craggs.  ii.  200 

7.  Mortgagee  hold,  notwithstanding  a 
recital  in  the  declaration  of  trust,  to 
have  obtained  a  security  to  the  extent 
of  the  interest  of  the  mortgagor  in  the 
premises.    Sheldon  v.  Cox.       ii.  224 

See  Equity  of  Redemption  2.    Priority 
'    1,2.    Registry  1.    Revocation  1. 

MORTMAIN. 
See  Charge  1.   ChariUble  Uses  1,  2,  S, 
4,6,6,7. 

MULTIPLICITY  OP  SUITS. 
See  Boundaries  1. 


age,  does  not  shew  such  an  interest 
in  him  as  to  put  a  purchaser  upon  en- 
quiry.     Howorth  v.  Deenu        i.  951 

2.  Proof  of  constructive  notice  by  oimp 
witness  not  sufficient  against  a  posi- 
tive denial  of  notice  by  the  answer. 

ibi 

8.  Where  in  the  office  copy  of  a  will  a 
whole  line  of  the  original  had  been 
omitted,  but  the  sense  was  left  in 
such  a  manner  as  to  give  reason  to 
suppose  that  the  original  contained  a 
limitation  in  taU  of  real  estate :  held, 
that  this  was  sufficient  to  put  a  pur- 
chaser upon  enquiry.  Surman  ▼. 
Barlow.  ii.  165 

4.  Notice  to  agent  held  to  sfiect  princi- 
pals, and  no  difference  in  this  case  fav 
nis  beinj?  owner  of  the  estate.  Shel- 
don V.  Gox.  iL  224 

5.  A  purchaser  is  not  bound  to  take 
notice  of  an  equity  arising  out  of  the 
mere  construction  of  words,  which 
are  uncertain,  and  the  meaning  of 
which  often  depends  upon  their  lo- 
cality. Cordwell  v.  Mackrill.  iL  347 

See  Bankruptcy  1.  Priority  2. 


N. 
NATURAL  SON. 
See  Power  1. 

NEW  TRIAL. 
New  trials  granted  in  issues  directed  to 
try  the  right  of  the  soil,  though  the 
judge  certified  in  favour  of  the  ver- 
dict; as  there  was  no  precedent  of  a 
decree,  where  the  inheritance  would 
be  bound,  being  made  upon  one  ver- 
dict only.  fSurl  of  Darlington  v. 
Bowes.  i.  270 

NON  DECIMANDO. 
See  Tithes  1. 

NOTICE. 
1.  Covenant  in  a  marriage  settlement 
that  tlie  husband  shall,  within  one 
year,  execute,  he  being  then  under 


O. 
ORPHANAGE. 
See  Baron  and  Feme  1. 


P. 


PARENTAL  INFLUENCE. 

1.  A  father  having  advanced  a  child  in  his 
infancy,  upon  his  coming  of  age,  takei 
a  bond  from  him  to  a  greater  amount 
than  the  sums  advanced:  held,  the 
bond  obtained  by  parental  influence, 
and  decreed  not  to  stand  as  a  security 
tor  the  sums  advanced,  but  to  be  set 
aside  altogether. 

2.  Loose  expression  in  a  letter  from  the 
son  held  not  to  be  a  confirmation. 
Carpenter  v.  Heriot  L  S38 

See  Family  Agreement  1. 

PARENT  AND  CfflLD.' 
See  Advancement  1.    Parental  Influ- 
ence 1. 

PAROL  AGREEMENT. 
See  Resulting  Trust  1.  Perjury  1. 

PAROL  EVIDENCE. 

1.  Parol  evidence  of  testatnr*s  intention 
to  give  his  personal  estate  exempt 
from  debts,  rejected.  Stephenson  v. 
Heathcote.  i.  3ft 

2.  Where  land  was  paid  for  with  the 
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money  of  A,  paiof  evidence  to  shew 
that  the  purchase  was  made  on  behalf 
of  A  refused.  Bvtlett  v.  Pickeregill. 

Ldl5 

PARTltlON. 
7wo  tenants  in  9omm^  in  tail  of  a  copy- 
hold estate  (where  the  entail  was 
barred  by  surrender)  enter  into  an 
agreement  for  a  partition,  and  make 
cross  surrenders  of  the  parts  allotted 
to  each  other:  held,  that  tlicy  only 
barred  a  moiety  of  their  respective 
estates,  and  that  the  agreement  to 
divide  cannot  operate  as  a  partition, 
particularly  in  the  case  of  copyholds, 
as  it  was  without  the  lord's  privity  ; 
nor  can  a  defendant,  claiming  under 
the  entail,  be  compelled  to  substantiate 
the  agreement    Oakeley  v.  Smith. 

l261 

PATRON. 
See  Chapel  of  Easel. 

PERJURY. 

A  defendant  having  been  convicted  on 
the  evidence  of  plaintiff  (among  other 
witnesses),  of  perjury,  in  denying  a 
parol  agreement  in  his  answer;  leave 
ibr  plaintiff  to  file  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  stat- 
ing this  conviction,  refused.    Bartlett 

.    V.  Pickersgill.  i.  515 

PERSONAL  ESTATE. 

1.  Court  not  to  inquire  into  the  amount 
of  the  personal  estate,  whether  suffi- 
cient or  not  to  pay  testator's  debts. 

i.  43 

2.  Bequest  of  the  residue  to  his  daughter, 
and  her  issue,  and  for  want  of  such 
iMue,  over;  the  limitation  over  too 
remote,  and  therefore  void.  Salkeld 
V.  Vernon.  i.  64 

a  Bequest  of  1002.  to  A,  to  be  improved 
till  he  should  attain  the  age  of  twenty- 
one  ;  and  in  case  he  should  die  before 
twerdyMmt  or  afterwards  without  is- 
sue,  then  the  money  to  be  equally 
divided  between  the  testator*s  sons  and 
daughter:  held  the  limitation  over  too 
remote.    Gray  v.  Shawne.        i.  153 

4  Testator  devises  leasehold  premises 
to  his  executor,  after  payment  of  cer- 
tain sums,  to  pay  the  rents  to  A  for 
life,  and  then  that  his  natural  daugh- 
ter should  Iiave  the  same  for  her  life ; 
and  in  case  she  should  die,  leaving  no 
lawful  issue,  he  bequeathed  the  pre- 
mises to  his  executors,  to  be  sold  for 
the  purposes  of  the  will :  held  the  de- 
vise to  the  executors  not  too  remote. 
Taylor  v.  Clarke.  iL  202 


5.  AppointmeiA  by  will  of  a  sum  of 
money  to  several  persons  upon  the 
death  of  testatrix's  son  without  issue, 
or  without  making  any  disposition  by 
will  or  deed,  held  to  be  too  remote 
and  void.    Grey  v.  Montagu.    iL  205 

0.  Bequest  of  money  to  testator's  wifo, 
and  the  issue  of  her  body,  and  failing 
such  issue  to  such  of  his  heirs  whom 
she  should  appoint  by  written  will: 
held,  tliat  the  subsequent  words  dui 
not  control  the  previous  limitation,  and 
therefore  that  a  bequest  over  of  the 
money  was  void,  as  being  too  remote. 
Houston  V.  Ives.  ii.  216 

7.  Bequest  of  money  to  A  upon  condi- 
tion that  he  should  pay  an  annuity  to 
B  and  in*  case  be  should  die  without 
issue,  then  to  be  equally  divided 
amongst  such  of  testatrix's  nearest  re- 
lations which  should  at  that  time  be 
living :  held,  the  bequest  over  was  too 
remote.    Destouches  v.  Walker. 

ii.261 

8.  Bequest  of  personal  estate  to  A  during 
his  life,  and  if  he  has  no  heirs,  then 
over :  held,  the  bequest  over  was  void, 
as  being  too  remote.  Bodens  v.  Lord 
Galway.  ii.  297 

See  Charitable  Uses  1.  Exoneration  1. 
Limitation  2. 

PERPETUITY. 

1.  Testator  devises  his  real  estates  to 
trustees,  to  several  persons  for  life, 
with  remainder  to  thejr  first  and  other 
sons  in  tail  male  successively ;  but  di- 
rects his  trustees,  upon  the  birth  of 
everv  son  of  each  tenant  for  life,  to 
revoke  the  uses  before  limited  to  their 
respective  sons  in  tail  male,  and  to 
limit  the  premises  to  such  sons  for 
their  lives,  with  immediate  remainders 
to  the  respective  sons  of  such  sons  in 
tail  male :  held,  that  this  clause  of  re» 
vocation  and  resettlement  was  void, 
as  tending  to  a  perpetuity,  and  being 
repugnant  to  the  estate  settled.  Duke 
of  Marlborough  v.  Earl  Godolphin. 

i.404 

2.  Power  of  alteration  of  estates  tail  as 
they  were  to  come  in  esse  into  tenan- 
cies for  life ;  held  to  be  void.  Heath 
V.  Heath.  ii.  330 

PLAINTIFF  AND  DEPENDANT. 
See  Perjury  1. 

PORTIONS. 
1.  Term  to  commence  after  the  &tber''s 
death,  to  raise  portions  for  younger 
children,  in  such  shares  and  propor- 
tions as  he  should  appoint,  for  want  of 
appointment,  equally,  to  sons  at  twen- 
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ty«one,  to  daugbtera  i(t  twentj-ooe  or 
marriage,  to  be  paid  inimediately  after 
the  decease  of  the  fhther :  with  sur- 
vivorship in  case  of  the  death  of  a 
child  before  its  portion  should  become 
due  and  payable.  The  Either  died 
without  making  any  appointment; 
held  the  portions  vested  at  twenty-one 
or  marriage  during  hii9  life.  Chol- 
mondeley  v.  Meyrick.  i.  77 

2.  Sums  of  money  appointed  by  deed 
and  will  to  A  for  life,  and  then  for  her 
daaghters  and  younger  sons,  payable 
in  such  shares,  &c.  as  she  should  ap- 
point, &c.  and  in  default,  in  trust  for 
all  her  daughters  and  jrounger  sons  in 
equal  shares,  to  be  paid  at  their  res- 
pective ages  of  twenty-one  yean;  and 
in  case  any  of  them  die  before  his  or 
her  portion  became  payable  to  the 
survivors :  held,  that  the  portions  vestp 
ed  in  the  children  at  twentv-ooe, 
during  the  lifetime  of  A.  Ekirl  of 
Salisbury  v.  Lambe.  i.  465 

3.  Covenant  in  marriage  articles,  that 
in  case  the  fiither  should  happen  to 
die  leaving  issue  male,  and  one  or 
more  younger  sons  or  daughter,  to 
raise  portions;  if  but  one  then  living 
1000/.,  if  two  1200/.,  if  three  1500/., 
to  be  paid  at  their  respective  ages  of 
twenty-one,  or  marriage,  in  such  pro- 
portions as  the  survivors  of  the  father 
and  mother  should  direct,  in  default 
of  such  direction,  equally:  held,  that 
the  share  of  a  son  who  attained  twen- 
ty-one was  vested,  though  he  died  in 
the  father's  lifetime.  Rooke  v.  Rooke. 

iL7 

4.  Where  portions  were  provided  for 
daughters  on  failure  of  issue  male,  to 
be  paid  at  twenty-one,  or  marria^ 
after  the  death  of  tlie  survivor  of  Sie 
father  or  mother;  the  father  having 
died,  and  there  being  an  only  daugh- 
ter, who  had  attained  twenty-one ;  it 
was  held,  from  the  clear  indication  of 
the  intention,  to  postpone  the  raising 
till  afler  the  death  of  the  survivor, 
that  the  portion  should  not  be  raised 
during  the  lifetime  of  the  mother. 
Veruey  v.  Earl  Vemey.  ii.  26 

5.  Excheouer  annuities  settled  upon  the 
husband  and  wife  for  their  lives,  and 
after  their  deaths  for  the  children  of 
the  marriage  in  equal  shares,  to  be 
assigned  and  made  over  to  the  chil- 
dren at  their  respective  ages  of  twen- 
ty-one years,  happening  after  the 
death  of^  the  survivor  of  the  husband 
and  wife :  if  any  attained  twenty-one 
in  their  lives,  to  be  paid,  assigned, 
and  made  over  within  three  months 
after  the  death  of  the  survivor,  unless 


-  sooner  directed^  with  a  provan  ibr 
survivorship  among^  the  chiklren,  if 
any  shouki  die  kefare  their  shares 
were  payable,  d&c.;  and  anotliery  that 
if  there  shoul^  be  no  child,  or  att 
should  die  before  anv  of  their  share 
should  be  payiMe,  me.  asafcresaid, 
then  for  the  husband  and  wife,  and  the 
survivor  and  executors,  &c  of  sueh 
survivor:  there  being  only  one  cfaiki 
who  attained  twenty-<i(pe,  biU  died  in 
the  life  of  the  mother,  who  survived 
the  husband :  held,  first  at  the  Rolla, 
and  afterwards  by  the  Lord  Chancel- 
k>r,  the  son*s  executor,  and  not  the 
mother*s,  was  entitled  to  the  annoitiea. 
Reynous  v.  Jeffreys.  ii.  965 

See  Ademption  1.  Mistake  2.  Satis- 
fkction  1. 

POWER. 
See  Appointment  1, 2,  d«  4,  5.    Perpe- 
tuity 1, 2.    BaroD  and  Feme  I. 

PLEA. 

Plea  of  purchase  from  one  having  a  re- 
versionary estate,  and  eansequently 
not  in  possession,  ovenroled,  beeaose 
it  did  not  set  out  how  the  penon  from 
whom  the  title  was  deduced  became 
entitled.     Hughes  v.  Garth,     ii.  168 

See  Award  1. 

PRACTICE. 

1.  An  appeal  or  rehearing  for  costs  only, 
allowed  under  particular  circumstan- 
ces.   Cowper  V.  Scott  i  17 

2.  An  original  and  two  supplemental 
bills  considered  bat  as  one  cause,  and 
therefore  but  one  deposit  Decessaiy. 

3.  Allowance  of  a  debt  in  the  master's 
report,  which  had  been  oteained  by 
fraud,  rectified,  the  pioiter  mode  of 
proceeding  being  by  origiiial  bill,  not 
by  bill  of  review;  and  held  that  it  was 
not  necessary  to  pray  specifically  that 
the  act  of  the  court  should  m  set 
aside,  plaintiff  having  made  asuffideat 
case  to  obtain  that  relief  under  the 
praver  for  general  relief.  Manatoov. 
Molesworth.  i.  18 

4.  A  bill  of  review,  with  matter  come 
to  the  party's  knowledge  since  the 
hearing,  lies  where  the  plaintiff  in  the 
bill  has  since  the  hearing  discovered 
matter  which  would  vary  the  decree: 
and  where,  if  such  matter  was  known 
to  the  other  party,  he  was  not  in  con- 
science obliged  to  have  discovered  it 
to  the  court  For  if  the  matter  wu 
known  to  the  other  party,  and  such  as 
in  conscience  he  ought  to  have  dia> 
covered,  he  obtains  the  decree  by 
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fraud,  and  it  ought  to  be  set  aside  by 
orijg^Dal  bill.  L  25 

5.  Filing  a  croea  bill  preveDtBanf  ob- 
jection to  the  jurisdiction.  L  190 

a&e  Relator  1. 

PRESCRIPTION. 
See  Tithes  1. 

PRIORITY. 
1.  Third  mortgagee,  having  pendente 
liie^  and  after  the  fint  mortgagee  had 
by  his  answer  eabmitted  (on  payment 
of  the  money  due  to  him)  to  asaign  to 
the  plaintii^  the  second  mortgagee, 
olitained  an  asignment  of  toe  first 
mcnrtgage,  decreed  to  be  entitled  to 
hold  the  estate  asainst  the  second 
mortgagee  till  he  should  be  paid  what 
was  due  to  him  upon  both,  he  having 
had  no  notice  of  tho  second  nxxrtffage 
when  he  advanced  his  money.  Bel- 
chier  v.  Butler.  L  528 

2.  The  custody  of  the  deeds  creating  a 
term,  accompanied  by  a  declaration 
of  the  trust  of  it  in  &vour  of  a  second 
incnmbraocer  without  notice  of  the 
prior  mortgage,  held  to  give  him  an 
ad  vantage  over  the  first  hicumbrancer, 
which  a  court  of  equity  would  not  de- 
prive him  o£  Stanhope  v.  Earl  Ver- 
ner.  iL  81 

S.  The  person  claiming  under  such 
eocond  incumbrancer,  upon  purchas- 
ing the  equity  of  redemption  from 
the  mortffaffor,  was  held  not  to  have 
relioquished  such  advantages  by  hav- 
ing covenanted  to  tetain  part  of  the 
purchase-money  to  redeem  the  prior 
mortgage,  as  it  was.also  agreed  that 
he  mij^ht  use  the  money  advcrsari- 
cHisly  in  esse  he  could  not  adjust  the 
matter  amicably.  Stanhope  v.  Earl 
Vemey.  ii.  p.  61 

PUBLIC  POUCY. 
Money  advanced  by  plaintifiT  to  the  de- 
fisndant  to  procure  him  a  commission 
in  the  marines,  decreed  to  be  refund- 
ed with  interest,  plaintiff  having, 
after  six  months,  been  discovered  to 
have  worn  a  livery,  and  being  tbere^ 

rn  discharged :  first  upon  grounds 
public  policy,  and  seoondfy,  as 
plaintiff  had  been  imposed  upon,  de- 
fendant knowing  that  be  was  incapa- 
ble of  holding  the  com  mission.  Mor- 
ris V.  M'Colk»ck.  ii.  190 
See  Spiritoal  Ascendancy  1. 

purchaser: 

See  Bankroptcy  L    PleaK 


QUASI  TENANT  IN  TAIL. 
Quasi  tenant  in  tail  of  a  freehdd  le 
for  lives  may,  by  surrendering  the 
old  lease,  and  taking  a  new  one  to 
himself,  bar  the  remainders  over. 
Gray  v.  Mannock.  iL  930 


R. 
REGISTRY. 

1.  Wheve  premises  had  been  sold  under 
a  decree,  held  that  the  lien  of  an 
incumbrancer  was  not  transferred  to 
the  purchase-money,  so  as  to  be  out 
of  the  registry  act;  and  he  was 
therefore  postponed  to  subsequent  io- 
cimibrancera.    Hennand  v.  Moore. 

i.  9Zt 

2.  Notice  of  an  unregistered  mortgage 
held  to  afiect  subsequent  mortgaffees, 
who  had  registered.    Sheldon  v.  Cox. 

ii.224 

RELATOR. 
In  an  information  at  the  relation  of  a 
Ipnatic,  a  proper  relator  was  directed 
to  be  appointed,  who  might  be  res- 
ponsible ibr  costs  of  the  suit  At- 
torney-General V.  Tyler.  iL  280 

RELEASE. 

A  release,  ex  wi  termini,  imports  a 
knowledge  in  the  releasor  of  what  he 
releases,  and,  therefore,  where  exe- . 
cutors,  (who  had  taken  the  opinion  of 
counsel,  which  they  had  not  commu- 
nicated), obtained  a  release  of  the 
orphanage  share  from  the  husband  of 
a  fireeman*s  daughter,  they  were  de- 
creed to  account  that  the  parties 
might  elect,  the  length  of  time  and 
alleged  loss  of  vouchers  being  no 
sufficient  bar  to  such  account  Sal- 
keld  V.  Vernon.  L  p.  64 

See  Volunteer  4. 

REMAINDER  MAN. 
A  party  who  is  plaintiff,  has  no  right, 
in  order  to  clear  his  own  title,  to 
bring  remainder-men  before  the  court 
upon  a  discussion  whether  a  prior 
remainder-man  has  title  or  not;  and 
therefore  a  bill  as  against  them,  dis- 
missed.   Pelham  v.  Gregory,    i.  518 

RENEWAL. 
1.  Bill  for  a  specific  performance  of  a 
covenant  for  renewal  dismissed,  it 
being  either  a  covenant  for  perpetual 
renewal,  and  if  so,  obtainea  without 
consideration  from  the  lesnr,  or  else 
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beingr  no  proof  of  its  having  been 
improperly  obtained,  a  croes  bill  to 
)iave  It  deqlared  void  was  dismiseed 
with  costs.  Redshaw  v.  Bedford  Le- 
vel Company.  i.  346 
2.  Where  a  leasehold  estate  for  lives 
was  settled  upon  the  husband  for  life; 
remainder  to  the  wife  for  life,  with 
remainders  to  the  children,  th^  hus- 
band having  renewed  by  putting  .in 
the  wife's  life,  is  to  be  considered  as 
a  creditor  upon  the  estate  for  the  fine 
and  charf^es  of  renewal  Lawrence 
V.  Maggs.  i  453 

RENT. 
See  Lessor  and  Lessee  1. 

REPUBLICATION. 
See  Charitable  Uses  10. 

REPUTED  OWNER. 
See  Bankruptcy  2. 

RESIDUARY  LEGATEE. 

Testator  gives  the  residue  of  his  per- 
sonal estate  to  his  three  children.  A, 
B,  and  C,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint 
tenants ;  but  by  a  codicil  revokes  C 
from  being  one  of  his  residuary  lega- 
tees, and  ffives  her  a  pecuniary  legacy 
instead :  held,  that  tnis  third  does  not 
belong  to  the  two  other  residuary 
legatees,  but  shall  go  according  to 
the  statute  of  distributkms.  Creswell 
V.  Chesslyn.  ii.  123 

See  Devise  9. 

REVOCATION. 
Testator  devises  real  and  personal  estate 
to  certain  uses,  and  afterwards  by 
deed  conveys  it  to  the  same  uses 
until  marriage,  and  then  to  new  uses; 
providing  for  his  intended  wife,  and 
the  issue  of  the  marriage:  afler  the 
deed,  and  before  marriage,  by  codicil 
attested  by  three  witnesses,  and  di- 
rected to  be  annexed  to  his  will,  he 
imposes  a  forfeiture  in  case  of  his 
wife  being  disturbed ;  and  after  the 
codicil,  marries :  held,  that  the  set- 
tlement revokes  the  will,  which  is 
republished  by  the  codicil;  that  the 
new  uses  springing  on  the  marriage 
do  not  revoke  the  codicil,  nor  the 
marriaffe,  as  being  contemplated  by 
the  will.    Jackson  v.  Hnrlock. 

iL263 

RUNNING  HORSE& 
See  Devise  11. 


S. 
SALE. 
See  Appointment  3.    Biddings  1. 

SATISFACTION. 
A  upon  his  second  marriage,  selllei 
land  to  raise  5000iL  for  the  children 
of  the  marriage :  having  four  chil- 
dren by  that  marriage,  he,  hf  bis 
will,  in  which  he  tak^  no  notice  of 
the  settlement,  gives  1000^  to  each 
of  them  as  his  and  her  portion  ."held, 
that  they  were  not  entitled  to  por- 
tions under  both  instruments,  and 
that  as  they  had  accepted  the  pro- 
vision by  the  will,  th^  were  booDd 
by  such  acceptance.    Byde  v.  B;[de. 

iL  19 

SATISFIED  TERM. 
See  Priority  2. 

SECRET  TRUST. 
See  Charitable  Uses  6,  a 

SEISIN. 
See  Equity  of  Redemption  1.    Escheat 
12. 

SETTLEMENT. 

1.  Settlement  after  marriage,  held  vol- 
untariljr«  proof  of  its  wing  been 
made  m  pursuanceof  a  patrol  pro- 
mise before  marriage  fiiiling,  and  court 
of  opinicsn,  that  even  if  such  promise 
had  been  proved  to  have  easted,  it 
would  not  have  supported  a  settle- 
ment made  after  marriage.  SpoijieoD 
V.  Collier.  l  55 

2.  Where  a  mother  who  was  tenant  for 
life  with  remainder  to  her  son  in  lee, 
who  was  under  age,  covenanted,  on 
his  marriage,  that  ^ey  would  settle, 
within  two  years,  an  estate  oo  the 
heirs  male  of  the  marriage ;  bill,  for 
a  specific  performance,  by  decreeing 
a  strict  settlement,  dismissed:  and 
even  if  it  had  appeared  that  there 
had  been  a  sufficient  covenant  for 
that  purpose,  a  great  length  of  time 
having  ekpsed,  and  none  oftbe  parties 
havinff  asserted  their  rights,  the  ooort 
would  not  have  interfered.  Haworth 
V.  Deeme.  L351 

3.  The  court  will,  from  the  geneial 
frame  of  a  settlement,  collect  the  in- 
tent  contrary  to  the  express  words  of 
a  particular  clause,  and  therefore, 
where  an  estate  in  N.,  part  of  the 
geneial  estate,  was,  in  defaalt  of  issue 
male  of  that  marriage^  limited  to  the 
first  and  other  dau^tors,  and  terms 
were  created  of  the.  whole  estate,  to 
raise  portions  for  danghten,  payable 
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a  t  certmin  timet,  and  in  certain  events; 
and  in  case  there  was  no  issue  male 
of  that  marriage,  such  portions  were 
directed  to  be  augmented;  with  a 
proviso,  that  in  case  any  daughter 
should  be  entitled  to  the  estate  in  N., 
before  the  portion  appointed  for  her 
should  be  to  be  paid^  then  her  portion 
should  cease,  and  not  be  paid :  there 
being  an  only  daughter,  and  the  fa- 
ther having  died  without  issue  male 
after  her  portion  was  vested,  held, 
that  she  ought  to  be  considered  as  an 
eldest  son,  and  that  she  was  not 
entitled  to  the  augmented  portion, 
though  the  estate  vested  after  it 
became  payable.  Earl  of  Northum- 
berland V.  Earl  of  Egremont 

L4d5 
4.  Where  articles  were  entered  into 
previous  to  marriage,  for  settling  by 
the  wife's  fother  lands  to  the  use  of 
the  husband  and  wife  for  their  lives, 
and  the  life  of  the  survivor,  and  after 
the  death  of  the  survivor,  to  the  use 
of  the  heirs  of  the  body  of  the  hus> 
band  on  the  wife,  remainder  over; 
and  a  settlement  was  made  after  the 
marriage  reciting  the  articles,  and 
said  to  be  4Dade  m  pursuance  of  the 
marriage ;  upon  a  bill  brought  by  a 
son  of  the  marriage,  the  court  refus- 
ed to  decree  the  articles  to  be  carried 
into  execution  by  a  strict  settlement 
against  a  purchaser  for  a  valuable 
consideration,  who  had  notice  of  tliem, 
on  the  ground  of  the  articles  not  be- 
ing produced,  by  which  alone  the 
court  could  alter  the  settlement 
Cordwell  v.  Mackrill.  il  344 

SLAVE. 
Bill  by  the  administrator  of  the  deceas- 
ed tor  an  account  of  personal  estate 
given  by  her  as  a  donatio  causa 
fnortis  to  a  negro  who  had  been 
brought  to  England  as  a  slave,  dis- 
missed with  costs.  Shanley  v.  Har- 
vey, ii.  126 

SPECIFIC  PERFORMANCE. 
1.  An  undertaking  contained  in  a  letter 
from  A,  devisee  of  real  estate,  to  B,  a 
legatee,  to  pay  interest  upon  her  le 
gacy,  which  was  charged  upon  the 
estate  according  to  the  rate  fixed  by 
an  order  of  court,  provided  B  would 
join  in  a  sale,  held  to  be  upon  suffi- 
cient consideration,  it  appearing  that 
several  expensive  suits,  in  which  ,A 
was  engaged,  would  hereby  be  ter- 
minated, and  the  estste  bettered;  and 
snch  undertaking  not  being  waived 
bv  no  notice  bavin?  been  taken  of  it 


in  a  subsequent  agreement  to  sell,  a 
specific  performance  was  decreed* 
Griffith  V.  Sheffield.  i.  Tii 

2.  Specific  performance  of  marriage. ar- 
ticles refused,  on  the  ground  of  their 
being   inconsistent,   uncertain,    and 
unintelligible.    Franks  v.  Martin, 
i.  p.d09 

Set  Covenants  L  Settlement  2. 

SPIRITUAL  ASCENDANCY. 
Grant  of  an  annuity  fraudulently  ob- 
tained by  a  person  having  a  spiritual 
ascendancy  over  a  woman,  who  was 
under  a  state  of  religious  delusion,' 
set  aside  upon  principles  of  public 
policy.  Norton  v.  Relly.  li.  286 

SPIRITUAL  COURT. 

Courts  oi  law  and  equity  supervise  the 
acts  of  the  spiritual  court,  when  they 
are  incidental  to  their  own  determina- 
tions,  and  therefore  if  they  prove  an 
act  inter  vivos,  they  will  consider  it 
as .  void,  and  coram  non  judice,  as 
much  as  if  that  court  had  proved  a 
will  relative  to  lands  only.  Pigott  v. 
Janson.  i.  460 

See  Wai  1. 

SPRINGING  USE. 

1.  It  is  a  certain  rule  of  law,  that  if 
such  a  construction  can  be  put  upon  a 
limitation  as  that  it  may  take  effect 
by  way  of  remainder,  it  shall  never 
take  place  as  a  springing  use  or  exe- 
cutory devise ;  and  therefore  a  limi- 
tation in  a  settlement  **  to  trustees  to 
the  use  of  A  the  settlor  for  life,  re- 
msinder  to  B,  his  intended  wife,  for 
life  (except  as  thereafter  excepted) 
remainder  to  the  heirs  of  the  body  of 
A,  be^tton  on  B,  remainder  to  A 
and  his  heirs,  with  a  proviso,  that^if 
A  should  die,  and  leave  such  issue  as 
aforesaid,  without  making  any  pro- 
vision for  such  child  or  children  in 
his  lifetime,  the  said  trustees  should 
stand  seised  of  one  moiety,  from  and 
after  the  decesse  of  A,  to  the  use  of 
such  child,**  held  a  contingent  re- 
mainder, and  not  a  springing  use,  and 
therefore  barred  h^  a  fine  levied  by 
A  and  B.  Carwardme  v.  Carwardine. 

i.  27 

2.  No  case  of  a  springing  use  ever  in- 
troduced in  the  middle  of  a  limitation, 
but  it  always  comes  in  afterwards, 
and  determines  the  first  gift  in  fee : 
and  whenever  it  happens  to  arise,  it 
displaces  the  first  gift,  and  changes 
the  uses  in  favour  of  other  persons. 

ib.  34 
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STOPPAGE  IN  TRANSITU. 

Where  consignee  becomes  insolvent, 

consignor  has  a  right  to  nUyp  the 

goods  at  any  time  ^fore  they  come 

to  his  handsL    D'  Aquila  v,  JUmbert. 

iL76 

SUBPOENA. 
See  Escheat  la 

SUPPLEMENTAL  BILL. 
See  Perjury  L  Practice  2. 


T. 
TAXES. 
See  Jointure  2. 

TENANT  FOR  UFE. 
See  Renewal  2.  Perpetuity  1, 2.  Title 
Deeds  L 

TENANT  IN  COMMON. 
See  Partition  1. 

TENANT  IN  TAIL. 
See  Devise  4. 


TIMBER. 
See  Trustee  7. 

TITHES. 

1.  There  cannot  be  prescription  in  non 
decimando  against  a  lay  impropriator; 
but  it  is  not  necessary  to  produce  tiie 
deed  of  severance,  it  is  sufficient  to 
show  thai  it  existed;  and,  therefore, 
where  defendant,  and  those  under 
whom  he  claimed,  had  been  upwards 
of  one  hundred  and  thirty  years  in  the 
pernancy  of  the  tithes,  a  bill  by  im- 
propriator was  dismissed.  Fanahaw 
v.  Rotheram.  i.  276 

2.  At  common  law,  no  man  could  avail 
himself  of  a  discharge  from  tithes  by 
grant,  but  by  producing  it      ib.  295 

3.  The  statute  of  H.  6.  is  silent  as  to 
the  manner  in  which  a  person  must 
make  out  his  right  to  tithes  against 
the  church  or  patentees  standing  in 
tbo  place  of  the  church:  and  only 
provides  for  the  assurance  and  re- 
covery of  them,  like  temporal  posses- 
sions m  the  king's  court         ib.  296 

4.  Whether  a  tithe  be  great  or  small  is 
determined  by  the  nature  of  it,  and 
not  by  the  mode  of  cultivation,  or  the 
use  to  which  it  is  applied :  and  there- 
fore the  tithes  of  beans  and  peas, 
though  gathered  green  by  tiie  hand 
for  the  food  of  man,  arc  great  tithe, 
and  included  under  the  term  decima 

garharum.    Sims  v.  Bennett    i.  382 


5.  Where  an  agreement  bavin|[ 
made  between  the  rector  and  mhabi- 
.tants  of  a  parish,  allotting  lands  in 
lieu  of  tiie  ancient  glebe,  with  oome 
addition,  m  consequence  of  the  rec- 
tor's losing  certain  rights  of  oommon 
by  indosure,  and  alao  providing'  an 
annual  pecuniary  compeBsation  in  lieu 
of  tithes,  which  upon  the  suooeswr's 
declining  to  abide  by,  an  amicable 
suit  was  instituted  in  this  coart,  to 
which  the  ordinary  (but  nbt  the  pa- 
tron, woo  was  the  king),  was  made 
a  party,  and  the  parishioners  agreeing 
to  increase  the  stipend,  a  deciee  was 
made  by  consent  to  ratify  the  arUclee : 
held  that  this  agreement,  though  acr 
quiesced  under  for  eighty  years  (fiirty 
of  which,  however,  the  rector  against 
whom  the  decree  was  made  had  re- 
mained incumbent),  was  not  biadiog 
as  to  the  pecuniary  oompoaitioii,  the 
patron  not  having  been  a  party,  and 
the  composition  having  been  made 
only  with  regard  to  the  past,  and  not 
to  the  future  increasing  value  of  the 
tithes.  Attorney-General  ▼.  Cholm- 
ley.  it  a03 

TITLE  DEEDa 

Title  deeds  delivered  out  of  court  to 

tenant  for  life,  except  when  brought 

into  court  under  an  order  for  Mfe 

custody.     Webb  v.  Lord  Lymiagton. 

l8 

TRUST. 
See  Appointment  5.  Uses  and  Tniita. 

TRUSTEE. 

1.  Trustees  lending  money  on  personal 
security,  is  not  of  itself  such  gross 
neglect  as  to  amount  to  a  breach  of 
trust,  and  the  legatee,  and  afterwards 
his  assignee,  having  acquiesced  in 
such  loan,  a  bill  to  charge  the  trus- 
tees was  dismissed.  Hanlen  v.  Par^ 
son&  L 145 

2.  Trustee  can  transmit  no  benefit  but 
his  duty  to  hold  for  tlie  benefit  of  all 
who  would  have  been  entitled  if  the 
limitation  had  not  been  by  way  of 
trust    Burgess  v.  Wheata 

i.227,j»erC.J. 

3.  A  trustee  cannot  by  delaying  a  con- 
veyance, create  a  benefit  mr  himaelf. 
Burgess  v.   Wheate. 

i.  238,  per  evnd, 
4  The  tFansmutatu)n  of  posBeeskiD  to  a 
trustee  conveys  to  him  the  legal  bur- 
thens, and  invests  him  with  the  legal 
pnvilegea  ib.  251,  per  C  S. 

5.  A  joint  s^ock  company  having  per- 
mitted a  transfer  of  stock  under  a 
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lorged  letter  ofiittoniey:  held  thai 
Uw  coiDpuiy.  and  not  the  fiur  purw 
chaser,  should  bear  the  losn  Ashbv 
T.  Blackwell.  iL  290 

A  A  trostee  whether  a  private  person 
or  body  corporate,  must  see  to  the 
raebtj  of  the  authority  empowering 
him  to  dispose  of  the  trust  money;  fx 
if  forged,  it  is  in  conaideratioa  of  law 
and  equity  a  nullity,  and  the  right 
remains  as  before.  ih.  802 

7.  Power  contained  ma  will  for  the  de- 
yisees  for  life,  when  in  possession,  to 
cut  down  timber,  as  four  trustees,  or 
the  survivon  or  survivor  of  them 
ffhould  assign,  allow  of,  or  direct,  all 
the  four  trustees  being  dead:  held, 
that  the  court  would  execute  the 
trust  by  referring  it  to  a  master  to 
see  what  timber  wss  fit  to  be  cut 
down  from  time  to  time.  Hewett  v. 
Hewett.  iL  882 

See  Attorney  and  Client  1. 

TRUST  EXECUTORY. 

!•  Where  the  assistance  of  the  trustees 
IS  necessary  to  complete  a  limitation, 
it  is  sufficient  evidence  of  the  testa- 
tor's intent,  that  the  court  should 
model  the  limitations,  but  where  they 
are  already  declared,  the  court  has  no 
authority  to  alter  them,  Austen  v. 
Taylor.  i.  868 

:2.  Devise  to  trustees  of  money  to  be 
laid  out  in  land,  and  to  be  settled  as 
counsel  should  advise,  in  trust  for  A 
and  his  issue  in  tail  male,  to  take  in 
succession  and  priori^,  and  the  inter- 
est of  the  money  till  laid  out  to  be 
paid  to  A,  his  sons,  and  issue :  held, 
that  A  should  only  have  sn  estate  for 
lifo  in  the  lands  to  be  purchased, 
with  remainder  to  his  first  and  other 
eons,  dtc.  White  v.  Carter.      iL  8 


U. 
USES  AND  TRUSTa 

I.  No  instance  where  equity  has  con- 
sidered an  estate  as  not  executed  at 
the  same  time  that  law  would  have 
'Ooosidered  it  as  executed.  i.  85 

H.  Limitation  to  trustees  to  stand  seised, 
snd  receive  ronts  and  profits  to  the 
use  of  A  is  an  estate  executed  in  A. 

ib.86 

3).,  A  being  seised  in  fee  ex  parte 
patemd^  conveys  to  trustees,  in  trust 
for  herself,  her  heirs,  and  assigns,  to 
the  intent  that  she  should  appoint, 
dtc.,  and  for  no  other  use,  intent,  or 
purpose  whatsoever:  A  dying  with- 


out appointment,  and-  without  heirs 
ex  parte  paiemd:  held,  per  Lord 
Keeper,  and  the  Master  of  the  Rolls, 
1st,  that  the  maternal  heir  was  not 
entitled;  2dly,  that  there  bemg  a 
terre-lefumt,  the  crown,  claiming  by 
escheat,  had  not  a  title  by  Mubplima 
to  compel  a  conveyance  from  the* 
trustee,  the  trust  being  absolutel}r  de- 
termined; no  opinion  being  given 
upon  the  right  of  the  trustee:  per 
Loid  Mansfield,  C.  J.  1st,  that  the  heir 
ex  parte  matemd  was  not  entitled: 
2dly,  that,  from  the  analogv  between 
trusts  and  legal  estates,  the  crown 
was  entitled  by  escheat,  but  that,  if 
the  conveyance  had  barred  the  crown 
of  its  right,  as  between  the  maternal 
heir  and  the  trustee,  the  former  was 
entitled.  Burgess  v.  Wheate.    i.  179 

4  When  once  a  trust  became  the  ob- 
ject of  equity,  the  same  governing 
principles  were  observed  in  trustB  as 
before  in  uses.       ib.  194,  per  M.  R. 

h.  The  analogy  between  uses  and  trusts 
must  be  confined  to  those  cases  where 
they  are  considered  as  distinct  from 
the  legal  estate,  in  other  cases  they 
both  fall  within  the  rules  of  law. 

ib.  195,  per  eund* 

6.  Crown  at  law  not  entitled  m  case  of 
a  use,  and  according  to  the  analogy 
between  trusts  in  equity,  and  uses  at 
law,  not  entitled  to  a  trust  in  equity. 
Burgee  v.  Wheato. 

i.  199,  per  eund. 

7.  A  trust  is  collateral  to  the  land,  and 
created  by  contract  of  the  party,  and 
therefore  one  who  comes  in  m  the 
poet  shall  not  be  liable  to  it :  bat  an 
equity  of  redemption  is  inherent  in 
the  land,  and  binds  all  persons  in  the 
po$i  or  otherwise,  i.  p.  205,  pereund. 

8.  Trust  of  the  legal  estate  can  only  be 
co-extensive  with  the  leral  estate. 

ikoer  eund, 

9.  A  trust  cannot  be  executed  where  no 
intent  appears  to  create  it,  except  by 
operation  of  law ;  and  cannot  result 
by  operation  of  law  but  for  those  for 
whom  it  might  have  been  declared 
by  the  party  creating  it 

ih.  209,  per  eund, 

10.  The  opposition  between  uses  and 
trusts  does  not  consist  in  any  material 
diffisrence  in  the  essence  of  the  things 
themselves,  but  in  the  difierence  of 
the  practice  of  the  court  of  Chancery. 

ib.217,perC.J. 

11.  That  part  of  the  old  law  of  uses 
which  did  not  allow  any  relief  to  be 
given  for  or  agamst  estates  in  the 
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fOMiy  does  not  now  bind  by  its  author^ 
ity  in  th^  cue  of  troBta 

'L217,  per  eund. 

12.  Where  a  court  of  justice  takes  cog- 
nizance, and  compels  tlie  execution 
of  trusts  in  substantial  ownership,  the 
trust  becomes  the  mere  form  of  a 
leffal  conveyance.     L  218,  per  eund, 

18.  In  the  case  of  uses  before  the  sta- 
tute where  the  eonfidence  was  to  an 
intent  that  could  not  be  executed,  it 
never  was  settled  what  should  be 
done  with  the  estate. 

L  219,  pet  ewnd, 

14  The  ybrum,  where  they  are  adjudg- 
ed, the  only  dif^rence  between  trusts 
and  legal  estates,    ib.  223,  per  eund, 

16.  Ceelui  que  trust  actually  and  abso- 
lutely seised  of  the  freehdd  in  con 
sideration  of  this  court,  and  therefore 
the  legal  consequence  of  an  actual 
seisin  of  the  freehold  shall  follow  for 
the  benefit  of  one  in  thepoet. 

ib.  22n,  per  eund. 

16.  Limitation  of  a  trust  to  the  lord, 
failing  the  heirs  of  eeetui  que  truet^ 
would  have  been  good,  because  such 
a  limitation  would  have  been  good  at 
law,  and  is  implied  in  the  conveyance 
of  every  legal  fee.  ib.  23X7,  per  eund, 

17.  The  difierence  between  uses  and 
trusts  does  not  consist  in  the  princi- 
ples and  rules  applied  to  them,  but  in 
the  extent  of  the  application  of  those 
principles  and  rules,  ib.  248,  per  C.  S. 

18.  It  is  too  much  to  say,  that  because 
trusts  are  considered  as  imitating  the 
possession,  that  therefore  the  creation 
and  instrument  of  trust  is  a  nullity. 

ib.  250,  per  eund. 
10.  The  creation  of  a  trust  cannot 
afibct  the  right  of  a  third  person. 

ib.  251,  per  eund. 
See  Declaration  of  Trust  1. 

USURY. 
A  agrees  to  lend  B  1000/.  and  for  that 
purpose  sells  1000/.  stock,  which  be- 
ing under  par^  produces  only  923/. : 
he  afterwards  lends  a  further  sum  of 
1400/.,part  of  which  bein^  sold  out  in 
like  manner,  producer  only  113S15s. 
and  takes  mortgages  for  the  two  sums 
at  5  per  cent. ;  in  the  former  case, 
with  a  covenant  to  reduce  the  interest 
to  4  per  cent,  if  paid,  within  one 
year;  m  the  latter  case,  with  a  power 
to  the  borrower  to  replace  the  stock 
within  two  yean.  Ou  a  bill  brought 
by  A  for  a  foreclosure,  the  whole  mo- 
ney having  been  allowed  in  the  ac- 
count by  the  master,  held,  tlie  trans- 


action was  asorioas,  and  that  equity 
would  relieve  though  the  mone^r  had 
been  paiH.    Moore  v.  Battie.     l  273 


V.      • 
VESTING. 
See  Legacy  1.    Portions  1, 2,  3. 

VICAR, 
See  Chapel  of  Easel. 

VOLUNTARY  GIFT. 

1.  Executor  advances  sums  of  money  to 
his  daughters  pendente  Hte,  or  two  of 
them  (m  their  marriage,  to  the  others 
as  a  voluntaiy  gift,  and  afterwards 
dies  insolvent,  having  received  assets; 
on  a  bill  by  the  le^tees,  the  voIod- 
tary  gifts  were  considered  fraudulent, 
but  those  daughters  being  also  lega- 
tees, they  were  permittra  to  retain 
in  part  of  their  leneies,  subject  to 
abatement    Partridge  v.  Gopp. 

L163 

2.  No  man  has  80  absolute  a  power  over 
h\^  own  property,  as  that  he  can 
alienate  it  when  such  alienation  tends 
to  delay,  hinder,  or  defraud  his  credi- 
tors, unless  it  be  made  on  good  con- 
sideration, and  hondjide.         ib.  197 

3.  By  the  13  Eliz.  the  only  considera- 
tkm  as  to  the  validity  or  mvalidity  of 
alienations,  depends  on  the  intent  and 
conduct  of  the  partjr  making  them, 
and  not  on  the  motive  with  which 
they  are  received.  ib. 

4.  Volunteers  are,  by  the  statute,  made 
responsible  to  the  creditors  of  the 
giver,  though  not  to  the  giver  himself. 

ib.  166 

5.  Release  from  one  brother  to  another 
of  certain  premises  that  had  been 
devised  to  him  by  his  father,  executed 
in  consequence  of  a  threat  to  file  a 
bill,  and  of  assurances  that  a  favour- 
able opinion  had  been  given  by  coun- 
sel, set  aside  in  fiivour  of  creditors 
Peat  V.  PowelL  i.  479 

See  Settlement  1. 


W. 
WILL. 

.  Testator  having  bequeathed  his  per- 
sonal estate  to  his  wife,  with  a  con- 
tingent disposition  to  any  child  she 
might  be  enseint  with,  by  an  instru- 
ment executed  in  the  Ea5t  Indies 
during  his  last  illness,  empoweta  A 
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and  F  to  inteit  any  gold  duat,  dtc 
whidi  he  had  in  bottomry,  d&c  aa  they 
Aoald  think  moat  advantageooa,  and 
deliver  the  oame  over  to  hia  wife,  or 
her  aaaigns,  she  running  all  riak: 
held,  that  tlua  inatmment,  tlMHigh  it 
had  been  ptoved  in  the  eccleaiaBtical 
coart«  waa  merely  an  act  inUr  vtvoa, 
and  not  a  revocation  of  the  will. 
Piffot  V.  Janaon.  i.  4d9 

2.  Bui  by  an  heir-at-law,  ibr  an  iasue  to 
tiy  the  validity  of  a  will  made  in 


England,  diamiiaed  partly  on  the 
ground  of  hia  acquieacence,  both  in  the 
eccleaiaatical  court,  and  upon  a  bill 
to  perpetuate  teatimcny,  but  princi- 
pally because  the  lands  lay  in  Penn- 
sylvania. Pike  V.  Hoare.  iL  182 
9.  A  will  of  landa  lying  in  the  coloniea 
M  not  triable  in  We 


irHalL 
ib.  184 
See  Reaiduary  LegHee  L    Revocation 
1.    Spiritual  Court  L 
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